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RULES OF COURT. 





No. 53. 


Note by the Reporter. — As the dissent of Mr. Justice Wayne from this rule was 
inadvertently omitted in the publication of it in the preceding volume, it is now re- 
printed. 


Orverep, that no counsel will be permitted to speak, in 
the argument of any case in this court, more than two 
hours, without the special leave of the court, granted before 
the argument begins. 

Counsel will not be heard, unless a printed abstract of the 
ease be first filed, together with the points intended to be made, 
and the authorities intended to be cited in support of them 
arranged under the respective points. And no other book or 
case can be referred to in the argument. 

If one of the parties omits to file such a statement, he can- 
not be heard, and the case will be heard ex parte, upon the 
argument of the party by whom the statement is filed. 

This rule to take effect on the first day of December Term, 
1849. 


Mr. Justice WAYNE dissents from this rule. 
WOODBURY, J., does not concur in this rule. 


No. 54. 


Orperen, that where an appearance is not entered on the 
record for either the plaintiff or defendant on or before the 
second day of the term next succeeding that at which the 
ease is docketed, it shall be dismissed at the costs of the 
plaintiff. 











vi RULES OF COURT. 


No. 55. 


When a case is called for argument at two successive terms, 
and upon the call at the second term neither party is prepared 
to argue it, it shall be dismissed at the costs of the plaintiff, 
unless sufficient cause is shown for further postponement. 


No. 56. 


OrpverepD, that printed, arguments under the fortieth rule 
shall not hereafter be received, unless filed within the first ten 
days of the term. 


No. 57. 


OrvereED, that when a division of opinion is certified to this 
court by a Circuit Court, the parties shall be placed on the 
docket of this court, as plaintiff and as defendant respectively, 
in the manner in which it shall appear from the statement of 
the case they stand in the Circuit Court. 


No. 58. 


OrpvEreED, that twelve printed copies of the abstract, points, 
and authorities required by the 53d rule, be filed with the 
clerk three days before the case is called for argument, — nine 
of these copies for the court, one for the Reporter, one for the 
opposing counsel, and the remaining one to be retained by 
the clerk. 

This order to take effect on the first day of May next. 


April 24, 1850. 
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Tue Unitep States, ApPeLLants, v. Burrovens E. Carr anp 
Joun Peck, Craimants oF Sixteen Boxes or Havana Suear, 
TweELve Baskets oF CHAMPAGNE WINE, &c. 


Tue Unitep States, APPELLANTS, v. Burrovaus E. Carr anp 
Joun Peck, Ciarmants oF Ten Boxes, Twenty Hatr-Boxes, 
AND Six Quarrer-Boxes or Raisins, Four Kees or Grapes, &c 


if 
} 
| 


The sixteenth section of the act of Congress, passed on the 18th of February, 1793, 
entitled “An act for enrolling and licensing ships or vessels to be employed in 
the coasting trade and fisheries, and for regulating g the same,” (1 Stat. at Large, 
305,) prescribes the manner in which foreign merchandise shall be specified in the 
manifest of a vessel going coastwise, and imposes a pecuniary penalty upon the 
master for failing to comply with it; but does not forfeit the goods. 

The forfeiture provided in the seventeenth section was intended to apply to cases 
where the foreign merchandise was not incladed at all in the manifest, and not to 
cases where it was included in fact, although not with legal precision, and where 
there was no bad faith. 

The act of May 3lst, 1844, (5 Stat. at Large, 658,) gives jurisdiction to this court 
in revenue cases, without regard to amount, only where the judgment is rendered 
in a Circuit Court of the United States. Therefore, where the case was brought 
from the Court of Appeals for the Territory of Florida, and the amount in con- 
troversy did not exceed one thousand dollars, the case must be dismissed for 
want of jurisdiction. 


= sesamiae 


THEsE two cases were brought, by appeal, from the Court 
of Appeals for the Territory of Florida, and were argued to- 
gether. The questions involved were the same in both. 
The first of the two cases was this. 

In January, 1844, the schooner Hope W. Gaudy was about 
to sail from the port of New York to that of St. Augustine 
in Florida, the vessel being licensed for carrying on the coast- 
ing trade. Maurice Gaudy, the captain of the schooner, pro- 
duced to the collector of New York the following manifest, 
Viz. :— 
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Manifest of the cargo on board the schooner Hope W. Gaudy, Gaudy, 
master, burden one hundred and forty tons, bound from New York 
for St. Augustine, Fla., January 13th, 1844. 








Residence. | 


Marks. cs Packages and contents. | Shippers. Residence. | Consignees. 


, ae ak ae = | 
B. E. C. & Co. | 1) Eighteen hundred and) 
fourteen packages) 

















| mdse. John Peck |New York B. E. Cantello | St. Augustine. 
J. M. H. 2 Three pack. mdse. Do. Do. J. M. Hernan- 
| dez Do. 
C. Burt & Co. |3! Elevendo. — do. Do. Do. |G. Burt & Co. Do. 
S.S. P. | 4 Twenty-three do. Do. Do. |S: S. Peck Do. 
' 








Maurice Gaupy. 


The oath taken by Gandy, and the permit to sail granted by 
the collector of New York, were as follows : — 


I, Maurice Gaudy, master of the schooner Hope W. 
Dc Gaudy, do solemnly swear to the truth of the annexed 
: manifest ; and that, to the best of my knowledge and 
belief, all the goods, wares, and merchandise of foreign growth 
or manufacture therein contained, were legally imported, and 
the duties thereon paid or secured ; so help me God. 
Maurice Gaupy. 
Sworn to this 13th day of , 1844. 
G. W. Davis, D’y Col. 


District of New York, Port of New York: 

M. Gaudy, master of the schooner Hope W. Gaudy, of Cape 
May, having sworn, as the law directs, to the annexed mani- 
fest, consisting of four articles of entry, and delivered duplicate 
thereof, permission is hereby granted to the said schooner to 
proceed to the port of St. Augustine, in the State of Florida. 

Given under our hands, at New York, this 13th day of Jan- 
uary, 1844. 

D. G. W. Davis, D’y Collector. 
W. D. K. J. Davenport, D. Naval Officer. 


On the arrival of the vessel at St. Augustine, the manifest 
" was presented to the collector, who made upon it the follow- 
ing indorsement : — “ No. 3 A, inward, schr. Hope W. Gaudy, 
of Cape May, Maurice Gaudy, master, 14073 tons, from New 
York, entered January 25th, 1844.” 

On the 29th of January, 1844, the District Attorney of the 
United States filed, in the Superior Court for the District of 
East Florida, a libel against “sixteen boxes of sugar, twelve 
baskets of Champagne wine, twenty-five sacks of Liverpool 
salt, five cases and five baskets of olive oil, ten boxes of French 
cordial, seven casks of London porter, two casks of Scotch ale, 
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two half-pipes of French brandy, one pipe Holland gin, thirty 
half-boxes and twenty-four quarter-boxes of raisins, ten bags of 
cassia, two boxes of citron, five chests of tea, one frail (or bas- 
ket) of almonds, three drums of figs, two boxes of lemons, and 
ten bags of coffee.” 

The libel alleged that the said merchandise was not (nor 
was any part thereof) specified or certified in the manifest of 
the cargo of the said vessel, as is required by the act of the 
Congress of the same United States, in such case made and 
provided, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the United 
States of America. 

The libel then claimed that the merchandise had become 
forfeited to the uses specified by law. 

In March, 1844, Burroughs and Carr filed their claim as own- 
ers of the goods. After sundry proceedings which it is not ma- 
terial to state, the cause came up for hearing, when the judge 
dismissed the libel. ‘The United States carried it to the Court 
of Appeals, which affirmed the judgment of the court below. 
An appeal was then taken to this court. 

The act of Congress under which the libel was filed was the 
act of 18th February, 1793, entitled ‘‘ An act for enrolling and 
licensing ships or vessels to be employed in the coasting trade 
and fisheries, and for regulating the same.” 1 Statutes at 
Large, 305. 

By the sixteenth section, it is enacted, that “the master 
or commander of every ship or vessel licensed for carrying on 
the coasting trade, and being destined from any district of the 
United States to a district other than a district in the same or 
an adjoining State on the sea-coast, or on a navigable river, 
shall, previous to her departure, deliver to the collector residing 
at the port where such ship or vessel may be, if there is one, 
otherwise to the collector of the district comprehending such 
port, or to a surveyor within the district, as the one or the oth- 
er may reside nearest to the port at which such ship or vessel 
may be, duplicate manifests of the whole cargo on board such 
ship or vessel, or if there be no cargo on board, he shall so cer- 
tify; and if there be any distilled spirits, or goods, wares, and 
merchandise of foreign growth or manufacture on board, other 
than what may by the collector be deemed sufficient for sea 
stores, he shall specify in such manifests the marks and num- 
bers of every cask, bag, box, chest, or package containing the 
same, with the name and place of residence of every shipper 
and consignee of such distilled spirits, or goods of foreign 
growth or manufacture, and the quantity shipped by and for 
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each, to be by him subscribed, and to the truth of which he 
shall swear or affirm; and shall also swear or affirm, before the 
said collector or surveyor, that such goods, wares, or merchan- 
dise, of foreign growth or manufacture, were to the best of his 
knowledge and belief legally imported, and the duties there- 
upon paid or secured; or if spirits distilled within the United 
States, that the duties thereupon have been duly paid or se- 
cured ; upon the performance of which, and not before, the said 
collector or surveyor shall certify the same on the said mani- 
fests, one of which he shall return to the master, with a permit 
thereto annexed, authorizing him to proceed to the port of his 
destination. And if any such ship or vessel shall depart from 
the port where she may then be, having distilled spirits, or 
goods, wares, or merchandise of foreign growth or manufac- 
ture on board, without the several things herein required being 
complied with, the master thereof shall forfeit one hundred dol- 
lars ; or if the lading be of goods the growth or manufacture of 
the United States only, or if such ship or vessel have no cargo, 
and she depart without the several things herein required be- 
ing complied with, the said master shall forfeit and pay fifty 
dollars.” 

And by the seventeenth section it is enacted, that “ the mas- 
ter or commander of every ship or vessel licensed to carry on 
the coasting trade, arriving at any district of the United States, 
from any district other than a district in the same or an adjoin- 
ing State on the sea-coast, or on a navigable river, shall deliver 
to the collector residing at the port she may arrive at, if there 
be one, otherwise to the collector or surveyor in the district 
comprehending such port, as the one or the other may reside 
nearest thereto, if the collector or surveyor reside at a distance 
not exceeding five miles, within twenty-four hours, or if ata 
greater distance, within forty-eight hours next after his arrival, 
and previous to the unlading any of the goods brought in such 
ship or vessel, the manifest of the cargo, (if there be any,) cer- 
tified by the collector or surveyor of the district from whence 
‘she last sailed, and shall make oath or affirmation, before the 
said collector or surveyor, that there was not, when she sailed 
from the district where his manifest was certified, or has been 
since, or then is, any more or other goods, wares, or merchan- 
dise of foreign growth or manufacture, or distilled spirits (if 
there be any other than sea stores on board such vessel) than 
is therein mentioned; and if there be no such goods, and if 
there be no cargo on board, he shall produce the certificate of 
the collector or surveyor of the district from which she last 
sailed as aforesaid, that such is the case; whereupon such col- 
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lector or surveyor shall grant a permit for unlading the whole 
or part of such cargo (if there be any) within his district, as 
the master may request; and where a part only of the goods, 
wares, and merchandise of foreign growth or manufacture, or 
of distilled spirits, brought in such ship or vessel, is intended 
to be landed, the said collector or surveyor shall make an in- 
dorsement of such part on the back of the manifest, specifying 
the articles to be landed; and shall return such manifest to the 
master, indorsing also thereon his permission for such ship or 
vessel to proceed to the place of her destination. And if the 
master of such ship or vessel shall neglect or refuse to deliver 
the manifest, (or if she has no cargo, the certificate, ) within the 
time herein directed, he shall forfeit one hundred dollars; and 
the goods, wares, and merchandise of foreign growth or manu- 
facture, or distilled spirits, found on board, or landed from such 
ship or vessel, not being certified as is herein required, shall be 
forfeited, and if the same shall amount to the value of one hun- 
dred dollars, such ship or vessel, with her tackle, apparel, and 
furniture, shall be also forfeited.” 

The second of the two cases mentioned in the commence- 
ment of this report was similar in its circumstances to the case 
just stated, except that the goods were brought to St. Augus- 
tine in a different vessel, and that the value of the goods was 
shown by appraisement to be only seventy dollars. 


The cases were argued by Mr. Johnson (Attorney-General), 
for the United States, and by Mr. Wood, of New York, for the 
claimants. 


Mr. Johnson said that three questions were involved in the 
case : — 

1. Whether the manifest of itself was a sufficient compli- 
ance with the sections above quoted of the act of Congress. 

2. Whether, if defective, the defect is cured by the certifi- 
cate of the collector of New York. 

3. Whether, if the manifest be in violation of the act, the 
defect works a forfeiture of the goods. 

Ist. The manifest was not made out according tolaw. The 
16th section regulates the conduct of the master at the port of 
departure. He must deliver to the collector a duplicate mani- 
fest of his cargo; and must also, if there is any merchandise 
on board of foreign growth or manufacture, specify the marks 
and numbers of every cask, bag, box, &c., containing such ar- 
ticles. The object of this is to enable the collector at the port 
of destination to identify these boxes as being the same which 


had once paid duties at the custom-house. He must also 
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make oath that the goods were legally imported. All this be- 
ing done, the collector is authorized to give him a permit of 
departure. But it must be evident from an inspection of the 
record, that the master has not complied with the law. The 
manifest only says 1,814 packages of merchandise. What was 
there to prevent the master from substituting other packages, 
exchanged at sea, for those which he had on board at the time 
of his departure from New York? The act requires a distinct 
specification of all the marks on all the boxes. But here it is 
not even stated whether they contain foreign merchandise or 
not. ‘The collector at New York could also refer to the marks 
on the boxes, and ascertain, by the records of his office, wheth- 
er or not such boxes had been regularly imported; but if the 
construction contended for on the other side be correct, smug- 
gled goods could be transported coastwise just as easily as 
those which had paid duties. 

2d. The certificate of the collector at New York does not heal 
this defect. He is only authorized to certify in case all the 
requisitions of law are complied with. If his certificate is 
conclusive, then he is invested with judicial power, and neither 
the collector of the port to which the vessel is going, nor the 
district judge, can properly interfere. The manifest is no 
longer subject to their supervision; although the authority of 
the first collector to certify is limited to the case of previous 
compliance with the law on the part of the master. The 16th 
section says, if he (the master) shall depart ‘ without the 
several things herein required being complied with,” &c. ; 
showing that a compliance with a part would not be sufficient. 
The power of the collector of New York was therefore limited, 
and his certificate could not heal the defect in the manifest. 

3d. Are the goods subject to forfeiture ? 

The last paragraph of the 17th section must be construed 
to refer to the 16th. It says that the “ merchandise, not being 
certified as is herein required,” shall be forfeited, and in certain 
_ cases the vessel also. But if we show that the merchandise is 
not certified as the 16th section requires, the forfeiture attaches. 


Mr. Wood made the following points : — 

1. The manifest in these cases is correct. and made out ac- 
cording to long-established usage. 

2. It is sufficient, under the 16th and 17th sections of the 
act of 18th February, 1793, to insert in the manifest the marks 
and numbers of the casks, boxes, packages, &c., containing 
foreign merchandise, with the name and residence of every 
shipper and consignee thereof, and the quantity shipped by and 
to each. 
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3. All this is done in the manifest in this cause. 

4. This provision of the act necessarily and impliedly re- 
quires that the foreign merchandise from one shipper to a con- 
signee shall be distinguished from every other consignment, 
when either the consignee or shipper, or both, are different, but 
it does not require that the foreign and domestic merchandise 
consigned by any one shipper to any one consignee shall be so 
differently numbered and marked as that the foreign merchan- 
dise can, by the numbers and marks, be distinguished from the 
domestic merchandise. 

5. Such distinction in the manifest between the marking 
and numbering of foreign and domestic merchandise, consign- 
ed by one and the same shipper to one and the same consignee, 
has never been made in practice, and the long-established usage 
must be considered as settling the construction of the act. 

6. The manifest in question is conformable to the most ap- 
proved precedents. (See American Lex Mercatoria, Appen- 
dix. ) 

7. Assuming that the manifest ought to have been more 
specific, and so as to distinguish between the foreign and do- 
mestic merchandise consigned by one and the same shipper to 
one and the same consignee, yet the certificate of the collec- 
tor thereon, and the oath of the master, being correct, and ac- 
cording to the provisions of the said 16th section, the goods 
are not forfeited under the 17th section of said act, but the 
master only is subjected to the forfeiture of one hundred dol- 
lars under the said 16th section. 

8. The forfeiture of the goods under the 17th section is con- 
fined to the case where the goods are not certified as required. 

9. Penal laws are to be strictly construed, and the interpre- 
tation of revenue laws is in favor of the subject, especially 
in the case of forfeiture of goods for acts not done by the own- 
er thereof. Hubbard v. Johnstone, 3 Taunt. 177; Chests Tea 
v. U. States, 1 Paine, 499. 

10. The legislature, in applying the pecuniary penalty upon 
the master to any defect in the manifest and certificate in the 
particulars enumerated in the 16th section, and in limiting the 
forfeiture of the goods to the prejudice of the owner thereof, 
in the 17th section, to a defect in the certificate, clearly meant 
to narrow the ground of forfeiture of the goods, and to confine 
it to a case of a defect in the certificate, per se. 

11. If every defect in the manifest should be deemed to ex- 
tend to the certificate, and to render that defective by relation, 
so as to cause a forfeiture of the goods to the owner, it would 
confound the distinction clearly drawn by the act between the 
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two cases, and would deprive the owner of the goods of those 
salutary rules of construction above referred to. 


Mr. Chief Justice TANEY delivered the opinion of the Court. 

The first of these cases arises upon a libel filed in the Superior 
Court for the District of East Florida, against certain goods 
which were brought into the port of St. Augustine, in the 
schooner Hope W. Gaudy, and there seized by the collector 
as forfeited, for an alleged violation of the revenue laws. The 
appellants appeared as claimants; and at the trial in the Su- 
perior Court, the libel was dismissed, and the decree of dismis- 
sal afterwards aflirmed in the Court of Appeals for the Territory 
of Florida. From this last-mentioned decree the United States 
appealed to this court. 

The Hope W. Gaudy was regularly licensed to carry on the 
coasting trade ; and the goods in question were part of a cargo 
shipped at New York for the port of St. Augustine. The mas- 
ter of the schooner, previous to his sailing from New York, de- 
livered a manifest of his cargo to the collector, in which the 
goods seized were included, with the proper affidavit annexed ; 
and the collector indorsed upon it the certificate and permit to 
proceed on the voyage, as required by the act of February 18, 
1793. This manifest, so certified and indorsed, was in due 
time after the arrival of the vessel delivered to the collector of 
St. Augustine. 

There is no imputation of bad faith in this transaction, upon 
the master or owners, or any of the parties concerned. But 
the forfeiture was supposed to have been incurred by a breach 
of the provisions of the 16th and 17th sections of the act of 
Congress above mentioned. Part of the cargo consisted of 
foreign merchandise. And it was insisted, on the part of the 
United States, that this portion of it was not marked and de- 
scribed in the manifest, in the manner required by the 16th 
section, and was on that account liable to seizure and forfeiture 
at the port of destination. 

We do not think it material to inquire whether the manifest 
did or did not describe with legal precision the foreign mer- 
chandise which the master had taken on board when he sailed 
from New York. For if the manifest be liable to that objec- 
tion, the 16th section, which prescribes the manner in which 
foreign merchandise shall be specified in the manifest, pur sh- 
es the omission by a small pecuniary penalty on the master : 
but does not forfeit the goods. 

Neither does the clause of forfeiture in the 17th section ap- 
ply to imperfections of that description. 'The manifest, which 
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the master is required by this section to deliver at the port of 
destination, is the one certified by the collector at the port of 
shipment, and this he did deliver. And the law forfeits the 
foreign merchandise, or distilled spirits, found on board or land- 
ed from the vessel, in those cases only in which it is not in- 
cluded in the manifest certified as aforesaid. 'This is evidently 
the meaning of the law. But the record in this case shows 
that the goods seized were included in the manifest ; and 
whether they were there described with legal precision or not 
is immaterial to this inquiry. For a defect in that respect, 
where there is no fraud, does not subject the goods to forfeiture, 
either at the port of shipment or the port of delivery. Indeed, 
it can hardly be supposed that an offence, which in the 16th 
section is punished by a small pecuniary penalty on the master, 
was intended in the succeeding section of the same law to be 
visited on the owner, and subject him to the aggravated pun- 
ishment of the forfeiture of his goods ; and the more especially 
as the defect, if any, was the fault of the public officer, who 
was apprised by the oath of the master to the manifest that 
foreign merchandise was on board, and whose duty it was, 
when thus informed, to see that it was designated and describ- 
ed as the law requires before he granted the certificate and per- 
mit to proceed on the voyage. 

The decree of the Court of Appeals for the Territory of 
Florida must therefore be affirmed. 

The other case between the same parties, now before us, is 
similar in all respects to the one in which I have just stated 
the opinion of the Court. But the record shows that the value 
of the goods in controversy in this case is only seventy dollars. 

The act of May 31, 1844, which gives appellate jurisdic- 
tion to this court in revenue cases, without regard to the sum 
in dispute, gives it only where the judgment is rendered in a 
Circuit Court of the United States. Consequently, it does not 
apply to a judgment rendered in the Court of Appeals for the 
Territory of Florida. The right to appeal from that court is 
regulated by the act of May 26, 1824. And that act limits the 
appellate power of this court to cases in which the amount in 
controversy exceeds one thousand dollars. 

This case must therefore be dismissed for want of jurisdic- 
tion. 


Orders. 


Tue Unirep States v. Carr AND Peck, CLAIMANTS OF SIXTEEN Boxes 
oF Havana Suear, &c. 


This cause came on to be heard on the transcript of the rec- 
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ord from the Court of Appeals for the Territory of Florida, and 
was argued by counsel. On consideration whereof, it is now 
here ordered, adjudged, and decreed by this court, that the de- 
cree of the said Court of Appeals in this cause be, and the same 
is hereby, affirmed. 


Tue Unitep Srates v. Carr anp Peck, Claimants oF TEN Boxes, 
&c., oF Raisins. 


This cause came on to be heard on the transcript of the rec- 
ord from the Court of Appeals for the Territory of Florida, 
and was argued by counsel. On consideration whereof, it is 
now here ordered, adjudged, and decreed by this court, that this 
cause be, and the same is hereby, dismissed for the want of ju- 
risdiction. 





Harriet V. Lapp, BY HER NEXT Frienp, Montgomery D. Corse, 
CoMPLAINANT AND APPELLANT, v. JosEPH B. Lapp, Joun H. 
Lapp, THe Farmers’ Bank or Arexanpria, Jonn Hoorr, Ben- 
ont Wueat, AND Joun J. WHEAT, THE TWO LAST TRADING UNDER 
THE Firm oF Benont WHEAT AND Son, DEFENDANTS. 


Where a married woman has power, under a marriage settlement, to dispose of 
property settled upon her, by the execution of a power of appointment for that 
purpose, and alleges afterwards that she executed the power under undue 
marital influence and through fraud practised upon her, but alleges no specific 
mode or act by which this undue marital intluence was exerted, and the facts dis- 
closed in the testimony go very far to contradict the allegation, the charge cannot 
be sustained. 

Every feme covert is presumed, under such a settlement, to be, to some extent, a 
free agent. 

Where the marriage settlement recited that the woman was possessed of a consid- 
erable real and personal estate, which it was agreed should be settled to her sole 
and separate use with power to dispose of the same by appointment or devise, and 
then directed that the trustee should permit her to have, receive, take, and enjoy all 
the interest, rents, and profits of the property to her own use, or to that of such per- 
sons as she might from time to time appoint during the coverture, or to such per- 
sons as she, by her last will and testament, might devise or will the same to, and 
in default of such appointment or devise, then the estate and premises aforesaid 
to go to those who might be entitled thereto by legal distribution, — this deed en- 
abled her to convey the whole fee, under the power, and not merely the annual 
interest, rents, and profits. 

Where the marriage settlement gave her the power of appointment to the use of 
such persons as she might from time to time appoint, during the coverture, by any 
writing or writings under her hand and seal, attested by three credible witnesses, 
and she executed a deed which recited that the parties had thereunto set their 
hands and seals, and which the witnesses attested as having been sealed and de- 
livered, this was a sufficient execution of the power, although the witnesses did 
Not attest the fact of her siyning it. 

The authorities upon this point examined. 
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Tis was an appeal from the Circuit Court of the United 
States for the District of Columbia and County of Alexan- 
dria, sitting as a court of equity. 

The facts of the case were these. 

On the 20th of October, 1824, a marriage being about to 
take place between Joseph B. Ladd and Harriet V. Nicoll, 
both of the town of Alexandria, the following marriage set- 
tlement was executed by those parties. 

‘This indenture tripartite, made this twentieth day of Octo- 
ber, in the year of our Lord eighteen hundred and twenty- 
four, between Joseph B. Ladd, of the town of Alexandria, of 
the first part, Harriet V. Nicoll, of the town aforesaid, of the 
second part, and John H. Ladd, of the town aforesaid, of the 
third part. Whereas, a marriage is shortly to be had and 
solemnized, between the said Joseph B. Ladd and Harriet V. 
Nicoll; and whereas, the said Harriet V. Nicoll is now pos- 
sessed of a considerable real and personal estate, which it 
has been agreed between her and the said Joseph B. Ladd 
should be settled to her sole and separate use, with power to 
dispose of the same, by appointment or devise; and whereas, 
the said Joseph B. Ladd has agreed to add to the property of 
the said Harriet V. Nicoll one hundred and sixty-two shares 
of the Alexandria and Washington Turnpike Company, and 
the premises hereinafter described, now occupied by Dr. Vow- 
ell, which is likewise to be settled in manner aforesaid, with 
this understanding, that in case the said Harriet V. Nicoll 
should, after the intended marriage had, happen to survive 
the said Joseph B. Ladd, she shall not have or claim any 
part of the real or personal estate whereof the said Joseph B. 
Ladd should die seized or possessed, or entitled to, at any time 
during the coverture between them, by virtue of her dower, 
or title of dower, at common law, or by virtue of her being 
administratix, or entitled to the administration of the goods 
and chattels, rights and credits, of the said Joseph B. Ladd, 
or in any other manner whatever. Now, this indenture witness- 
eth, that in pursuance of the agreement aforesaid, and of the 
sum of five dollars to him in hand paid at and before the seal- 
ing and delivery of these presents, the receipt whereof is here- 
by acknowledged, the said Joseph B. Ladd hath given, granted, 
bargained, and sold, and by these presents doth give, grant, bar- 
gain, sell, and convey, unto the said John H. Ladd, his heirs 
and assigns for ever, a house and lot situated upon the north 
side of King Street, and to the westward of Pitt Street, in the 
said town of Alexandria, and bounded as follows, to wit : — Be- 
ginning upon King Street, four feet to the eastward of the cen- 
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tre of the square formed by Pitt and St. Asaph Streets, and run- 
ning thence eastwardly with King Street, and bounding thereon 
twenty-three feet nine inches, be the same more or less; thence 
northwardly with a line parallel to Pitt and St. Asaph Streets, 
one hundred and nineteen feet; thence westwardly and paral- 
lel to King Street, the length of the first line; thence south- 
wardly with a straight line to the beginning ; —also one hundred 
-and sixty-two shares of Alexandria and Washington Turnpike 
Company; and the said Harriet V. Nicoll, in consideration of 
the agreement aforesaid, and of the sum of five dollars to her 
in hand paid, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, hath 
granted, bargained, sold, and conveyed, and by these presents 
doth grant, bargain, sell, and convey, unto the said John H. 
Ladd, his heirs and assigns for ever, the following property, to 
wit:— All that property situated on the east side of Union 
Street, long known by the name of Conway’s Wharf, with the 
warehouses, dwelling-houses, docks, and appurtenances there- 
to belonging, as it was devised by the late Richard Conway 
to Joseph Conway, deceased, from whom it descended to the 
said Harriet V. Nicoll ;— also, one lot of ground on the west 
side of Union Street, purchased by the said Joseph Conway 
of Thomas Conway, by indenture, now of record, in the 
county of Alexandria; also, all right, title, interest, claim, or 
demand of the said Harriet V. Nicoll, under the will of her 
late husband, William H. Nicoll, of Northumberland county, 
Virginia, or that may have descended to her from her father, 
Joseph Conway, deceased, or from her mother, or from any 
other person. ‘To have and to hold all and singular the prop- 
erty hereby conveyed unto him, the said John H. Ladd, his 
heirs, executors, administrators, and assigns, to his and their 
only use for ever; upon such trusts, and for such uses, in- 
tents, and purposes, as are hereinafter mentioned ; that is to 
say, in trust, for the use of the respective parties who have 
conveyed the same until the solemnization of the intended 
“marriage, and from and after its solemnization, then upon the 
trust that the said John H. Ladd, his heirs, executors, and ad- 
ministrators, shall and do permit the said Harriet V. Nicoll, 
the intended wife, to have, receive, take, and enjoy, all the 
interest, rents, and profits of the property hereby conveyed 
to and for her own use and benefit, or to the use of such per- 
son or persons, and in such parts and proportions, as she, the 
said Harriet V. Nicoll, shall appoint from time to time, during 
the coverture, by any writing or writings under her hand and 
seal, attested by three credible witnesses, or to such person or 
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persons as she, by bor Soiat Ww ill and testament in writing, to be 
by her signed, sealed, published, and declared, in the presence 
of the like number of witnesses, may devise or will the same 
to; and in default of such appointment or devise, then the es- 
tate and premises aforesaid to go to those who may be entitled 
thereto, by legal distribution; it being the intent of the par- 
ties that none of the property hereby conveyed shall be at the 
disposal of, or subject to, the control, debts, or engagements 
of the said Joseph B. Ladd. 

“In testimony whereof, the said parties have hereunto set 
their hands and seals, the day and year first before written. 


“Josepu B. Lapp, [SEAL. | 
Harriet V. Nicoxt, |[seat.| 
Joun H. Lapp. [seaL.]” 


On the 1st of November, 1824, Joseph B. Ladd, in conform- 
ity with the above agreement, transferred to John H. Ladd, the 
trustee, one hundred and sixty-three shares in the Washington 
and Alexandria Turnpike Company, being one share more 
than he had a to ee 

On the 2d of January, 1827, Harriet V. Ladd, by writing 
under her hand and seal, sdoh thy in the presence of three wit- 
nesses, and reciting that it was in pursuance and in execution 
of the power reserved to her in her marriage settlement, di- 
rected the trustee to transfer and assign to John Hooff, cashier 
of the Farmers’ Bank of Alexandria, one hundred and sixty-two 
shares of the aforesaid turnpike company, “for ever thereafter 
to be and inure to the benefit of the said John Hooff.” 

On the same day, the trustee made the transfer, as directed. 

In October, 1827, the following proceedings took place at 
the Farmers’ Bank of Alexandria, and appear upon the minutes 
of the Directors. 

“Tt is proposed to lend Joseph B. Ladd upon his note, in- 
dorsed by John H. Ladd, the sum of $7,000, provided the 
board shall be satisfied that the real security he may offer shall 
be good security for that sum; decided in the affirmative.” 

“ Oct. 9, 1827. — The loan provisionally granted to Joseph 
B. Ladd on the Ist instant, being under consideration, a deed of 
trust to John Hooff, trustee, signed by John H. Ladd and Har- 
riet V. Ladd, and dated the 9th day of October, 1827, contain- 
ing a description of the property intended to be conveyed as col- 
lateral security for the said loan, having been laid before the 
board, read, and considered, and upon the question, Shall the 
said property be deemed good security for the said loan of 
$7,000? the vote was in the affirmative. 

VOL. VIII. 2 
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‘“« Resolved, therefore, that the loan of $7,000 be made to the 
said Joseph B. Ladd, upon the conditions contained in the 
said deed; and upon the further consideration, that the said 
Joseph B. Ladd cause the property contained in the deed 
to be regularly insured, and the policies assigned over to the 
trustee, John Hooff; upon this resolution John C. Vowell, 
Reuben Johnston, John H. Ladd, and Samuel Messersmith, 
voted in the affirmative ; in the negative, Rd. M. Scott.” 

The deed referred to in the above proceedings, reciting the 
marriage settlement, conveyed to Hooff all that part of the 
wharf called Conway’s Wharf, lying on the east side of Union 
Street, in the said town of Alexandria, as the same was devised 
by the late Richard Conway to the said Joseph Conway, the 
father of the said Harriet, with al] buildings, &c., being the 
property described in, and conveyed by, the marriage settle- 
ment, and then proceeded thus : — “‘ And whereas the Farmers’ 
Bank of Alexandria has agreed to loan to the said Joseph B. 
Ladd the sum of seven thousand dollars, or such part of that 
sum as he may require, on his notes, to be indorsed by the said 
John H. Ladd, and discounted at said bank, and to be renewed 
from time to time, under the indorsement of the said John H. 
Ladd, or of such other person or persons as the board of direc- 
tors of said bank may from time to time approve of, according 
to the usages of said bank, on the following terms and condi- 
tions: that is to say, that the said loans and discounts, or in- 
terest to become due thereon, shall be secured by an effectual 
lien on the premises before described; that on the said notes 
being regularly renewed, and kept up, and on the said interest 
or discounts being punctually paid on such renewals, and on 
one thousand dollars of the principal being paid within two years 
from the date hereof, the said Joseph B. Ladd shall be allowed 
the further term of one year, that is to say, three years from 
the date hereof, for the payment of the residue of said loan; 
and if within the said third year the said Joseph B. Ladd, his 
executors or administrators, shall pay to the said bank the fur- 
ther sum of two thousand dollars, and shall pay and discharge 
the interest or discounts on the said notes as they shall be re- 
newed, then that the time of the payment of the residue of said 
loan shall be extended one year further, that is to say, for the 
term of four years from the date hereof, he, the said Joseph, 
his executors or administrators, paying the interest or discounts 
on the said notes as they shall be renewed during the said 
fourth year ; and if, within the said fourth year, the said Joseph 
shall pay the further sum of two thousand dollars of the princi- 
pal of said debt, then that the time of the payment of the resi- 
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due of the said debt shall be extended one year further, that is 
to say, for the term of five years from the date hereof; the said 
Joseph, his executors or administrators, paying the discount or 
interest on the notes offered for renewal as the same shall be 
discounted.” 

The deed then directed, that, if the payments mentioned 
above were not made, Hooff was to sell the property, ‘“ pro- 
vided, however, that the same shall produce enough to pay and 
satisfy the whole amount of said loan which shall not be paid, 
with all discounts and interest which shall be due thereon, and 
all reasonable charges and expenses of sale.” It contained also 
this important declaration and condition : — “ And the said Har- 
riet V. Ladd, in execution of the power of appointment to her 
reserved as aforesaid, does hereby direct and appoint the premises 
herein described to be held by the said John Hooff and his 
heirs on'the uses and for the purposes and trusts before re- 
cited.” 

This deed was signed and sealed by the parties thereto, with 
a memorandum underwritten in these words, in the usual 
place of attestation : — “Sealed and delivered in presence of 
George C. Kring, John McCobb, Matthias Snyder, Charles W. 
Muncaster, Jonathan Field,’’ —and bore the certificate of the 
clerk that it was proved as to John H. and Harriet V. Ladd, by 
three of the witnesses, acknowledged by the trustee, Hooff, and 
ordered to be recorded. 

On the 13th of April, 1829, Hooff re-transferred to John H. 
Ladd, the trustee, the one hundred and sixty-two shares of 
turnpike stock, which the trustee had transferred to him on the 
2d of January, 1827. 

On the 30th of April, 1829, Harriet V. Ladd directed the 
trustee to transfer these shares to Sarah Ladd, which was ac- 
cordingly done on the same day. 

On the 21st of November, 1839, Sarah Ladd transferred 
eighty shares of this stock to the bank, and on the 6th of De- 
cember following, the remaining eighty-two shares to Sarah 
Easton Ladd. 

On the 16th of December, 1839, the following proceedings 
took place at the bank. 


“ Farmers’ Bank of Alexandria, December 16th, 1839. 


“The president and cashier, having made arrangements for 
further security on the debt of Joseph B. Ladd to this bank, 
having laid the same before the board, it is ordered to be re- 
corded as follows, viz.:—The F'armers’ Bank of Alexandria hav- 
ing this day received from Mrs. Sarah Ladd a transfer of eighty 
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shares of stock in the Washington and Alexandria Turnpike 
Company, as further security for the payment of Jos. B. Ladd’s 
note, amount six thousand dollars, due the said bank and un- 
paid, with an understanding the stock is not to be sold in less 
than two years from this date, and then to be applied towards 
the payment of said note of six thousand dollars, but the said 
Mrs. Sarah Ladd may direct the payment of the proceeds of 
said stock at any time previous to the expiration of said term 
of two years at her pleasure, and then to be applied towards 
the payment of said note of Joseph B. Ladd, amount six thou- 
sand dollars. 
(Signed, ) Joun C. Vowett, President.” 





“ Alerandria, November 21, 1839. 


‘“* Amended by introducing a clause that the bank shall not 
proceed against the property in deed of trust, Conway’s Wharf, 
until two years from this date, and then stock to be sold, with- 
out Mrs. Sarah Ladd should prefer to pay for the stock at the 
par value. 

“A copy. Joun Hoorr, Cashier.” 


On the 27th of July, 1842, Hooff advertised the real prop- 
erty conveyed to him for sale, and sold it on the 7th of Sep- 
tember, for $4,175, to Benoni Wheat and John J. Wheat. 
Two days before the sale, Hooff by writing consulted Mrs. 
Ladd respecting the terms of sale, and the parcels in which the 
property should be sold, and received from her the writing re- 
turned indorsed in these words: —“ I agree to the above ar- 
rangement. — Harriet V. Ladd.” 

In February, 1843, Harriet V. Ladd, by her next friend, 
Montgomery D. Corse, filed her bill in the Cireuit Court against 
her husband, the trustee, the bank, Hooff, and the Wheats. 

The bill, after meeting the marriage settlement and the mar- 
riage, alleges that under said contract she had no power to 





ticipation or otherwise. Nor had she power to appoint the use 
of the income rents, &c., to any person, for the debts or benefit 
of her said husband. 
‘That she was induced by the marital influence of her hus- 
band, and with the knowledge and connivance of the said 
bank, to sign a deed of trust to John Hooff, to secure a debt of 
her husband indorsed by her trustee, which deed is witnessed by 
four persons in manner and form as shown by the exhibit of it. 
That no power is given to the trustee to convey the proper- 
ty, nor could she authorize him, and that said deed of trust is 
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null and void, and was obtained by marital influence and coer- 
cion, while living with her husband, and her husband did not 
join in said deed, nor was she separately examined to ascertain 
if she freely executed it, &c., nor was she authorized to exe- 
cute said deed, without all the forms were complied with. 

That she is falsely made in said deed to say that she had 
previously appointed under her power, when in fact she never 
had, and that her husband and trustee were acting for their 
own personal interest. 

That said Hooff and said bank have caused the wharf lot 
to be sold to Benoni Wheat, who holds the same in possession 
as his property, and refuses to let your oratrix have the same. 

That the said bank holds the shares of turnpike stock in- 
cluded in the settlement, as security for the money loaned to 
her husband. 

That she was induced by marital influence to execute an in- 
strument dated 30th April, 1829, as will be shown, directing 
her trustee to transfer 162 shares of turnpike stock to Mrs. 
Sarah Ladd, to secure $4,000 loaned by her (as guardian to 
Sarah Easton Ladd) to your orator’s husband, and when the 
same should be paid to be re-transferred to the use of your 
orator. 

That a settlement having taken place by which Sarah Eas- 
ton Ladd received 82 shares in full of her claim, the remaining 
80 shares were on the 21st of November, 1839, transferred by 
Sarah Ladd to said bank, without any authority, and they were 
then the property of your oratrix, and not of Sarah Ladd, as 
the bank well knew. 

That all the said writings, transfers, and doings in the prem- 
ises were illegal, and in fraud of her rights secured to her by 
said marriage contract ; — that all the aforesaid actings and do- 
ings in the premises, and every act and doing connected with 
the same, by the aforesaid Joseph B. Ladd, John H. Ladd, John 
Hooff, Benoni Wheat, and the said Farmers’ Bank of Alexan- 
dria, were in violation of her rights, and done to defraud her of 
that property and those rights secured to her or intended so to 
be by the marriage contract aforesaid. 

That the said deed to Hooff, and the pretended assignment 
of the turnpike stock, ought to be declared null and void as to 
your oratrix, and she ought to be restored to her property and 
rights, and quieted against all said parties, and that the divi- 
dends on said shares received by said bank for at least four 
years ought to be paid to her. 

The bill then states the desertion of complainant by her 
husband. 

Q* 
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That the part of the property sold has not paid the debt, and 
it will take the residue of her property to pay it. It prays that 
the deed of indenture may be surrendered and cancelled, and 
that complainant may be quieted against all the defendants in 
her enjoyment of her said property; that the bank may assign 
the shares of turnpike stock, or in default pay the value thereof 
and all dividends received thereon ; and it concludes with a 
prayer for general relief. 

In June and July, 1843, Hooff, the Wheats, and the bank 
filed their answers. The husband and trustee did not answer 
the bill. ‘l'his answer denied the complainant’s construction of 
the marriage settlement, insisted upon the competency and regu- 
larity of the appointment, and of all the proceedings had in 
pursuance thereof, averred that the property could be applied to 
the payment of the debt due to the bank with her consent ; 
that she was quoad the property a feme sole; that the loan 
was made to Joseph B. Ladd on his notes, indorsed by the 
trustee, and upon the security of the deed of trust; that the 
greater part of the money was expended upon the improve- 
rent of the property which belonged to her; that the com- 
plainant was privy and assented to the sale, and set forth the 
facts connected with the transfer of the turnpike stock, and 
denied all fraud or undue influence in bringing about any of 
the transactions between the parties. 

To all these several answers there was a general replication 
and issue ; and a commission was issued to take testimony, un- 
der which the facts above stated, and those hereinafter advert- 
ed to, were established in proof. 

On the 6th of October, 1845, the cause came on for hearing, 
when the Circuit Court dismissed the bill, with costs. ‘The 
complainant appealed to this court. 





The cause was argued by Mr. May and Mr. Prent, for the 
appellant, and Mr. Francis L. Smith and Mr. Jones, for the 
appellees. 

- The points raised by the counsel respectively are thus stated 
upon their briefs. 


For the appellant. 

Ist. What is the construction and effect of the marriage set- 
tlement, and what powers did it confer or restrain ? 

2d. Have its terms and power been duly executed, so as to 
make a valid appointment or execution thereof ? 

3d. Will equity aid the defective execution ? 

Ath. Has the complainant by her own acts precluded herself 
from the relief prayed, in respect to the property withheld from 
her? 
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5th. Has she not a clear right to the shares of turnpike 
stock ? , 

6th. Is she not entitled to be quieted in the unsold property, 
at least to have the deed as to that cancelled? 

Ist Question. — We contend that the marriage settlement 
gave her no sweeping, power to alienate the property, but only 
from time to time during coverture to appoint the uses of the 
income, &c. 

In support of this we cannot do better than review Kent’s 
learned opinion, in 3 Johns. Ch. Rep. 87 (see pp. 97, 100, 102 - 
104, 112, and in pages 113 and 114); he concludes that she can 
only convey as authorized in marriage settlement, and that a 
power over the income, &c., does not authorize a deed of the 
whole by anticipation. See on this 2 Kent’s Com. 166, note. 

2d Question. — But conceding that she had power to sell 
and dispose, has she exercised it according to the formula pre- 
scribed ? 

Her marriage settlement requires her appointment to be by 
an instrument under hand and seal, attested by three credible 
witnesses. 

The appointment relied on by our adversaries as to the real 
estate is the deed to Hooff. 

This deed is defective : — 

Ist. That it is attested by but two witnesses as to Mrs. Ladd. 

2d. That the attesting clause only attests the sealing and 
delivering. 

And, first, Mrs. Ladd’s execution required three witnesses. 
See Hopkins v. Myall, 2 Russ. & Mylne, 86; 1 ib. 535. 

Next, the attesting clause is defective. See 1 Roper, pt. 2, 
1946, 1947; Waterman v. Smith, 9 Simons, 629; 3 Maule & 
Selwyn, 512. 

This last authority equally destroys the execution of the 
transfer of the turnpike stock, whether you refer to her first 
appointment, 2d January, 1827; or her last appointment, 30th 
April, 1829, under which the bank claims 80 shares. 

It is true that the attesting clause as to this stock says 
simply “witness,” which would imply only one witness, and 
is therefore defective. 

But take it as if it were “witnesses” or ‘‘ witnessed,” then 
parol proof is not admissible to explain how it was witnessed, 
because the power requires that the seal and signature should 
be attested. 1 Roper, pt. 2, pp. 197, 198; 9 Simons, 629, and 
note; 3 Maule & Selw. 512. 

But no parol proof was introduced here to explain how it 
was executed. 2 Grattan, 439. 
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Then all these appointments dre void and defective in forms 
as required. 

3d Question. — Will equity aid these appointments, under 
the circumstances? 

The witnesses required are placed as guards, and their num- 
ber cannot be aided in equity. Hopkins v. Myall, 2 Russ. & 
Mylne, 86; 1 ib. 535. 

The counsel here cited and commented on a number of 
cases. 2 Jac. & Walk. 425; 1 Mylne & Craig, 105, 111; 6 
Wendell, 9; 20 Law Library, 74, 75; 3 Russ. 565; 6 Bligh, 
N.S. 120; 3 Ham. 529; 7 Beavan, 551; 8 Wheat. 229; 1 Pe- 
ters, 338; 12 Peters, 375; 16 Ves. 116; 3 Johns. Ch. 97- 
113; 2 Merivale, 483; 8 Leigh, 21; 2 Russ & Mylne, 86; 
1 ib. 535. 

Ath Question. —Is Mrs. Ladd equitably estopped from 
claiming her rights in this property ? 

It is said that it would be a fraud in her now to claim as 
against the purchasers. 

What are the facts? 

First, we objected to Hooff as a witness. 

By agreement, Hooff is to be considered as having been ex- 
amined under an order of court, but the question as to his com- 
petency is reserved. 

We allege that Hooff is an incompetent witness, because 
the legal title was passed to him by the original trustee, John 
H. Ladd, in violation of his trust, and that the legal title being 
still in Hooff, the decree, if in our favor, would be for a recon- 
veyance to our trustee, or some other trustee, with costs as 
against Hooff. 

But éven conceding Hooff’s competency, then his evidence 
consists of his answer and deposition, per our agreement. 

He proves by way of estoppel, — 

Ist. That he always understood, and verily believes, that a 
large portion of the loan to Ladd was used in improving the 
wharf property claimed by complainant. 

~ Answer to this, first, that he does not state it of his own 
knowledge; secondly, that if he did, it proves no fraud in 
complainant. 

2d. That after an order of the bank directing a sale, the 
complainant applied for and obtained an extension of the credit 
payments at the sale. 

3d. That, at Mrs. Ladd’s request, the bank ordered the proper- 
ty sold should be laid off by certain specified boundaries before 
the sale, upon the supposition that by such division it would 
command a large sum, and that in accordance with a previous 
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understanding, on the 5th of September, 1842, (two days before 
the sale,) the complainant wrote her approval on Exhibit No. 2. 

Answer. — By the deed of trust to Hooff, one month’s notice 
was to be given of the place, time, and terms of sale. 

And by the advertisement, the wharf was to be sold, subject 
to no easement or encumbrance, — and the dwelling and store- 
house to be sold at the same time. 

All this was advertised to be done on the 7th of September. 

But two days before the sale, Hooff and Mrs. Ladd agree, by 
the paper No. 2, to divide the property and sell the wharf, sub- 
ject to aright of the dwelling and warehouse to land on the 
wharf. 

Is not this a material change in the terms advertised ? 

Unquestionably, by the deed of trust these new terms ought 
to have been advertised one month, which was not done. 

But it will be said that Mrs. Ladd agreed to vary the terms, 
and have the sale without any advertisement of the new terms. 

Even if she was competent so to agree, there is no proof that 
she had ever read the advertisement, or knew what day the 
sale was to take place. 

Nor does it follow, that, when she agreed on the 5th of Sep- 
tember to vary the terms of sale as advertised, she had any 
reason to believe that Hooff would not re-advertise the property 
on the modified terms of sale. 

Then here is a sale made on one set of terms advertised, 
and another set of terms announced at the sale, for Hooff says 
he sold on the terms as altered on the 5th of September, and 
nothing done by Mrs. Ladd to waive the one month’s adver- 
tisement of the new terms. 

For her meeting Hooff on the day of sale, (not time of sale, 
which was 12 o’clock per the advertisement,) on the premises 
and conversing with him, and snggesting that addition (which, 
however, does not appear in the record) to the description of 
the property “then about” to be offered for sale, would not 
prove that Mrs. Ladd waived the due notice, unless it was 
proved that she knew the sale was then to take place. 

Then it is clear that Hooff advertised the wharf clear of en- 
cumbrances, and sold it subject to an encumbrance as avowed 
at the time of sale, and there is nothing to prove that Mrs. 
Ladd agreed to waive the advertisement, as required in her 
deed of trust. 

Was that a fair and legal sale? 

And have the purchasers any standing in equity ? 

If a trustee sells in violation of the injunctions in his deed of 
trust, the legal title passes at law, but in equity the cestut que 











a 








22 SUPREME COURT. 





Ladd v. Ladd et al. 





trust has relief against the purchaser who has bought with 
constructive notice of the breach of trust, or non-compliance 
with the conditions. ‘Taylor v. King, 6 Munf. 366; 4 Cranch, 
403; and 4 Munf. 421; Greenleaf v. Queen, 1 Peters, 138, 
145. 

But do the circumstances thus detailed, namely, Mrs. Ladd’s 
application to extend the credit payments, her request to divide 
the property for sale, and her conversing with the trustee Hooff 
on the premises on the day of sale, —do all these circumstan- 
ces amount to fraud in bar of her equity ? 

We contend not. 

Because fraud consists in the “ suppressio veri or suggestio 
alsi.”’ 

. And there is no suppression by Mrs. Ladd of the fact that she 
had restricted her power by her marriage settlement. On the 
contrary, it is plainly recited in the deed to Hooff, who knew 
it well, and his purchasers were equally bound to know the re- 
citals in the deed to their vendor. See 2 Tucker’s Com. 439, 
442. 

Finally, if we have succeeded in demonstrating that this 
married woman had no power to convey except modo et forma, 
then we deny that her fraud can confer such a power on her. 

For where a feme covert had no power to convey by anticipa- 
tion, it was held that her fraud could not operate so as to give 
such a power. Jackson v. Hobhouse, 2 Merivale, 488. 

Then, if the settlement is relied on as conferring a power to 
appoint away this real estate, we have shown, — 

Ist. That it does not authorize such sweeping deposition. 

2d. That what it does authorize has not been formally ap- 
pointed or attempted to be. 

3d. That as against this feme covert, under all the cases and 
all the circumstances, equity would not cure the defective ex- 
ecution. 

And if there was a resulting separate equitable estate in Mrs. 
Ladd, with no power to alienate it in any mode, we have 
shown, first, that the express power to appoint during coverture 
negatives all other powers; secondly, that in Virginia sepa- 
rate real estate can only be disposed of by deed, &c., with privy 
examination. 

The next subject-matter is the turnpike stock. We show 
that the bank holds 80 shares, admitted to be part of the settled 
stock. We have already shown that it is defectively appointed. 
And if so, there is no pretence of fraud here, as touching the 
real estate. 

It is true the Virginia decisions say that a simple settlement 
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of personal estate to separate use involves the jus disponendi, 
but that means where no special mode of disposition is express- 
ed. See 3 Rand. 377, 381, 392; 9 Leigh, 206, 207 - 221. 

In such cases, all the authorities concur, that the forms are 
restraints. Inasmuch, then, as the bank holds the legal title 
charged with our equity in these shares, we have a right to a 
decree, divesting them of the tortious title thus acquired, and 
an account of the back dividends. 

And we also have a right to have a decree for the unsold 
portion of the property, under the prayers for special and gen- 
eral relief, and to an injunction against a sale of that and a re- 
conveyance in trust. 

If, then, we have rights in any or all this property, we have 
aright to have all these conveyances cancelled in equity. 1 
Story’s Eq. 9, 10, 12. 

As Mrs. Ladd’s title is but an equitable one, she must enforce 
her rights in chancery, as she has no remedy at law. 


Part of the brief on behalf of the defendants was as follows. 

The bill charges force and fraud, —the undue exercise of 
marital power, &c., &c., as the inducements that forced the 
complainant, against her will, into the execution of the deed in 
trust to Hooff, subjecting a portion of her separate estate as 
collateral security, &c., &c. 

All these charges are met and conclusively repelled in the 
answers of the defendants, —and are so left without a particle 
of evidence to countenance them; and positively discredited 
by every circumstance in the case. 

The complainant’s case is then left to rest upon certain tech- 
nical objections to the said deed in trust, for supposed depar- 
tures from limitations imposed by the settlement on her, the 
complainant’s, own rights in her own separate estate. 

The following objections to that instrument are insisted on. 

Objection 1. Attestation defective, in not specifying the act 
of signing as one of the acts attested. 

Answer 1. The attestation, coupled, as it ought to be, with 
the conclusion of the deed, stating its execution under the 
hands and seals of the parties, is a sufficient attestation to the 
signing. 

Answer 2. No distinct attestation to the signature necessary. 

Against the reason and authority of the adjudications which, 
within the last thirty-six years seem to have upheld the objec- 
tion, contrary to all the best of precedent opinions, and to have 
overruled our answers to it, see Sugden on Powers, 6th ed., ch. 
6, $ 4, pp. 294-325, and the authorities there reviewed and 
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criticized ; Pollock v. Glassell, 2 Grattan, (Va.) 440, and the 
authorities there cited and reviewed, &c., &c.; Langhorne v. 
Hobson, 4 Leigh, 224; Tod v. Baylor, ib. 498 ; Parks v. Hew- 
lett, 9 Leigh, 511; Hume v. Hord, 5 Grattan, 374; Lessee 
of Fosdick v. Risk, 15 Ohio, 84; Lord Mansfield’s opinion in 
Wright v. Wakeford, reported in the Appendix, No. 6, to Sug. 
on Pow., ed. 1823. 

Answer 3. Even if the marriage settlement directed the 
writing to be signed, and the signature to be distinctly attested, 
that direction is not restrictive, and in no sort avoids the deed. 

Ist. Because the words of the settlement, if they call for 
Mrs. Ladd’s signature, and for the attestation of three witness- 
es to her signature, are merely directory, and do not necessarily 
exclude any other form of alienation competent to an ordinary 
proprietor and bargainer. 

2d. Because Mrs. Ladd was in the nature of a feme sole, 
whose jus disponendi is not restricted to the mode of aliena- 
tion or appointment directed in the settlement ; the settlement 
not purporting to negative every other mode. 1 Fonbl., ch. 
2, $6, pp. 96 - 101, notes n, 0, p, g, and the authorities there 
cited; Ewing v. Smith, 3 Desaussure, 417, and the authori- 
ties there cited and commented on; Jaques v. Methodist 
FEpise. Church, 17 Johns. 548, and the authorities there cited 
and explained ; Sugden on Powers, 6th ed., ch. 4, $ 1, from p. 
208 to the end of the section, the authorities there cited; 1 
Serg. & Rawle, 275; Clancy on Husband and Wife, ed. 1837, 
ch. 5and6; Newlin v. Newlin, 1 Serg. & Rawle, 279; Story’s 
Eq. Ju., ed. 1846, ¢ 1390, and authorities there referred to; 
Field v. Sowle, 4 Russ. 112; Gardner v. Gardner, 22 Wend. 
526; Dallam v. Wampole, 1 Peters, C. C. 116; Vizonneau v. 
Pegram, 2 Leigh, 183; Atherly on Mar. Set. 335; Lee et al. 
v. Bank U. 8., 9 Leigh, 200; manuscript case of Woodson v. 
Perkins. 

Objection 2. The sealing and delivery of the deed by Mrs. 
Ladd is attested by only two witnesses, whereas the settle- 
ment called for three. 

Answer 1. The objection rests on a mistake of fact ; it is 
attested by three witnesses. 

Answer 2. As a deed executed by her in her capacity of a 
feme sole as to her separate estate, and not restricted to the par- 
ticular form of alienation directed by the settlement, no written 
attestation of witnesses appended to the deed was called for 
by the act of Assembly regulating conveyances; it is enough 
if the deed be proved to be her act by three witnesses before 
the proper court; and it is so proved. 











ra 


























JANUARY TERM, 1850. 25 





Ladd v. Ladd et al. 





They need not be subscribing witnesses. Act of Assembly 
regulating conveyances; Turner v. Stip, 1 Wash. 319; Long 
v. Ramsay, 1 Serg. & Rawle, 72. 

Objection 3. 'That Mrs. Ladd ought to have been privily ex- 
amined, pursuant to the Virginia act of Assembly. 

Answer 1. It follows from the competency of Mrs. Ladd as a 
feme sole sui juris, in respect of her separate estate, (as estab- 
lished by the authorities above cited,) that to call for her privy 
examination as a feme covert would be contradictory and 
absurd. ; 

Answer 2. That her acts disposing of her separate estate are 
effectual without privy examination, has been expressly and 
well settled, by authority. Peacock v. Monk, 2 Ves. sen. 191; 
Wright v. Cadogan, 6 Bro. Parl. Cas. 486; Barnes’s Lessee v. 
Irwin, 2 Dall. 199; Doe v. Staple, 2 Term Rep. 695; Bradish 
v. Gibbs, 3 Johns. Ch. 523; Powell on Contracts, 67 ; Comp- 
ton v. Collison, 1 H. Bl. 334; Rippon v. Dawding, Ambler, 
565 ; 1 Tuck. Black. 115. 

Objection 4. That Mrs. Ladd’s jus disponendi, or power of 
appointment, was restricted to the annual interest, rents, and 
profits, and did not extend to the land itself. 

Answer 1. The settlement extends, plainly and expressly, 
both to the land and to the rents and profits. 

Answer 2. ‘The land itself passed, ex vi terminorum, under 
the terms “all the interest, rents, and profits.” 

Devise of “ issues and profits” of land, all one with a devise 
of the land itself. Parker v. Plummer, Cro. Eliz. 190. 

So a devise of the “occupation and profits ” of a house and 
park is a devise of the very house and park. Paramour v. 
Yardley, Plowd., 2d point, argued pp. 541-543, decided p. 
546. 

No difference whether a devise of the land itself, or of the 
use, occupation, or profits of the land. Manning’scase, 8 Co. 
Rep. 187. 

“Rents and profits” means, not annual rents and profits, but 
the estate itself. Bootle v. Blundel, 1 Meriv. 213, 232, 233; 
Allan v. Backhouse, 2 Ves. & B. 65. 

Grant by deed of the “ profits” of land to one and his heirs 
passes the whole land. Co. Lit. 4 6; 4Com. Dig., Grant, E. 5; 
Clancy on Husband and Wife, ch. 6, ps. from 295 to 303, and 
cases there cited; Barford v. Street, 16 Ves. 135; Jaques ». 
Methodist Episcopal Church, 17 Johns. 548, and cases there 
cited; Roper on Husband and Wife, 136, and cases there col- 
lected. The expression “from time to time,” will not prevent 
the wife from making a sweeping appointment. Pybus v. 
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Smith, 3 Bro. Ch. C. 346; 2 Story, Eq. Jur., $$ 1393 — 1395 ; 
Virginia Rev. Co., ed. 1803, p. 159, § 12. 

But supposing the execution of the power of appointment 
defective in strictly legal requisites, a court of equity would 
leave her to her strictly legal remedy, and not help her to an 
unconscionable advantage: but, on the contrary, would active- 
ly interpose to relieve the purchaser or mortgagee, and compel 
the feme covert or infant to do equity. 

Under the circumstances of this case, it would be against 
conscience, and fraudulent, for the complainant to take advan- 
tage of the alleged defects in the deed. 

And married women, as well as infants, are barred by their 
own frauds. 

It is a fraud to object to the sale or mortgage of their prop- 
erty, after it has been consummated with their assent, express 
or implied. 

Their assent is implied, if they stand by and see their prop- 
erty disposed of, without instantly asserting their right, and 
notifying the party interested. 

Any knowledge of the act whereby their rights are affected, 
is a “standing by,” if they have opportunity to assert their 
right, &c., and covinously neglect it. 

Littleton, § 678; Co. Lit. 357 a, 357 b, and 35a. Feme cov- 
ert’s rights are choked and suffocated by her silent acquies- 
cence, even though her covin be united with that of her 
husband. 

Savage v. Foster, 9 Mod. 35, 37; 1 Robinson, (La.) 244. 
Married women are as much bound as their husbands to be 
honest ; — equally necessary for them to come with clean 
hands into a court of equity. Braxton v. Lee’s Heirs, 4 Hen. 
& Munf. 376-383; Engle v. Burns, 5 Call, 463; Evans ». 
Bicknell, 6 Ves. 174-193; Morrison v. Morrison, 2 Dana, 
16. 

Even were the deed in trust to Hooff defective, a court of 
equity would lend its aid in favor of acreditor. 1 Story, Eq. 
Jur., $$ 95, 96, 97, 169, 170, and cases there cited. A feme 
covert may bind her separate property, for her own or husband’s 
debts, and will be held to a specific performance of her con- 
tract. 2 Story, Eq. Jur., $$ 1399, 1399 a, 1340, and cases 
there cited; Hulme v. Tenant, 1 Bro. C. C. 14, and notes ; 
Owen v. Dickerson, 1 Craig & Phil. 46; Allen v. Papworth, 1 
Ves. sen. 163; 3 Johns. Ch. 144. 

The complainant i is estopped, by her deed in trust to Hooff, 
from now attempting to claim the property. Shaw v. Clements, 
1 Call, 381, top p. ; Danforth v. Murray, 12 Johns. 201 ; Stevens 
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v. Stevens, 13 Johns. 316; Jackson v. Bull, 1 Johns. Cas. 90 ; 
Jackson v. Hoffman, 9 Conn. 271; Heth, Cocke and Wife, 1 
Raw. 344. 

As to the right of the bank to hold road stock, Jervis v. 
Rogers, 13 Mass. 105; S. C., 15 ib. 389; Union Bank of George- 
town v. Laird, 2 Wheat. 390; Elder v. Rouse, 15 Wend. 208 ; 
Chesslyn v. Smith, 8 Ves. 183. 


Mr. Justice DANIEL delivered the opinion of the court. 

The important legal questions arising upon this record, and 
on which the decision of the cause must depend, appear to be 
these : — 

lst. The nature and extent of the estate embraced within 
the power reserved to the feme by the marriage settlement ; 
viz., whether that power comprised as well real as personal 
estate, or was limited to interest, rents, and profits merely, and 
by name. 

2d. The mode of appointment indicated by the marriage 
contract, and whether this mode has been shown to have been 
either strictly or substantially and fairly complied with in the 
requisites of signing, sealing, and attestation. 

Before proceeding to a particular examination of the ques- 
tions above stated, it may be proper to premise some observa- 
tions with respect to the charges in the bill; and first, of undue 
marital influence, and secondly, of fraud as means employed in 
accomplishing the wrongs to which the complainant alleges 
she has been subjected, and against which she has sought re- 
lief. With regard to the first of these alleged means, it must 
be remarked, that no certain or specific mode or act, neither co- 
ercion, allurement, nor wilful misrepresentation or falsehood, is 
charged, by which the free will, the judgment, or the inclina- 
tion of the complainant has been restrained or misled. Every 
feme covert is presumed, under a settlement like the one in 
the present case, to be to some extent a free agent; and she 
must or ought to be presumed to entertain dispositions of kind- 
ness towards her husband. But if, in the indulgence of such 
dispositions, she should make an unlucky or unprofitable ap- 
pointment, it would be carrying the principle of protection to 
ai extreme destructive of every conception of free agency, to 
determine that these untoward results were in themselves 
proofs of undue marital influence. The husband does not an- 
swer the bill in this case, and there is no direct evidence intro- 
duced to sustain this charge as to him; but some of the facts 
in the testimony go very far to contradict this allegation, —as, 
for instance, the conduct of the feme, manifested and repeated 
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long after the separation from her husband had at any rate ex- 
empted her from any influence his presence and immediate 
agency might have been supposed to exert. This same con- 
duct of the feme, her positive coéperation in the arrange- 
ments for the sale of the property, and her acquiescence in that 
sale until after the title had been made to the purchaser, fur- 
nish such presumption of the absence of fraud in the transac- 
tions complained of, which, if it is not absolutely conclusive, 
certainly calls for contravening evidence of a direct and power- 
ful character, — evidence of force sufficient to overthrow and 
set aside the complainant’s own acts and declarations. But in- 
dependently of the facts and circumstances just adverted to, the 
positive denial of fraud in every answer in the cause, and the 
absence of any proof to sustain it, should alone be taken as a 
complete refutation of the charge. 

We will now particularly consider the nature and extent of 
the estate reserved to the complainant by the marriage settle- 
ment, and which was embraced within her power to appoint, 
by a just construction of that instrument. It is alleged in the 
bill, that this estate was limited to interest, as synonymous with 
income, rents, and profits, eo nomine, and did not extend to the 
fee of the real estate, nor to the principal of the stock settled 
‘to the uses of the marriage. By every sound rule of construc- 
tion, an instrument should be interpreted by the context, so as 
if possible to give a sensible meaning and effect to all its pro- 
visions ; and so as to avoid rendering portions of it contradic- 
tory and inoperative, by giving. effect to some clauses to the ex- 
clusion-of others. Expounded by this rule, let us see what will 
be the character of the estate here limited to the wife, and what 
the extent of her power to appoint in relation thereto. 

The deed of settlement begins by reciting, ‘ that, whereas the 
said Harriet V. Nicoll is now possessed of a considerable real 
and personal estate, which it has been agreed should be settled 
to her sole and separate use, with power to dispose of the same 
by appointment or devise.” The deed then sets forth the es- 
tate, real and personal, conveyed by it, and enumerates the trusts 
created thereby, and amongst them the one involved in this 
controversy, and differently interpreted by the parties thereto, 
as follows, viz.: that the trustee “shall and do permit the said 
Harriet V. Nicoll, the intended wife, to have, receive, take, and 
enjoy all the interest, rents, and profits of the property hereby 
conveyed, to and for her own use and benefit ; or to the use of 
such person or persons, and in such parts and proportions, as 
she, the said Harriet V. Nicoll, shall from time to time during 
the coverture, by writing, appoint, &c., or to such person or 
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persons as she by her last will and testament, &c., may devise 
or will the same to; and in default of such appointment and 
devise, then the estate and premises aforesaid to go to those 
who may be entitled thereto by legal distribution.” 

Let it be here remarked, that the object of the deed is de- 
clared to be the settlement of the whole of the estate, real and 
personal, upon the married woman, with power to dispose of 
the whole of it, either by appointment or devise. It will not 
be denied that this investment of, and authority over, the whole 
estate, so explicitly declared, might not have been modified or 
even revoked by subsequent provisions of the same instrument ; 
but certainly they should be made to yield only to declarations 
equally explicit, or to such as are absolutely contradictory to 
and irreconcilable with them. Can it be correctly affirmed of 
the subsequent and specific designation of the trusts in this 
deed, that they are either plainly contradictory, or irreconcilable 
with the purposes of the settlement previously and so explicit- 
ly declared? May not the term interest, contained in that enu- 
meration, considered in its relative collocation to the terms rents 
and profits, be understood as equivalent with the word estate, 
especially when the terms rents and profits may be correctly 
taken to cover interest understood as mere revenue, and still 
more especially when we keep in view the previous purpose 
set forth in the deed, —that of settling on the feme, and sub- 
jecting to her disposition by deed or will, the whole of her es- 
tate, real and personal? Certainly there is nothing in the term 
interest incompatible with the meaning of the terms estate or 
property, for in an ordinary as well as in a technical accepta- 
tion, interest may imply both estate and property. But there 
is another illustration of this matter which would seem to put 
it beyond farthe¥ doubt, that the power of appointment in ques- 
tion cannot by any rational construction be restricted to interest 
understood as revenue or money, or to rents and profits ets no- 
minibus. Let it be again remarked, that, by the preceding part 
of the marriage coutract, all the estate, real and personal, was 
settled to the feme, with power to appoint the whole, without 
exception, by deed or will. ‘Then, after the words which it is 
insisted for the complainant restricted her power, we have, at 
the conclusion of the deed, these words: —‘“‘and in default of 
such appointment or devise, then the estate and premises afore- 
said to go to those who may be entitled thereto by legal distri- 
bution.” Now the construction which would restrict her power 
to interest, rents, and profits, would seem as if intended to make 
the fee or inheritance dependent upon the contingency of an 
appointment of these mere chattel interests by the feme ; —if 
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she fail to appoint these, which alone it is insisted she had 
power to appoint, then, as a condition or consequence, “ the es- 
tate and premises aforesaid’ to go to those who may be enti- 
tled thereto by distribution. Let it be supposed that, being 
thus restricted, she does appoint these chattel interests; what 
then becomes of the inheritance or fee? The feme cannot, 
according to the argument, control or appoint it either by deed 
or will; this, it is said, is beyond her power. Does it not in this 
aspect of the case descend, or become subject to distribution, 
precisely as it was to do as the condition of non-appointment ? 
So that, whether she appoints or not, the fee or inheritance goes 
precisely the same way. ‘This construction renders the provis- 
ions of the marriage contract useless and unmeaning. It con- 
templates on the part of the wife an action wholly nugatory as 
to the ultimate disposition of the fee, which it places entirely 
beyond her control either by deed or by will, and leaves it to 
pass according to the law of inheritance whether she be active 
or quiescent. This confusion and obscurity in the construction 
of the contract is removed by taking the context, — by connect- 
ing the first clear and positive declaration of its objects, viz. the 
settlement on the feme of all her real and personal estate, and 
the power in her to appoint the same by deed or will, with the 
concluding provision of that contract, which declares that, in de- 
fault of appointment or devise, “then all the estate and prem- 
ises aforesaid,” covering the whole deed; not the interest on 
money, not the dividends on stocks, nor profits of any kind, but 
the whole estate conveyed and settled, shall go to those who 
may be entitled thereto by legal distribution. This construc- 
tion gives consistency and meaning to the entire contract, and 
satisfies us that the power of appointment reserved to the wife 
was coextensive with the whole estate and subjects of the set- 
tlement. 

It remains next to be considered whether the mode of ap- 
pointment prescribed or indicated by the marriage contract, 
whether the power be construed in an extended or restricted 
sense, has been strictly or fairly and substantially complied 
with. On behalf of the appellant it is insisted, that, in the 
deed of the 9th day of October, 1827, from John H. Ladd, 
the trustee in the marriage settlement, and Harriet V. Ladd, 
to John Hooff, as trustee for the Farmers’ Bank of Alexan- 
dria, regarding that deed as an appointment by Mrs. Ladd, un- 
der a competent power, still in its execution there has been 
such a departure from the mode prescribed for the exercise of 
the power by Mrs. Ladd, as renders her act wholly inopera- 
tive and void. The marriage contract, after securing the prop- 
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erty settled to the use of the wife, proceeds thus : — “or to the 
use of such person or persons, and in such parts and propor- 
tions, as she, the said Harriet V. Nicoll, shall appoint from time 
to time, during the coverture, by any writing or writings under 
her hand and seal, attested by three credible witnesses.” The 
deed to Hooff, it will be seen, after reciting that John H. Ladd, 
the trustee in the marriage contract, in execution of the trusts 
expressed and declared in the marriage contract, and for a pecu- 
niary consideration, does grant, bargain, and sell to Hooff ; and, 
after farther recital that ‘the said Harriet V. Ladd, in execution 
of the power of appointment to her reserved in the settlement, 
does hereby direct and appoint the premises herein before de- 
scribed to be held by the said John Hooff and his heirs on 
the uses and for the purposes and trusts before recited,” con- 
cludes in the following language : — “In witness whereof, the 
said John H. Ladd, Harriet V. Ladd, and John Hooff, have 
hereunto set their hands and seals the day and year first be- 
fore written.” Then, after the names and seals of the parties, 
are written, in the usual place of attestation, these words : — 
“Sealed and delivered in presence of George C. Kring, John 
McCobb, Matthias Snyder, Charles Muncaster, Jonathan Field.” 

Upon this state of facts, it has been contended that the ex- 
ecution of the power was defective and null, inasmuch as the 
power could be executed only by an instrument under the 
hand and seal of the married woman, and that the attesta- 
tion of the witnesses shows simply a sealing and delivery of 
the deed of appointment, and shows nothing in relation to the 
signing by the parties. Some objection was made in the 
argument, founded upon the relative position of the names 
of the attesting witnesses, as tending to produce uncertain- 
ty as to which of the parties the witnesses meant to testify ; 
but this objection, whether or not under other circumstances 
it might have been of any importance, was obviated by an 
exhibition in court of the original deed, which it was ad- 
mitted was the document before the court below in the trial 
of this cause. In considering this objection to the defective 
attestation of the instrument of appointment, it is to be ob- 
served that the complainant, by her bill, does not impeach 
the deed on any such ground; on the contrary, she expressly 
alleges that this deed was signed and executed by all the 
parties thereto, and witnessed by the four persons whose names 
appear thereon. Such being the state of facts, it may very 
properly be questioned whether a party admitting and aver- 
ring the execution of an instrument, and impeaching only its 
fairness or its legal operation, exhibiting nothing in the state 























32 SUPREME COURT. 





Ladd v. Ladd et al. 





of the pleadings requiring his adversary to establish the erecu- 
tion of such instrument, can, even in the court of original cog- 
nizance, be permitted to deny or question at the trial the ex- 
istence or execution of the document against his own aver- 
ment or admission. Such a proceeding would be a surprise 
in the court below; but it would be still more so if, after the 
trial, and without even an exception indorsed upon the docu- 
ment, it could be objected to before an appellate tribunal. 
There is no exception taken to the form or attestation of this 
deed of appointment found in the record before us. But was 
there not proof of the full execution of this power, inclusive 
of signing, according to approved legal intendment? One of 
the earliest cases, perhaps the earliest, going directly to sustain 
the exception here urged to the execution of the power, is that 
of Wright v. Wakeford, 17 Vesey, 454. In that case, as 
in the one before us, the contract creating the power directed 
the appointment to be made by writing or writings under hand 
and seal; and in that case as in this, the memorandum of at- 
testation was in the words “ sealed and delivered,” omitting to 
assert in terms the signature by the maker. Lord Eldon for- 
bore to decide whether this certificate or memorandum em- 
braced the signing as well as the sealing and delivery of the 
instrument, and sent the case to the Common Pleas, who cer- 
tified (three of the justices, Heath, Lawrence, and Chambre, 
concurring against the opinion of Mansfield, C. J.) that in 
their opinion the power had not been well pursued. 

After Wright v. Wakeford, followed the cases of Doe ex 
dem. Mansfield v. Peach, 2 Maule & Selwyn, 576; Wright v. 
Barlow, 3 Maule & Selwyn, 512; Doe ex dem. Hotchkiss 
v. Pearce, 6 Taunton, 402. These cases rest upon Wright 
v. Wakeford, and some, if not all, of them refer to it express- 
ly as their foundation. But, even contemporaneously with 
the cases just mentioned, it will be perceived that the courts 
have in some instances sought to free themselves from these 
literal trannmels of Wright v. Wakeford, as too narrow to 
comprise the principles of justice and common sense; for as 
early as 7 ‘Taunton, 355, in the case of Moodie v. Reed, which 
was sent from the Chancery, the will was attested in this 
general phrase, “ witness, &c.,”” by two witnesses. In the tes- 
timonium clause the testatrix says, ‘These bequests are signed 
by me.” Gibbs, C. J., said that this was clearly a good attes- 
tation of the signing. Still later, it has been ruled in several 
cases where the power required a will signed and published 
in presence of three witnesses, that the attestation was good 
expressing the will to have been signed and delivered. The 
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evident disposition of the courts being to adopt the reason 
and substance of the transaction, they have, as matter of con- 
struction, determined that delivery was publication. See 4 
Sim. 558; 5 Sim. 118. 

But whatever doubt may heretofore have overhung and per- 
plexed this matter, that doubt, so far as the reasonings of the 
English bench should shed light upon the judicial mind of 
our country, ought to be cleared away. ‘This effect, we think, 
should be produced by the arguments in the House of Lords 
of the assembled judges in the case of Burdett v. Spilsbury, 
reported in 6 Manning & Granger, beginning at p. 386. 
In this case, presenting, as of course, an exhibition of great 
ability and learning, the execution and attestation of appoint- 
ments under powers are the subjects considered. 'The cases 
from Wright v. Wakeford down, involving any important prin- 
ciple, are reviewed, and these subjects placed upon the basis 
of common sense. It is true that the facts in the case of 
Burdett v. Spilsbury were not precisely those of Wright v. 
Wakeford, the attestation clause in the latter being special and 
that in the former case not special ; yet in the examination of the 
latter case, and of those which have followed and been rested 
upon it, their doctrines are discussed and by a majority of the 
judges disapproved, several of the judges who conceived them- 
selves constrained to support Wright v. Wakeford, upon the 
maxim stare decisis, expressing their regret at the obligation 
supposed to be binding upon them, and declaring that, were 
the case res integra, they should certainly reject its doctrines. 
The extended views of the judges in Burdett v. Spilsbury 
cannot be given consistently with the limits of this opinion, 
yet some of their illustrations of the principles they maintain 
may properly be adverted to. And it will be perceived that 
the substance and meaning of those principles are comprised 
in the following positions : — 

Ist. That the terms and modes prescribed in settlements 
for the execution of powers should be followed in reason 
and substance, so as to insure the purposes and objects con- 
templated by such settlements, and so as to prevent them from 
being sacrificed to mere literal severity of construction. 

2d. That the memorandum of attestation to a deed or will, 
whether that memorandum be general or special, is not con- 
clusive as to the ceremony of the execution of the instrument 
to which such memorandum is annexed, but may be explained 
by the testimony of the witnesses themselves, or by reference 
to the testimonium clause of the instrument, as showing the 
facts and circumstances set forth in that clause, and which the 
witnesses were called on to attest. 
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Thus in the case of Burdett’ v. Spilsbury, p. 392, Wight- 
man, Justice, says, — ‘“‘ The power requires that the instrument 
shall be signed, sealed, and published by the testatrix in the 
presence of three witnesses, and that they shall attest the in- 
strument. No form of attestation would for the first thirty 
years have dispensed with the necessity of calling one of the 
subscribing witnesses, if any were alive, to prove that the for- 
malities required by the power had been complied with; but 
after thirty years, the case would rest upon the presumption 
arising from the production of the instrument itself. In the 
present case, the instrument shows a general attestation of it 
by three witnesses, without any statement of the particular 
facts they attested: but they must be understood to have at- 
tested something; and to ascertain what that is, there is no 
principle of law, nor any authority of which I am aware, that 
prohibits a reference to the instrument itself; and if we look 
at the instrument for information as to that which it is to be 
presumed the witness did attest or witness, what do we find? 
Upon the face of the instrument which the witnesses attest, 
the testatrix says, J do publish and declare this to be my last 
will and te:'ament. In witness whereof I have set my hand 
and seal to this my last will and testament, — and then follows 
a signature and seal purporting to be those of the testatrix. 
But supposing such a special form of attestation as that con- 
tended for had been adopted, it would not have varied the 
character of the evidence derived from the terms of the instru- 
ment, and the general attestation of the witnesses. It would 
but have raised a presumption for the jury that they did wit- 
ness that which is stated in the attestation, subject to any 
doubt that might be raised as to whether they really did wit- 
ness that which is stated in the written attestation or not.” 

In the same case, Williams, Justice, says, — “‘ Now the lan- 
guage of the power (as has been already mentioned) is, by her 
last will and testament, to be by her signed, sealed, and pub- 
lished in the presence of, and attested by, three or more credible 
witnesses. All this is found to have been done, and we are 
now to see whether, by ordinary and fair construction, neither 
forcing any interpretation in favor of it, nor wholly excluding 
any reasonable inference for the mere purpose of defeating 
what we know to have been rightly done, the requisites appear 
to have been complied with. And here it seems very impor- 
tant to attend particularly to the document itself. The will first 
contains the whole testamentary part; every disposition of the 
property is first fully made, and the will is therefore as to that, 
its principal object, complete. The rest regards the manner of 
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the execution. It is thus: —J declare this only to be my last 
will and testament. In witness whereof, I have to this my last 
will and testament, contained in one sheet, set my hand and seal. 
The testatrix signed this part twice, once after the above words, 
and again where her seal is affixed, and directly opposite to the 
latter is the word witness, and immediately under it are the names 
of the witnesses; and the question is whether it is to be under- 
stood that they attested, or,in other words, were witnesses to 
any thing; and if so, how much? And first it is to be asked, 
for what purpose was this testimonium clause (as it has been 
called) introduced, or rather added? Certainly not to explain 
or to qualify the will, or any part of it. ‘To its provisions it 
has no allusion ; but it respects the forms to be observed in the 
execution of the will, and that only. Why are we to suppose 
that the testatrix was ignorant of the terms, upon which alone 
her dispositions could be available? This, the language of the 
clause shows she did understand. The clause, therefore, having 
this object, we come to consider the purpose for which the 
Witnesses are introduced, and I confess I cannot conceive it 
possible to understand the meaning of their presence, except to 
witness something. If it be said, and with truth, that the wit- 
nesses cannot be presumed to be cognizant of the contents of 
the will, because that is contrary to experience, it is surely 
somewhat contrary to the same experience to suppose, that, 
when the presence of the witnesses is to be accounted for only 
by their being brought there to witness something, certain cere- 
monies were performed, but that they saw nothing of them, 
and that, too, when the very language of the testimonium (I 
declare, &c.) imports that the testatrix was making the declara- 
tion, not to the winds, but to persons to whom she might 
address herself, — who were there to see and hear. If, then, the 
Witnesses must be understood to have attested something, I 
can see no possible reason for stopping short of the conclusion, 
that they attested every thing which by the clause purports to 
have been done, that is, signing, sealing, and publication.” 
Again by the same Justice, p. 433:—‘“ Now, in Wright »v. 
Wakeford, the power required the consent of A and B, testified 
by writing or writings under their hands and seals, attested by 
two or more credible witnesses. The attestation clause is 
sealed and delivered by the within-named A and B, in the pres- 
ence of C. B. and G. B. Here the ceremony of signing was 
omitted in an attestation which professed to give an account of 
what had been done, and there was not, as in the present case, 
a testimonium clause.” 

In speaking of Wright v. Wakeford, Gurney, Baron, remarks, 





te 
en - 


= 


5H he oe 














36 SUPREME COURT. 





Ladd v. Ladd et al. 





— “It is impossible to mention the names of Lord Eldon and 
the three other judges of the Common Pleas, Heath, Lawrence, 
and Chambre, otherwise than in terms of great respect. Nev- 
ertheless, with all the respect which is due to their authority, I 
cannot but think it most unfortunate that this decision was 
ever made. It has led to great injustice. It has disappointed 
the just expectations of sellers and devisors, and involved the 
courts in great difficulties.” So, too, Lord Brougham, p. 466: — 
“T hardly know a case which has excited, at different times, 
more remark than Wright v. Wakeford. It has been again and 
again questioned, it has again and again been criticized, by the 
learned judges. It cannot, therefore, be said to have been at 
any time a case that commanded any thing like the entire 
concurrence of Westminster Hall.” 

The reasoning of Tindal, C. J., in Burdett v. Spilsbury, 
applies with great force and clearness to the question before 
us. ‘If,’ says this judge, “the word ‘witness’ is taken ab- 
stractedly by itself, as constituting the whole of the attestation, 
I can see no objection to holding that the three persons whose 
names are subjoined to it must be taken to be witnesses to all 
that was actually done at the time, which is found by the 
special verdict to be all that was required to be done. Or, if 
the word witness is to be construed with reference to the state- 
ment immediately preceding it at the end of the will, then the 
word witness necessarily implies that the testatrix did in their 
presence declare the instrument to be her will, and that she did 
in their presence put her hand and seal thereto, that is, in the 
language of the settlement, that she signed, sealed, and pub- 
lished it in the presence of these three witnesses. To this con- 
struction an objection was taken at your Lordship’s bar, which 
had also been relied upon by some of the learned judges who 
delivered their opinions before me; viz. that it proceeds upon 
the supposition, that the whole instrument may legally be read 
together to explain the meaning of the word witness, and that 
it supposes the witnesses are conusant of the contents of the 
instrument, neither of which can be supposed. But I can- 
not feel the force of this objection. There has been, from the 
earliest time at which deeds were known, a marked and ac- 
knowledged distinction between the operative part of the deed 
itself, and the testimonium clause (as it is called) at the end of 
the deed. The essential part of the deed is that part, and that 
only, which contains the grant. The clause at the end is in- 
troduced, not as constituting any part of the deed, but merely 
to preserve the evidence of the due execution of it. Admitting, 
therefore, the deed itself is matter which may be held to be 
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confined to the knowledge of the parties, namely, the grantor 
and grantee, the testimonium clause is expressly introduced 
into it for the use of the public and the witness to the deed. 
It is well known that a similar clause was constantly inserted 
in old deeds and charters, at the close thereof, beginning with 
the words hiis testibus, and thence generally called the hits 
testibus clause, in which the names of the persons present, who 
heard the deed read by the clerk, were written, not by them- 
selves, but by the clerk who prepared the deed. Spelman in 
his Glossary, p. 228, traces out the variations in the form of the 
clause, at different periods of our history ; and Madox, in the 
Defrutation prefixed to his Formulare Anglicanum, goes more 
fully into the matter, and in the work itself gives numerous 
instances which it is impossible to read without being satisfied 
that the sense requires that the witnesses, whose names are in- 
serted in the hits testibus clause, must of necessity have known 
the words preceding it, or in fact they would have witnessed 
nothing atall. Take, for example among many, that numbered 
312, — And that this my gift, grant, and confirmation may re- 
main firm for ever, I have confirmed this present charter with 
the impression of my seal, hits testibus, §c. Who can doubt 
for a moment that these witnesses either actually read, or heard 
read over to them, the words of the deed immediately preced- 
ing their names, and that the introduction of the preceding 
clause had no other object or purpose? And this practice con- 
tinned down to the reign of Henry VIIL, as appears by the 
authority of Lord Cocke, who states the practice then began of 
separating the attestation from the deed itself, and for the wit- 
nesses to subscribe their own names to it, either at the bottom 
of, or indorsed upon, it. But that the clause 7m cujus rei testi- 
monium, so Jong as it was found at the close of the deed itself, 
never formed part of the deed itself, is evident from Shepard’s 
Touchstone, where he says, —‘ A deed is good, albeit these words 
in the close thereof, in cujus rei testimonium sigillum meum 
apposut, be omitted,’ —citing authorities which show that it is 
no more in fact than what it imports to be, the very attesta- 
tion of the deed which has preceded it. There is therefore no 
reason why the word witness, written immediately after this 
testimonium clause, should not be considered as incorporated 
with it, and as calling the attention of the witnesses to all that 
had preceded in the testimonium clause.’ Again it is said by 
the same judge, p. 459, — ‘So far from its being a rule of law 
that you may not, in the attestation of a deed, look back to 
that which is found at the close of the deed itself, that, on the 
contrary, in most of the cases which have been relied on by 
VOL. VIII. 4 
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the defendant in error, express reference has been made to the 
close of the deed itself.” 

A quotation from the opinion of Lord Campbell will close 
these extracts from the opinions in Burdett v. Spilsbury, pro- 
tracted, perhaps, beyond what even this interesting case will 
warrant. His Lordshipsays, p. 467, — “‘ My Lords, in this case 
the only question is, whether the will was attested by three 
credible witnesses.”” He proceeds, p. 468, — ‘ My Lords, inde- 
pendently of authority, I cannot doubt that for a moment. The 
only objection that can be made is this, that the will upon the 
face of it does not contain any process verbal or history of the 
transaction. But the power imposes no such condition, — it 
does not say a will, signed, sealed, and published in the pres- 
ence of three witnesses and attested by them, and a will con- 
taining a history of the solemnity, — there are no such words in 
the power.” Again, p. 469,— “If it were necessary, my Lords, 
I think the testimonium clause here might be resorted to, both 
upon principle and authority.” These reasonings of the Eng- 
lish judges, going to show that, upon principle, and independ- 
ently of recent statutory provisions, the memorandum of attes- 
tation, so far from being conclusive upon the facts of signing, 
sealing, and publishing or delivering an instrument, may itself 
be controlled, either by the examination of the witnesses them- 
selves, or by reference to the testimonium clause of such in- 
struments, are fully sustained, and even more than sustained, by 
the authority of the supreme court of that State from whose 
jurisprudence and policy this controversy might be supposed 
in some degree to take its complexion. If, therefore, the most 
express adjudication of the Court of Appeals of Virginia can 
goverir this case, it seems at once disembarrassed of the objec- 
tions alleged to the execution of the power created by the 
marriage contract. 

The recent decision in the case of Pollock and Wife v. Glas- 
sel, reported in 2 Grattan, 439, would seem to be decisive of 
the questions now before us, that case having clearly ruled as 
the law of Virginia with regard to a deed, that, although the dis- 
tinctive character of the instrument is to be determined by its 
intrinsic evidence, the question is still open whether it be the 
deed of the party, and that must be decided by evidence ali- 
unde. If by plea of non est factum, or other proper denial, 
the fact that the paper was sealed by the party be put in issue, 
then it must be proved by competent and satisfactory testimo- 
ny. In Virginia, by long usage, which has received the sanc- 
tion of a statute, a scroll is used by way of a seal. The de- 
cisions have required that the substitution of the scroll for a 
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seal shall be recognized on the face of the deed, but in no case 
has it been held that, in the absence of such recognition, evi- 
dence is inadmissible to prove that in fact the scroll was af- 
fixed to the instrument with intent that it should stand in place 
of aseal. In the case above referred to, it is said by the court, — 
“Here the question occurs in a court of probate, whose prov- 
ince it is to examine the subscribing witnesses, and, if their tes- 
timony is satisfactory, to establish and perpetuate the due exe- 
cution of the instrument. Upon what principle or authority 
are the subscribing witnesses to be estopped, because of some 
informality in the paper, from proving the fact, that it was 
sealed by the testatrix, or, what is the same thing, that she 
adopted the scroll affixed to it by way of seal? —In the much 
stronger case of a deed, there could be no such estoppel in a 
court of probate.” In the same case the court say, through 
Baldwin, Justice, — “ 1t will. be seen that the statute requires 
the will to be attested by the witnesses, but does not prescribe 
what, nor that any, facts shall be stated in their attestation. I 
think it plain, that the legislature meant nothing more, than 
that the instrument itself should be attested, in order to identi- 
fy the witnesses and designate who are to prove its execution. 
The object was not to obtain from the witnesses a certificate 
of the essential facts of the transaction, but to provide the 
means of proving them by persons entitled to confidence, and 
selected for the purpose. ‘The subscription of their names de- 
notes that they were present at and prepared to prove the due 
execution of the instrument so attested, and nothing more. 
The attestation is the act of the witnesses, and it was not in- 
tended to confide to them the duty of stamping their testimo- 
ny upon the paper; which would avail nothing as evidence, 
however perfect, and which ought to create no estoppel, how- 
ever imperfect. This view of the statutory provision is in ef- 
fect sustained by the English decisions.” Again, p. 465, it is 
said by the same judge, — “I think it clear that the subscription 
of the witnesses is substantially the attestation contemplated 
by the statute; and it is sufficient if the purpose be indicated 
by the briefest memorandum, or merely by a fair presumption 
arising from the local position of their signatures upon the pa- 
per; and whether a memorandum of attestation be general or 
special, it may be denied or contradicted by the subscribing 
witnesses, in the whole or in part, and of course is open to ex- 
planation if in any way ambiguous.” The court then proceed 
to review the case of Wright v. Wakeford, and the cases of Doe 
v. Peach, Wright v. Barlow, and Moodie v. Reid, rejecting them 
as authority in the State of Virginia as to the form and influ- 
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ence of the memorandum of attestation, and concurring with 
the doctrines declared by the majority of the judges in Burdett 
v. Spilsbury. 

An objection has been made to the sale under the deed of 
trust, based upon the fact, that the portion of the property ac- 
tually sold did not equal in value the whole amount of the debt 
due to the bank, which it is insisted should have been the case, 
according to the proviso in that deed. We do not see the 
force of this objection, inasmuch as, by the express terms of the 
deed, authority was given the trustee or the bank to sell the 
property in separate parcels, as either might deem it necessary 
or advisable; and it would have been impracticable before an 
experiment to ascertain a priori how much of the property 
would be requisite for the satisfaction of the debt, and thus a 
literal adherence to the proviso would lead either to the pre- 
venting a sale altogether, or to the sacrifice of the whole estate, 
whether there should have been a necessity for it or not. 
Moreover, the sale by parcel in this case was selected upon a 
calculation of advantage to the feme, and with her express ap- 
probation, with the view of saving to her, if practicable, a por- 
tion of the property. 

Upon full consideration of the facts and the law of this case, 
the court are of the opinion, that the marriage contract gave 
power to the feme covert to appoint the entire estate and prop- 
erty embraced within it; that the provisions and conditions of 
that contract have been complied with in the execution of the 
power thereby created and reserved ; that therefore the decree 
of the Circuit Court, dismissing the bill of the appellant, the 
complainant below, ought to be affirmed, and it is hereby ac- 
cordingly affirmed. 


Order. 


This cause came on to be heard.on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Columbia, holden ir. and for the County of Alexandria, and 
was argued by counsel. On consideration whereof, it is now 
here ordered, adjudged, and decreed by this court, that the de- 
cree of the said Circuit Court in this cause be, and the same is 
hereby, affirmed, with costs. 
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Tue Unitep States, Piaintirrs, v. THomas Staats, Junior. 


Where an act of Congress declared,that, if any person “shall transmit to, or present 
at, or cause or procure to be transmitted to, or presented at, any office or officer 
of the government of the United States, any deed, power of attorney, order, cer- 
tificate, receipt, or other writing, in support of, or in relation to, any account or 
claim, with intent to defraud the United States, knowing the same to be false, al- 
tered, forged, or counterfeited ; every such person shall be deemed and adjudged 
guilty of felony,” &c.,—it was sufficient that the indictment charged the act to have 
been done “with intent to defraud the United States,” without also charging that 
it was done feloniously, or with a “felonious intent.” 

Where the act done was the transmission to the Commissioner of Pensions of an 
affidavit which was false in the facts which it professed to narrate, although sworn 
to by a person who really existed, and the person who transmitted it knew that it 
was false, it was an offence within the meaning of the act of Congress. 


Tis case came up from the Circuit Court for the Northern 
District of New York, on a certificate of division in opinion be- 
tween the judges thereof. 

It was an indictment under the act of March 3d, 1823, enti- 
tled ‘An act for the punishment of frauds committed on the 
government of the United States.” (3 Stat. at Large, 771, 772.) 

By the first section it is enacted, — ‘‘ That if any person or 
persons shall falsely make, alter, forge, or counterfeit ; or cause 
or procure to be falsely made, altered, forged, or counterfeited ; 
or willingly aid or assist in the false making, altering, forging, 
or counterfeiting, any deed, power of attorney, order, certificate, 
receipt, or other writing, for the purpose of obtaining or receiv- 
ing, or of enabling any other person or persons, either directly 
or indirectly, to obtain or receive, from the United States, or 
any of their officers or agents, any sum or sums of money; or 
shall utter or publish as true, or cause to be uttered or published 
as true, any such false, forged, altered, or counterfeited deed, 
power of attorney, order, certificate, receipt, or other writing 
as aforesaid, with intent to defraud the United States, knowing 
the same to be false, altered, forged, or counterfeited; or shall 
transmit to, or present at, or cause or procure to be transmitted 
to, or presented at, any office or officer of the government of 
the United States, any deed, power of attorney, order, certifi- 
cate, receipt, or other writing, in support of, or in relation to, 
any account or claim, with intent to defraud the United States, 
knowing the same to be false, altered. forged, or counterfeited ; 
every such person shall be deemed and adjudged guilty of felo- 
ny, and being thereof duly convicted, shall be sentenced to be 
imprisoned and kept at hard labor for a period not less than one 
year, nor more than ten years; or shall be imprisoned not ex- 


ceeding five years, and fined not exceeding one thousand dol- 
lars.” ; 


4 * 
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The first count of the indictment charged that one David 
Goodhard was a claimant for a revolutionary pension, and did 
claim and receive the same; and that ‘ Thomas Staats, Jr.,” 
contriving and intending to injure and defraud the said United 
States of America, and to cause and induce the said United 
States of America to pay unto the said David Goodhard divers 
large sums of money, did cause and procure to be transmitted 
to the Commissioner of Pensions of the said United States of 
America, and to-be presented at the office of the said Commis- 
sioner, a certain writing, purporting to be made, subscribed, 
and sworn to by one Benjamin Chadsey. After setting forth 
the contents of the paper, it proceeded, that the said Staats, 
‘knowing the said affidavit to be false and untrue,” and that 
Benjamin Chadsey did not know what had been stated in the 
paper, ‘did transmit, and did cause and procure to be transmit- 
ted, to the said Commissioner of, Pensions of the said United 
States of America, the said false writing and affidavit, as a true 
writing in support of the aforesaid claim of the said David 
Goodhard, with intent to defraud the United States of 
America.” 

The second count charged, that David Goodhard was a 
claimant for divers sums of money as a pensioner, and that in 
support of the said claim one William Bowsman did subscribe 
and make oath unto a certain affidavit therein mentioned ; 
whereas, in truth, Bowsman did not know what was so set 
forth. ‘And the said Thomas Staats, Jr., well knowing the 
premises, and well knowing that the said affidavit or writing 
was false and untrue,..... did cause and procure to be 
transmitted and presented to the Commissioner of Pensions of 
the said United States of America, the said false and untrue 
affidavit or writing as a true writing, in support of the claim of 
the said David Goodhard, with intent to defraud the said Unit- 
ed States of America.” 

The accused was found guilty. A motion was afterwards 


made to arrest the judgment upon the verdict, when the judges 


were opposed in opinion on the following questions : — 

1. Whether the said indictment is fatally defective, for the 
reason that the acts charged to have been committed by the 
said defendant are not in said indictment charged to have been 
committed feloniously or with a felonious intent ? 

2. Whether the acts charged in the said indictment to have 
been committed by the defendant do constitute an offence 
within the provisions of the first section of the act of Congress, 
approved March 3d, 1823, entitled “ An act for the punishment 
of frauds committed on the government of the United States”? 
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Mr. Johnson (Attorney-General), on the part of the United 
States, contended, — 

1. That, in an indictment for such an offence as is stated in 
the indictment in this case, it is not necessary to charge that 
the acts were done feloniously. United States v Elliott, 3 Ma- 
son, 156; United States v. Gooding, 12 Wheat. 460; United 
States v. Lancaster, 2 McLean, 431. 

2. That the acts charged are an offence within the first sec- 
tion of the act. 


Mr. Justice NELSON delivered the opinion of the Court. 

The prisoner was indicted under the third section of the act 
of Congress, passed 3d March, 1823, entitled “An act for the 
punishment of frauds committed on the government of the 
United States.” 

The section provides, that if any person shall falsely make, 
alter, forge, or counterfeit, &c., any deed, power of attorney, 
order, certificate, receipt, or other writing, for the purpose of 
obtaining or receiving, or of enabling any other person or per- 
sons, either directly or indirectly, to obtain or receive from the 
United States, or any of their officers or agents, any sum or 
sums of money; or shall utter or publish as true, or cause to 
be uttered or published as true, any false, forged, altered or 
counterfeit deed, &c., with intent to defraud the United States, 
knowing the same to be false, forged, or counterfeit; or shall 
transmit to, or present at, or cause or procure to be transmitted 
to or presented at, any office or officer of the government of 
the United States, any deed, power of attorney, order, certifi- 
cate, receipt, or other writing, in support of, or in relation to, 
any account or claim, with intent to defraud the United States, 
knowing the same to be false, altered, forged, or counterfeited ; 
every such person shall be deemed and adjudged guilty of fel- 
ony, &c. 

The indictment contains two counts. The first charges, that 
one David Goodhard was an applicant for a pension under the 
act of Congress entitled, ‘“‘ An act supplementary to the act for 
the relief of certain officers and soldiers of the Revolution,”’ 
passed 7th June, 1832; and that Thomas Staats, Jr., the pris- 
oner, contriving and intending to defraud the United States, 
and to cause and induce the same to pay to the said David 
divers large sums of money, did cause and procure to be trans- 
mitted to the Commissioner of Pensions, and to be presented at 
the office of the said Commissioner, a certain writing purport- 
ing to be made, subscribed, and sworn to, by one Benjamin 
Chadsey, &c., in which said writing, it was alleged and de- 
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clared, (setting out the contents of the affidavit,) the said 
Thomas Staats, Jr., knowing the said affidavit to be false and 
untrue, &c., and did cause and procure to be transmitted to 
the said Commissioner of Pensions the said false writing and 
affidavit, as a true writing, in support of the aforesaid applica- 
tion of the said David, with intent to defraud the United States. 

The second count is substantially like the first, except that 
it avers the false affidavit to have been made by one William 
Bowsman. 

The prisoner, on being arraigned, pleaded not guilty; and, 
on the trial of the issue, was convicted; whereupon his coun- 
sel moved in arrest of judgment; upon whose motion the fol- 
lowing questions arose, upon which the opinions of the judges 
were opposed, and the questions certified to this court : — 

1. Whether the said indictment is defective, for the reason, 
that the acts charged to have been committed by the defend- 
ant are not charged to have been committed feloniously, or 
with a felonious intent; and, 

2. Whether the acts charged in the said indictment to have 
been committed by the defendant do constitute an offence 
within the provisions of the first section of the act of Con- 
gress above recited. 

1. In respect to the first question certified. The general rule 
is, that the charge must be laid in the indictment so as to bring 
the case within the description of the offence as given in the 
statute, alleging distinctly all the essential requisites that con- 
stitute it. Nothing is to be left to implication or intendment. 
Generally speaking, it is sufficient to pursue the words of the 
act; but if, in pursuing them, there should be any ambiguity 
or uncertainty in charging the offence, the pleader should re- 
gard the substance and legal effect of the enactment. And 
when words or terms of art are used in the description, that 
have a technical meaning at common law, these should be 
followed, being the only terms to express in apt and legal 
Janguage the nature and character of the crime. 

In all cases of felonies at common law, and some, also, by 
statute, the felonious intent is deemed an essential ingredient 
in constituting the offence ; and hence the indictment will be 
defective, even after verdict, unless the intent is averred. 
The rule has been adhered to with great strictness; and prop- 
erly so, where this intent is a material element of the crime. 

Sir William Blackstone observes, that the term felony orig- 
inally denoted the penal consequences of the crime, namely, 
the forfeiture of the lands and goods; but that, by long use, it 
came, at last, to signify the actual crime committed. 
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He further remarks, that the idea of felony is so generally 
connected with that of capital punishment, that it is difficult to 
separate them, and that the interpretation of the law conforms 
to that usage; and therefore, if a statute makes any new 
offence felony, the law implies that it shall be punished with 
death, that is, by hanging as well as by forfeiture, unless the 
offender prays the benefit of clergy. (4 Bl. Com. 97, Wend. ed.) 

This view accounts for the necessity of the averment of a 
felonious intent in all indictments for felony at common law; 
and, also, in many cases when made so by statute; because, 
if it is used, in the sense of the law, to denote the actual 
crime itself, the felonious intent becomes an essential in- 
gredient to constitute it. The term signifying the crime com- 
mitted, and not the degree of punishment, the felonious intent 
is of the essence of the offence; as much so as the intent 
to maim, or disfigure, in the case of mayhem, or to defraud, 
in the case of forgery, are essential ingredients in constituting 
these several offences. 

But, in cases where this felonious intent constitutes no part 
of the crime, that being complete, under the statute, without 
it, and depending upon another and different criminal intent, 
the rule can have no application in reason, however it may 
be upon authority. 

The statute upon which the indictment in question is found- 
ed describes the several acts which make up the offence; and 
then declares the person to be guilty of felony, punishable by 
fine and imprisonment. 'The transmission or presentation of 
any deed, or other writing, to any office or officer of the gov- 
ernment, in support of, or in relation to, any account or claim, 
with the intent to defraud the United States, knowing the same 
to be false, are the only essential ingredients. The felonious 
intent is no part of the description; as the offence is complete 
without it. Felony is the conclusion of law from the acts 
done with the intent described ; and makes part of the punish- 
ment; as, in the eye of the common law, the prisoner there- 
by becomes infamous, and disfranchised. These consequences 
may not follow, legally speaking, in a government where the 
common law does not prevail; but the moral degradation at- 
taches to the punishment actually inflicted. 

This question arose in a case before Park, J., on the North- 
ern Circuit, in 1831, on the trial of an indictment for burning 
stacks of grain, which is made felony by the 22 & 23 Car. 
II. The second count charges the prisoner with aiding and 
abetting ; and an objection was taken, that the indictment 
should have averred that he was feloniously present aiding 
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and abetting. Park, J., was inclined to think the objection 
fatal; but allowed the trial to proceed, and the prisoner was 
acquitted on the facts. Canon and another’s Case, 1 Lewin’s 
Northern Circuit, 227. 

It again arose before Lord Lyndhurst, C. B., at the Dur- 
ham Assizes, in 1834, on an indictment under the statute of 
mayhem, 9 Geo. IV., ch. 31, $ 2. An objection was taken 
after conviction, that the indictment did not allege that the 
prisoner upon the prosecution feloniously did make an assault, 
&c.; but it was held that, as the indictment described the 
offence in the words or terms of the statute, it was sufficient. 
(Deacon on Cr. Law, Suppt. 1652, 1681, Rex v. Thomas 
Liddle. ) 

This statute, after describing the acts constituting the of- 
fence, concludes, like the one before us, that every such person 
shall be guilty of felony, and, on conviction, shall suffer death. 
The decision, therefore, bears directly upon the question in 
hand ; and, as the principle seems to have been given up in 
the country from whence it was derived, and, at best, is here 
but the merest technicality, it is difficult to perceive any ground 
for still giving effect to it. It would be otherwise, if the fe- 
lonious intent was descriptive of the offence, and not simply 
of the punishment. 

We shall, therefore, direct that it be certified to the court 
below, that the indictment is not fatally defective, for the rea- 
son the acts charged to have been committed by the defend- 
ant are not charged to have been committed feloniously, or 
with a felonious intent. 

2. With respect to the second question certified. 

The court are of opinion that the offence charged in the 
indictment comes within the statute. 

The only doubt that can be raised is, whether the writing 
transmitted or presented to the commissioner in support of 
the claim for a pension should not, within the meaning of the 
statute, be an instrument forged, or counterfeited, in the tech- 
nical sense of the term; and not one genuine as to the exe- 
cution, but false as it respects the facts embodied in it. 

The instruments referred to in the first part of the section, 
the false making or forging of which, with the intent stated, 
is made an offence, probably are forged instruments in a 
strict technical sense ; and there is force, therefore, in the ar- 
gument, that the subsequent clause, making the transmission 
or presentation of deeds or other writings to an officer of the 
government a similar offence, had reference to the same de- 
scription of instruments. 
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But this is by no means a necessary conclusion upon the 
words of the statute. Indeed, upon this construction, it is not 
easy to see the materiality of the clause; because the uttering 
and publishing of the forged instruments mentioned in the 
first clause, as true, is made an offence, the same as the forg- 
ing; and it is quite clear, that the acts provided against in the 
subsequent clause amount to an uttering and publishing. If 
restrained, therefore, to forged instruments, the clause would 
seem to be unnecessary. 

The deeds and other writings mentioned are not connected 
with those in the preceding paragraph, as would have been 
natural, and almost of course, if intended to describe similar 
instruments. The language is “ any deed, power of attorney,” 
&c.; not, the aforesaid deed, which words must be in effect 
interpolated, upon the construction contended for. 

The clause, therefore, may well be regarded as providing 
for a distinct and independent offence,—one essential to the 
protection of the government against fraudulent claims; and 
which consists in the transmission or presentation of false or 
counterfeit papers to any officers of the government in support 
of an account or claim, with intent to defraud. 

The case is within the mischief intended to be guarded 
against ; and, also, within the words; and we think the con- 
siderations urged, founded upon the form and structure of the 
general provision, though plausible, and calculated to excite 
doubts, not sufficient to take it out of them. 

A genuine instrument containing a false statement of facts, 
used in support of a claim, the party knowing it to be false, 
and using it with the intent to defraud, presents a case not 
distinguishable in principle, or in turpitude, or in its mischiev- 
ous effects, from one in which every part of the instrument 
is fabricated ; and when the one is as fully within the words 
of the statute as the other, we may well suppose that it was 
intended to embrace it. 

We shall direct, therefore, that it be certified to the court 
below, that the acts charged in the said indictment to have 
been committed by the defendant do constitute an offence 
Within the provisions of the act above referred to. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Northern District of New York, and on the points and ques- 
tions on which the judges of the said Circuit Court were op- 
posed in opinion, and which were certified to this court for its 
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opinion, agreeably to the act of Congress in such case made 
and provided, and was argued by counsel. On consideration 
whereof, it is the opinion of this court, — 

Ist. That the indictment is not fatally defective for the 
reason the acts charged to have been committed by the de- 
fendant are not charged to have been committed feloniously, 
or with a felonious intent ; and, 

2d. That the acts charged in the said indictment to have 
been committed by the defendant do constitute an offence 
within the provisions of the first section of the act of Con- 
gress, approved March 3d, 1823, entitled “An act for the 
punishment of frauds committed on the government of the 
United States.” Whereupon it is now here ordered and 
adjudged by this court, that it be so certified to the said 
Circuit Court. 





Francis Surcett, AprpELLANT, v. Peter M. Larice anp Epwarp 
WHITTLESEY. 


Where an “action of jactitation” or “slander of title” was brought in a State court 
of Louisiana and removed into the Circuit Court of the United States by the de- 
fendant, who was a citizen of Mississippi (the persons who brought the action being 
in possession of the land under a legal title), and the defendant pleaded in recon- 
vention, setting up an equitable title, and the court below decreéd against the de- 
fendant, it was proper for him to bring the case to this court by appeal, and not 
by writ of error. ss 

This case distinguished from that of the United States v. King, 3d and 7th Howard, 
773 and 844. 

Before the transfer of Louisiana to the United States, the Spanish government was 
accustomed to grant lands fronting on the Mississippi River, and reserve the lands 
behind those thus granted for the use of the front proprietors, who had always a 
right of preémption to them. 

After the transfer, Congress recognized this right of preémption by several laws. 

In 1832, Congress passed an act (4 Stat. at Large, 534) giving to the proprietors of any 
tracts bordering on a river, creek, bayou, or water-course, the right of preference 
in the purchase of any vacant tract of land adjacent to and back of his own tract, 

~ provided that the right of preemption should not extend so far in depth as to in- 
clude lands fit for cultivation bordering on another river, creek, bayou, or water- 
course, and provided that all notices of claims shall be entered, and the money 

aid thereon, at least three weeks before such period as may be designated by the 
resident of the United States for the public sale of the lands in the township. 

This last proviso cannot be construed to apply to a township where the lands had 
already been exposed to sale by order of the President in 1829. The act having 
been passed in 1832, a compliance with it was impossible, and it must, therefore, 
be construed as applying prospectively to those lands which had not been exposed 
to public sale. 

The first proviso related only to a river, creek, bayou, or water-course which was a 
navigable stream. The bayou in question was not so, as is shown by the evidence 
in the case, and also by the fact that the sections of land, as laid out by the public 
surveyor, cross it. When the surveyor comes to navigable streams, he bounds 
upon the shore, and makes fractional sections. 
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In order to bring land within the exception, it must be fit for cultivation, and also 
border on another river, &c. The two circumstances are coupled together, and 
both must concur, or else the exception does not apply. 


Tuts was an appeal from the Circuit Court of the United 
States for the District of Louisiana. 

It was a possessory action in the sense of the Code of Practice 
of that State, originally commenced by Lapice and Whittlesey, 
in the Ninth District Court of the State of Louisiana, in and for 
the parish of Concordia, against Surgett, who was a citizen and 
resident of the State of Mississippi; and at whose request it was 
removed into the Circuit Court of the United States. 

On the 2lst of November, 1829, Surgett purchased several 
lots, from number 28 to number 35 inclusive, in township 5, 
range 9, east, in the Ouachita district in Louisiana, which lots 
fronted on the Mississippi River. 

On the third Monday of November, 1829, the President of 
the United States issued a proclamation, offering the public 
lands in this township for sale. 

On the 15th of June, 1832, Congress passed an act (4 Stat. 
at Large, 534), entitled ‘‘ An act to authorize the inhabitants 
of the State of Louisiana to enter the back lands.” This act 
provided that every person who, by virtue of any title derived 
from the United States, owns a tract of land bordering on any 
river, creek, bayou, or water-course, in the said territory, and not 
exceeding in depth forty arpens, French measure, shall be en- 
titled to a preference in becoming the purchaser of any vacant 
tract of land adjacent to, and back of, his own tract, not exceed- 
ing forty arpens, French measure, in depth, nor in quantity of 
land that which is contained in his own tract, at the same 
price and on the same terms and conditions as are, or may be, 
provided by law for the other public lands in the said State, 
&c., &c. 1. Provided, however, that the right of preémption 
granted by this section shall not extend so far in depth as to 
include lands fit for cultivation, bordering on another river, creek, 
bayou, or water-course. And every person entitled to the ben- 
efit of this section shall, within three years after the date of 
this act, deliver to the register of the proper land office a no- 
tice, in writing, stating the situation and extent of the tract of 
land he wishes to purchase; and shall also make the payment 
or payments for the saine, at the time and times which are or 
may be prescribed by law, for the disposal of the other public 
lands in the said State, the time of his delivering the notice 
aforesaid being considered as the date of the purchase. 2. Pro- 
vided, also, that all notices of claims shall be entered, and the 
money paid thereon, at least three weeks before such period as 
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may be designated by the President of the United States, for 
the public sale of the lands in the township in which such 
claims may be situated, and all claims not so entered shall be 
liable to be sold as other public lands, &c. And if any such 
person shall fail to deliver such notice within the said period of 
three years, or to make such payment or payments at the time 
above mentioned, his right of preémption shall cease and be- 
come void ; and the land may thereafter be purchased by any 
other person, in the same manner, and on the same terms, as 
are, or may be, provided by law for the sale of other public 
lands in the said State. 

On the 14th of July, 1834, a part of the land lying back of 
the lots owned by Surgett was entered at the land office by 
Whittlesey and one Sparrow, whose interest was afterwards 
purchased by Lapice. 

On the 24th of February, 1835, Congress passed another act 
(4 Stat. at Large, 753), extending the time given by the former 
act to one year from the 15th of June next. 

On the 17th of March, 1836, Whittlesey entered the remain- 
ing portion of the lands back of Surgett’s lots. 

On the 20th of May, 1836, Surgett made application to enter 
the lands in controversy, which had been taken up by Whittle- 
sey and Sparrow, and by Whittlesey. At the same time, he 
made a tender of the purchase-money, which was refused by 
the receiver, in consequence of the following indorsement 
upon the application by the register : — 

‘‘ By reference to the official township map, it will be seen 
that the land called for in the above application is such as is 
exempted from the right of back concession (so called) by the 
first proviso of the act under which the applicant claims, which 
reads, (‘meaning the right to the back land,’) shall not extend 
so far in depth as to include lands fit for cultivation bordering 
on another river, creek, bayou, or water-course. Now, from 
the evidence in this office, the land embraced in the rear of the 
above lots or fractional sections is fronting on another bayou, 
and that the same is fit for cultivation, the fact of a part being 
good land, above or during high-water mark, is on file here- 
with. Under the circumstances of the case, the land called for 
in part has been entered by other persons as public land, sub- 
ject to private entry, and the application is rejected, so far as 
the action of this office can decide, subject to the decision of 
the department.” 

On the 10th of April, 1840, Lapice and Whittlesey filed a 
petition in the Ninth District Court of the State of Louisiana, 
which is known by the laws of that State as an “action of 
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jactitation,” or “slander of title.” ‘The petition ‘shows, that 
one Francis Surgett, residing in Adams county, in the State of 
Mississippi, has heretofore, at various times, and on divers oc- 
casions, slandered the title of your petitioners to the aforesaid 
tracts of land, and still continues to do so, by giving out in 
speeches and otherwise, and public proclaiming, that he the 
said Surgett is the rightful and true owner of said tracts of 
land, and not your petitioners; alleging that the said Whittle- 
sey and Sparrow acquired from the United States no legal and 
valid right thereto, and threatening the said Sparrow and your 
petitioners with a suit to recover the same; that your petition- 
ers and the said Sparrow, while part owners, have frequently 
requested said Surgett to desist from the slandering their said 
title, or to bring suit to establish his own title thereto, if any 
he has; but he has refused, and still refuses, either to desist or 
to bring suit as requested; that said acts of the said Surgett 
have damaged your petitioners five hundred dollars.” 

The petition then prays, ‘“‘ That, after due proceedings had, 
the said Surgett be ordered to set forth his title to the tracts of 
land described in the aforesaid petition, if any he has, and es- 
tablish it contradictorily with your petitioners; that unless he 
produces a good title paramount to your petitioners, that judg- 
ment be rendered in their favor, quieting them in their title and 
possession of said land, and that the said Surgett may be for ever 
enjoined from setting up any claim or pretensions to the same ; 
that your petitioners recover five hundred dollars damages 
against the said Surgett, and the costs of suit to be taxed, and 
for general relief in the premises, &c.” 

On the 10th of June, 1841, Surgett, being a citizen and res- 
ident of Mississippi, removed the cause to the Circuit Court of 
the United States for the District of Louisiana. 

On the 3d of December, 1841, Surgett filed his answer, in 
which he denied altogether that the petitioners had any title to 
the lands, but claimed that the title was in himself. The an- 
swer then proceeds thus : — “‘ Respondent pleads in reconven- 
tion that he himself is the true and lawful owner of so much of 
the said lands claimed by the plaintiffs, as are embraced in the 
aforesaid back concessions claimed by him, and prays that he 
may be decreed to be the legal owner thereof; that the certifi- 
cates granted by the commissioners of the land office to Spar- 
row and Whittlesey, or either of them, may be avoided and 
annulled ; and that, if patents have already issued in their favor 
for said lands, the plaintiffs may be decreed to convey all their 
right, title, and interest, by virtue of said patents, to your re- 
spondent ; that he may be quieted in his title and possession 
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may be designated by the President of the United States, for 
the public sale of the lands in the township in which such 
claims may be situated, and all claims not so entered shall be 
liable to be sold as other public lands, &c. And if any such 
person shall fail to deliver such notice within the said period of 
three years, or to make such payment or payments at the time 
above mentioned, his right of preémption shall cease and be- 
come void; and the land may thereafter be purchased by any 
other person, in the same manner, and on the same terms, as 
are, or may be, provided by law for the sale of other public 
lands in the said State. 

On the 14th of July, 1834, a part of the land lying back of 
the lots owned by Surgett was entered at the land office by 
Whittlesey and one Sparrow, whose interest was afterwards 
purchased by Lapice. 

On the 24th of February, 1835, Congress passed another act 
(4 Stat. at Large, 753), extending the time given by the former 
act to one year from the 15th of June next. 

On the 17th of March, 1836, Whittlesey entered the remain- 
ing portion of the lands back of Surgett’s lots. 

On the 20th of May, 1836, Surgett made application to enter 
the lands in controversy, which had been taken up by Whittle- 
sey and Sparrow, and by Whittlesey. At the same time, he 
made a tender of the purchase-money, which was refused by 
the receiver, in consequence of the following indorsement 
upon the application by the register : — 

“‘ By reference to the official township map, it will be seen 
that the land called for in the above application is such as is 
exempted from the right of back concession (so called) by the 
first proviso of the act under which the applicant claims, which 
reads, (‘meaning the right to the back land,’) shall not extend 
so far in depth as to include lands fit for cultivation bordering 
on another river, creek, bayou, or water-course. Now, from 
the evidence in this office, the land embraced in the rear of the 
above lots or fractional sections is fronting on another bayou, 
and that the same is fit for cultivation, the fact of a part being 
good land, above or during high-water mark, is on file here- 
with. Under the circumstances of the case, the land called for 
in part has been entered by other persons as public land, sub- 
ject to private entry, and the application is rejected, so far as 
the action of this office can decide, subject to the decision of 
the department.” 

On the 10th of April, 1840, Lapice and Whittlesey filed a 
petition in the Ninth District Court of the State of Louisiana, 
which is known by the laws of that State as an “action of 
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jactitation,” or “slander of title.” The petition ‘“ shows, that 
one Francis Surgett, residing in Adams county, in the State of 
Mississippi, has heretofore, at various times, and on divers oc- 
casions, slandered the title of your petitioners to the aforesaid 
tracts of land, and still continues to do so, by giving out in 
speeches and otherwise, and public proclaiming, that he the 
said Surgett is the rightful and true owner of said tracts of 
land, and not your petitioners; alleging that the said Whittle- 
sey and Sparrow acquired from the United States no legal and 
valid right thereto, and threatening the said Sparrow and your 
petitioners with a suit to recover the same; that your petition- 
ers and the said Sparrow, while part owners, have frequently 
requested said Surgett to desist from the slandering their said 
title, or to bring suit to establish his own title thereto, if any 
he has; but he has refused, and still refuses, either to desist or 
to bring suit as requested; that said acts of the said Surgett 
have damaged your petitioners five hundred dollars.” 

The petition then prays, ‘“ That, after due proceedings had, 
the said Surgett be ordered to set forth his title to the tracts of 
land described in the aforesaid petition, if any he has, and es- 
tablish it contradictorily with your petitioners; that unless he 
produces a good title paramount to your petitioners, that judg- 
ment be rendered in their favor, quieting them in their title and 
possession of said land, and that the said Surgett may be for ever 
enjoined from setting up any claim or pretensions to the same ; 
that your petitioners recover five hundred dollars damages 
against the said Surgett, and the costs of suit to be taxed, and 
for general relief in the premises, &c.” 

On the 10th of June, 1841, Surgett, being a citizen and res- 
ident of Mississippi, removed the cause to the Circuit Court of 
the United States for the District of Louisiana. 

On the 3d of December, 1841, Surgett filed his answer, in 
which he denied altogether that the petitioners had any title to 
the lands, but claimed that the title was in himself. The an- 
swer then proceeds thus : — “ Respondent pleads in reconven- 
tion that he himself is the true and lawful owner of so much of 
the said lands claimed by the plaintiffs, as are embraced in the 
aforesaid back concessions claimed by him, and prays that he 
may be decreed to be the legal owner thereof; that the certifi- 
cates granted by the commissioners of the land office to Spar- 
row and Whittlesey, or either of them, may be avoided and 
annulled ; and that, if patents have already issued in their favor 
for said lands, the plaintiffs may be decreed to convey all their 
right, title, and interest, by virtue of said patents, to your re- 
spondent ; that he may be quieted in his title and possession 
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thereof, and may recover judgment against said plaintiffs for 
the sum of one thousand dollars damages, sustained by him in 
consequence of their illegal pretensions, and for general relief 
in the premises.”’ 

Under commissions to take testimony, thirteen witnesses 
were examined, as to the nature and character of the bayou 
called Mill Bayou, in the rear of Surgett’s lots. It is impossi- 
ble to insert all this evidence. 

On the 7th of April, 1845, the Circuit Court passed the fol- 
lowing decree : — 

“The court, having duly considered the law and the evidence 
in this case, doth now order, adjudge, and decree, that the 
plaintiffs Lapice and Whittlesey be quieted in their title to, and 
possession of, the land set forth and described in their petition, 
and that the defendant, Francis Surgett, be for ever enjoined 
from setting up any claims or pretensions to the same. It is 
further ordered, adjudged, and decreed, that the said defendant 
do pay the costs of this suit.” 

From this decree Surgett appealed to this court. 


The case was argued by Mr. Lawrence and Mr. Jones, for 
the appellant, and Mr. Brown and Mr. Johnson (Attorney- 
General), for the appellee. 

The points raised by the counsel for the respective parties 
were the following : — 


For the appellant. 

1. As_to jurisdiction. 

A motion has been made to dismiss this case for want of ju- 
risdiction, because (it being an action at law, and not a suit or 
proceeding in equity) it should have been brought here by 
writ of error and not by appeal. 

This was a petitory action originally commenced by the ap- 
pellees in the State court of Louisiana, in the manner author- 
ized by the laws of that State, and removed at the instance of 
the appellant into the Circuit Court of the United States. It is 
known in the Louisiana Code as an “ action of jactitation,” or 
“slander of title,’ and may be brought by any one having a 
colorable title to, or possession of, land or other property, 
against any person claiming title to the same, to compel the 
latter to establish his title, or else to punish him for the slan- 
der. If the fact of claiming title is denied, and no title is 
asserted, the trial is upon that issue alone, and would undoubt- 
edly be a trial at law. But if the fact of the supposed slander 
is admitted, and the defendant sets forth his title, the original 
action is at an end; the answer becomes the ground of anoth- 
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er suit; the former defendant becomes the actor, the plaintiff, 
and the trial becomes one as to the respective titles of the par- 
ties to the thing in controversy. And it makes no difference, 
according to the Louisiana practice, whether the defendant in 
the suit for slander commences a new suit by petition founded 
on his title, or whether he does it by his answer in the same 
suit. In either case, it is in substance a new suit and another 
trial. Livingston v. Hermann, 9 Martin, 656, 700, 722; Hewit 
v. Seaton et al., 14 Louis. 160; Millaudon et al. v. McDon- 
ough, 18 Louis. 106; Proctor v. Richardson et al., 11 Louis. 
188. 

When, however, the answer is made the groundwork of a 
new suit in the Circuit Court of the United States, where the 
distinction between suits at law and suits in equity is establish- 
ed, the character of the suit will be determined by the subject- 
matter and the general character of the proceedings. If the 
controversy is one appropriate exclusively to equity jurisdic- 
tion, and if the proceedings partake mostly of the character of 
equity proceedings, the suit is one in equity, so far at least as 
to entitle it to be brought up to this court by appeal rather than 
by writ of error. McCollum v. Eager, 2 How. 61; Parish v. 
Ellis, 16 Pet. 454; Parsons v. Bedford et al., 3 Pet. 447. 

The equity jurisdiction of the courts of the United States is 
the same in one State as in another, and wholly independent of 
the local law of every State, without distinction. 

Accordingly, the extension of a common law remedy to an 
equitable right, by the local law of any State, does not take 
away the equitable remedy proper to the courts of the United 
States. 1 Story’s Equity, $$ 57, 58; 3 Story on the Consti- 
tution, 506, 507, 644, 645, and cases there cited. 

The remedies in the courts of the United States must be at 
common law or in equity, not according to the practice of the 
State courts, but according to principles of common law or 
equity, as distinguished and defined in that country from which 
we derive our knowledge of those principles. Robinson v. 
Campbell, 3 Wheat. 222. 

Being a case which, upon general principles, is a peculium 
of equity, its jurisdiction in the Circuit Courts of the United 
States was not taken away by a law of Massachusetts giving 
the common law courts jurisdiction of the same matter. Unit- 
ed States v. Howland, 4 Wheat. 115. 

By parity of reason, in Pennsylvania the legal remedy by 
ejectment, although extended by State law and practice to 
equitable titles, cannot be sustained on such title in the Circuit 


Court of the United States in that State; but the plaintiff 
5 * 
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must still show a paramount legal title. Swayze v. Burke, 12 
Pet. 23. See Vatier v. Hinde, 7 Pet. 274; Golden v. Prince, 
3 Wash. C. C. 313; Pratt v. Northam, 5 Mason, C. C. 95. 

All these principles have been extended and applied in their 
utmost latitude, and with additional illustrations, to Louisiana. 
See Livingston v. Story, 9 Pet. 655; 8. C., 13 Pet. 368; Ex 
parte Poultney, 12 Pet. 474; Ex parte Myra Clarke Whitney, 
13 Pet. 404. 

And see all these reviewed, and the doctrine reasserted, in 
Gaines et ux. v. Relf et al., 15 Pet. 9; Gordon v. Hobart, 2 
Sumner, C. C. 401. 

Lastly, this court has decided, in effect, that the United 
States, in conferring chancery jurisdiction on the courts in 
Louisiana, have imposed no foreign law on the State, nor in- 
troduced any foreign or new principle of jurisprudence. The 
whole innovation went no further, in that State, than a mere 
change in the mode of obtaining a judicial end, for which the 
local law is there supposed to afford an adequate remedy in 
another form. Gaines et ux. v. Relf, Chew, et al., 2 How. 
650. 

Although in Louisiana, as in many other of the United 
States, there are no distinct forums of law and equity, yet an 
equity jurisprudence (not materially distinguishable, either in 
its principles, in its practical ends, or in the means of accom- 
plishing its ends, from that which other States have borrowed 
from the equity system of England) is incorporated with the 
general jurisprudence of the State, and is administered by the 
same courts and the same remedies. 

Those remedies, in their practical forms, in their processes, 
and in their reach and effect, (though not precisely conformed 
in all respects to the rules of equity practice prescribed to the 
courts of the United States,) are fashioned after the same 
model as those of the equity side of the English Chancery 
styled the Forum Romanum; and are quite appropriate to all 
the most comprehensive heads of equity cognizable in the 
courts of the United States. Civil Code of Louisiana, Art. 21, 
1958 to 1962, recognitions of equity eo nomine. 

Actions whereby contracts, &c., may be set aside by the 
active interference of the court, (over and above the universal 
right of defence on equitable grounds, ) as effectually and exten- 
sively as by any form of procedure in any court of equity. 

C. Code, Art. 1854 to 1874, 2567 to 2578, 2634 to 2636, 
Lesion; 2496 to 2518, Redhibition; 1841 to 1843, Nullity 
resulting from Fraud ; 1876, Contracts vitiated by Fraud, &c., 
may be avoided either by exceptions or actions. 
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Code cf Practice, Louisiana, sections treating of Petition and 
Citation, Art. 170 to 207; of Conservatory Acts, 208, 209; of 
Sequestration, 269 to 283; of Injunction, 296 to 309; of Ap- 
pearance and Answer, 316 to 329; of Exceptions, 330 to 346; 
of Interrogatories, 347 to 356; of Incidental Demands, 362 to 
364 ; of Intervention, 389 to 394; of Parties to Suits, 101; of 
Amendments, 419 to 440; of Trial which is regularly on hear- 
ing before the court and only allowed by jury sub modo, 476 
to 492 and 493 et seq. 

Ist. The subject-matter of this suit was one of exclusive 
equity jurisdiction. Surgett had an equitable title to the land 
in controversy, his opponents had a colorable legal title and 
possession. In no State, (except Pennsylvania,) where law 
and equity jurisdictions are distinct, could he stand for one mo- 
ment in acourt of law. His equitable title could be asserted 
only in a court of equity against the legal title of his adversaries. 

2d. The forms of proceeding were more nearly allied to pro- 
ceedings in chancery than to proceedings at common law. 
They commence by petition, in which the ground of complaint 
and relief sought are set forth. . The defendant is ruled to an- 
swer. The answer admits, denies, or avoids the facts in the 
petition, or sets forth new matter upon which the defendant 
may recover if sustained. Interrogatories are filed. The case 
is heard by the court on the facts and the law, and ends by a 
decree. See Justice McLean’s opinion in Parsons v. Bedford, 3 
Pet. 450. 

Now it is not incumbent on us, who appeal from these pro- 
ceedings, to show that they are perfectly regular chancery pro- 
céedings in all their parts. On the contrary, we contend that 
they are not so, and that, on the principles adopted by this 
court in Livingston v. Story, 9 Pet. 632, the decree should be 
reversed. All that it is incumbent on us to show is, that, 
whatever these proceedings may be denominated in the Louis- 
iana State practice, and however generally they may be used, 
they partake sufficiently of the character of chancery proceed- 
ings to render an appeal rather than a writ of error proper, the 
subject-matter being one of equity jurisdiction. 

2. As to the merits. 

On the 21st of November, 1829, Francis Surgett purchased 
lots 28 to 35 inclusive, in township 5, range 9 east, in the 
Ouachita district, Louisiana; said lots fronting on the Missis- 
sippi River. 

On the 15th of June, 1832, Congress passed an act (4 Stat. 
at Large, 534), giving to the proprietors of any tracts “ border- 
ing on any river, creek, bayou, or water-course” in the terri- 
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tory, the right of preference in the purchase of any vacant 
tract of land adjacent to and back of his own tract, not exceed- 
ing forty arpens, French measure, nor in quantity of land that 
contained in his own tract: “ Provided, that the right of pre- 
emption granted by this section shall not extend so far in depth 
as to include lands fit for cultivation, bordering on another riv- 
er, creek, bayou, or water-course.” ‘T'he act required that, to 
entitle a person to its benefits, he should, within three years 
from the passage thereof, make application to the register and 
receiver, and make payment for the land. It also required, that 
when any public offering of the township for sale should be 
made under proclamation of the President, the preémptioner 
should, at least three weeks prior thereto, give notice of his claim. 

On the 24th of February, 1835, (4 Stat. at Large, 753, ) Con- 
gress passed an act, extending the time given by the act just 
cited to the 15th of June, 1836. 

Before the expiration of the last-mentioned act, to wit, on the 
20th of May, 1836, Mr. Surgett made application to enter the 
lands now in controversy, lying immediately back of his river 
lots, at the same time making tender of payment therefor ; 
which application and tender were refused, on the ground that 
the land sought to be entered bordered on a bayou, and was fit 
for cultivation, was consequently subject to private entry, and 
had actually been entered by others. By reference to the re- 
ceiver’s receipts, it will be seen that a portion of this land had 
been entered on the 14th of July, 1834, by Edward Sparrow 
and Edward Whittlesey, jointly, and the remainder by Edward 
Whittlesey on the 17th of March, 1836. It also appears from the 
petition, that P. M. Lapice, one of the appellees, had purchased 
the interest of Sparrow in the land. 

From this state of facts the question arises, whether the lands 
so entered by Sparrow and Whittlesey were subject to private 
entry, by reason of their being fit for cultivation and bordering 
on a “bayou,” or whether, on the contrary, Mr. Surgett had 
not a full right of preemption to these lands, and his applica- 
tion ought not to have been received. 

For the appellant it will be maintained, that the decree below 
was erroneous, for the following reasons : — 

1. Because the evidence contained in the record does not 
show that the land in controversy bordered on any “river, 
creek, bayou, or water-course,” within the meaning of the act 
of Congress, dated 15th June, 1832. 

It is especially to be remarked, that most of the witnesses 
who describe this ‘‘ bayou ” as of any considerable length, depth, 
or width, speak of it from a single visit in the spring of the 
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year 1828, during a freshet, and give both its width and depth 
as measured from the embankments that inclose it. 

It is variously described as from 1 to 2} miles long, 30 to 80 
feet wide, and from 7 to 17 feet deep from the embankments. 
There is not a particle of evidence that it is navigable, or a 
perennial stream. On the contrary, the evidence shows that 
for the greater part of the year it is dry; that it is at no time 
a running stream, except from overflows of the Mississippi, or 
heavy rains. 

This was not a “ bayou” within the meaning of thelaw. In 
the Roman civil law, it is laid down, that, to constitute a river 
or running stream, as contradistinguished from torrents and 
temporary water-courses, the flow of water must be perpetual ; 
though, if a stream which usually runs throughout the year 
should happen to be dried up during summer, it would not cease 
to be perennial, any more than a stream which usually flows 
only during winter would be perennial because of an extraor- 
dinary flow during summer. (Digest, lib. 43, tit. 12.) 

Again, the act of Congress speaks of a tract of land “ border- 
ing” on ariver, &c. It is contended that a fair construction of 
this law does not apply it to any small and insignificant stream 
which may pass through a tract of land, making no difference 
either in the figure of the tract or the computation of its area ; 
but that “bordering ’’ on a stream has reference to a stream 
which makes one of the “confines,” outer edges, or exterior 
limits, of the tract. A “tract of land,” as that expression is 
used in acts of Congress in relation to public lands, means some 
legal subdivision, bounded by lines run in the mode prescribed 
for public surveys. So the word “lands,” as used in this act 
of 1832, must mean some legal subdivisions known to the law. 
If, then, a stream of water should run through ‘such “ tract of 
land” or “lands” without constituting a “border” or limit to 
the same, it would not be within the act in question. The law 
of Congress obviously had reference to such bodies of water as 
controlled the shape of the tract. 

Again, the history of this anomalous mode of surveying au- 
thorized by the act of 15th June, 1832, its object, and the geo- 
graphical peculiarities of the State of Louisiana, all show that 
the purpose of the act was to deal with something of more im- 
portance than mere swamps or drains. 

2 White’s Recopilacion, 228, 235, 240, 276, 277, State 
papers, Public Lands, vol. 3, p. 557. Ib. 2, paragraph 2, col. 
paper 380, memorial of Louisiana. 

2. If there were proof in the record derived from the examina- 
tion of witnesses, it would not be admissible for the purpose of 
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showing that Surgett had not the right to take these tracts as 
back preémptions, in view of the fact that the Surveyor-Gen- 
eral (to whose discretion it was committed) had laid them out 
in square sections, had not noted on the official plat the exist- 
ence of any such body of water as is within the meaning of the 
law, as he was required to do if any such existed, but had 
merely indicated by a line the existence of some nameless and 
insignificant swamp or slough. Act March 3d, 1811, sec. 2 
(2 Statutes at Large, 662). 

3. Supposing the swamp or slough described in the evidence, 
and delineated on the plat, to be a “bayou” within the mean- 
ing of the act of Congress, still the decree of the Circuit Court 
was wrong, because some of the tracts in controversy (lots No. 
1 and 2 of sec. 61) did not border on this “ bayou,” taking them 
even to be entire tracts as they were surveyed and patented. 
(See plat A.) 

But we are not bound to treat them as entire tracts, as they 
have been surveyed and patented, because the law of the 15th 
June, 1832, (4 Stat. at Large, 534,) itself makes provision for 
a resurvey of the back lands, in order to enable the front pro- 
prietors to avail themselves of the privilege of preémption. 
Now if these back lands were resurveyed, and the front lots 
extended back in the manner exhibited in plat B, not one of 
them (except lot 28) could be said to include lands bordering 
on this “‘ bayou,” or through which this bayou runs, unless the 
bare touching at a single point would exclude the land back of 
lot 29. As to all the rest, they would be entirely clear of this 
“bayou.” 

4. The title which the appellees set up is not good, inas- 
much as the original patents to Whittlesey and Sparrow do not 
cover the land in controversy, there being no such sections, un- 
der the laws of the United States, as sections numbered 58, 
59, 60, and 61. 

The first law, and that which laid the foundation of the land 
system, was the ordinance of 20th May, 1785. 1 Birchard’s 
Compilation, Land Laws, Opinions, &c., p. 11. 

This ordinance pointed out the mode in which the townships 
should be surveyed, each six miles square ; that the plats should 
be marked by subdivisions of one mile square, containing 640 
acres, the lines thereof to be parallel to the external lines 
of the township, and numbered from 1 to 36, beginning each 
succeeding range of the lots with the number next to that 
with which the preceding one concluded; and where a frac- 
tional township should be surveyed, the lots protracted thereon 
should bear the same numbers as if the township had been en- 
tire. 
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The 2d section of the act of 18th May, 1796, (1 Stat. at Large, 
467, 468,) prescribes the precise manner in which the sec- 
tions in townships shall be numbered, beginning with the num- 
ber one in the northeast section, and proceeding east and west, 
alternately, through the townships, with progressive numbers, 
till the thirty-sixth be completed. 

The 10th section of the act of 3d March, 1803, (2 Stat. at 
Large, 233,) made it the duty of the surveyor, appointed to sur- 
vey the lands south of Tennessee, to cause the same to be sur- 
veyed, as far as was practicable, into townships, and subdivided 
in the manner authorized and directed in relation to lands lying 
northwest of the River Ohio. 

The 7th section of the act of 2d March, 1805, (2 Stat. at 
Large, 329,) extends the powers of the surveyor of lands south 
of Tennessee over the Territory of Orleans, and directs him to 
survey and divide the lands thereof in the same manner, (as 
near as the nature of the country will admit,) as the lands 
northwest of the River Ohio. 

Thus far the mode of surveying and numbering was uniform 
and precisely marked out. The section at the northeast cor- 
ner of every township was to be numbered one, and all the 
other sections were to be numbered in regular progression from 
right to left, and left to right, alternately, to the thirty-sixth, 
which would always and of necessity be the southeast section 
of the township. 

The 2d section of the act of 3d March, 1811, (2 Stat. at 
Large, 662,) authorized a different mode of surveying those 
lands which lay on rivers, creeks, &c., but did not authorize 
any change in the other portions of the townships, and such 
has been the construction of the land office. See 2 Birchard’s 
Comp. 495; Brown’s Lessee v. Clements, 3 How. 650; Jour- 
dan et al. v. Barrett et al., 4 How. 169. 

5. As to the objection made by the judge of the Circuit 
Court, namely, that the act of 1832 was not applicable to lands 
which had at that time been already offered for sale, it is sub- 
mitted, — 

Ist. That the enacting portion of the law is of the most gen- 
eral and comprehensive character. 

2d. That the proviso, requiring a notice of claim to be filed 
three weeks before offering of the land at public sale, was not 
intended as an exclusion of lands which had been already of- 
fered from the operation of the law, but simply as a facility for 
ascertaining before any public sale what lands were claimed as 
back preé€mptions, and what were not, so that it could be 
known beforehand what lands were legally subject to sale and 
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what were not. This reason not applying to lands already of- 
fered at the date of the act, the proviso requiring three weeks 
notice did not apply tothem. All the preémption laws con- 
tain a similar proviso. Such was the construction of the land 
office. 2 Birchard’s Compilation, 573. 

The enacting clause applied to all public unappropriated 
land. The proviso in question was applicable only to such 
lands as had not been offered. 

If this be so, then Mr. Surgett had a right, under the act of 
16th June, 1832, at any time prior to the 16th of June, 1835, to 
file his application to enter the land in controversy. 

This right having been extended to the 16th of June, 1836, 
by the act of 24th February, 1835, (4 Stat. at Large, 753,) 
Mr. Surgett, having made his application on the 20th of May 
1836, was consequently within the time prescribed by law, and 
his application ought to have been admitted. 


Points on the part of the appellees. 

1. That this cause involves legal rights, for which a plain 
and adequate remedy is provided by the ordinary process of the 
common law. 

2. That the character of this action, which is essentially an 
action at law, is not, and could not be, changed by the laws of 
Louisiana into a proceeding in equity, in the United States 
Circuit Court in Louisiana, or in this court. 

3. That this cause was tried in the Circuit Court as a court 
of law, and not according to the forms of a court of equity. 

4. And as a consequence of the above propositions, the ap- 
pellees will contend, that, this being a cause at common law, 
should have been brought up to this court by writ of error, and 
not by appeal, and that this appeal should be dismissed. 

5. At the trial below, and after it had commenced, the appel- 
lant applied for a continuance of the cause, which was refused 
by the court. To this refusal the appellant excepted. The 
appellees will contend thai the court decided correctly in refus- 
ing the continuance, and that such a refusal is not a ground for 
an exception or appeal. 

6. The appellees will contend that the diagram marked B, 
offered in evidence by the appellant, and mentioned in the sec- 
ond bill of exceptions, was rightly rejected by the court. 

7. That there is no error in the opinion of the court in the 
third bill of exceptions. 

8. That the only questions open on this appeal are those 
raised by the bills of exception. 

9. That the appellant, not having shown that he had any 
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title to the sections 28, 29, 30, 31, 32, and 33, at the time (to 
wit, the 26th of May, 1836) when he claimed to purchase the 
property in dispute from the register of the land office, as back 
concessions to said sections, and not having shown that he ac- 
quired any title to said sections until the 15th of June, 1837, 
his application was rightly rejected by the register of the land 
ollice. 

10. That the application of the appellant to purchase the 
back concessions, being indefinite, and not showing the extent 
of the land which he claimed to purchase, was not such as is 
required by law, and was rightly rejected by the register. 

11. That the right to purchase back concessions is confined 
to owners of front tracts which do not exceed forty arpens, 
French measure, in depth, and the appellant, not having shown 
what is the depth of his front tract, has not established his 
right to any back concessjons. 

12. That the register of the land office, having decided 
against the claim of the appellant, his decision is conclusive, so 
far, at least, as this case is concerned, or, if not conclusive, is 
correct. ; 

14. That the appellant did not, at the time of his applica- 
tion, make payment or a legal tender for the back concessions 
claimed by him. 

14. That the land in controversy is fit for cultivation, and 
borders on the Mill Bayou, which is sufficiently large and deep 
to drain the adjoining country, and render it fit for cultivation, 
and that said land therefore cannot be claimed as a back con- 
cession. 

15. That the land in controversy was offered at public sale, 
in pursuance of a proclamation of the President, on the third 
Monday of November, 1829, and was therefore not liable to be 
claimed as a back concession. 

Additional point of the appellees : — 

16. A part of the land in question, was purchased by the ap- 
pellees, or those under whom they claim, on the 14th of July, 
1834. They will therefore contend, that they had obtained a 
vested title thereto at the time of the passage of the act of 24th 
February, 1835, ch. 24, (4 Stat. at Large, 753,) which could 
not be divested by the application of the appellant made on the 
20th of May, 1836. 

See Thompson v. Schlatter, 13 La. R. 119, and Act of 15th 
June, 1832, ch. 140 (4 Stat. at Large, 534); 2 Birchard’s 
Land Laws, 727. 

The appellees will cite the following authorities in support 
of the first fifteen points made by them: — 

VOL. VIII. 
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On the Ist point. 1 Starkie on Slander (2d Am. ed.), mar- 
ginal pages 2 and 191. 

On the 2d point. Livingston v. Herman, 9 Martin, (La.) 
713 ; 2 Cond. R. 40; Thompson v. Schlatter, 13 La. R.119; Mc- 
Donogh v. Millaudon, 3 How. 693; U.S. v. King, 3 How. 773; 
Code of Practice of La., p. 8, art. 30, p. 90, art. 374, p. 10, art. 
Al and 43, p. 12, art. 44; Vidal »v. Duplantier, 7 La. R. 45 (8 
N. 8. 105); Poultney v. Cecil, 8 La. R. 422; 7 How. 846 ; Con- 
stitution of U. S., art. 3, sec. 2, and art. 7 of Amendments ; Act 
of Congress of 24th Sept., 1789, ch. 20, sec. 16 (1 Stat. at Large, 
82); Act of 26th May, 1524, ch. 181, sec. 1 (4 Stat. at Large, 
62); Parsons v. Bedford, 3 Pet. 433, 446; Livingston v. Sto- 
ry, 9 Pet. 632; Minor v. Tillotson, 2 How. 392; Phillips ». 
Preston, 5 How. 278, 289. 

On the 3d point. Act of 24th Sept., 1789, ch. 20, sec. 12 
(1 Stat.at Large, 79); Stat. of 13 Ed. L,ch. 31; 1 Saund. Pl. 
and Ev. 317 and 318; Mayhew v. Soper, 10 Gill & Johns. 366 ; 
Phillips v. Preston, 5 How. 278, 289. 

On the 4th point. Act of 24th Sept., 1789, ch. 20, sec. 22 
(1 Stat. at Large, 84); Act of 3d March, 1803, ch. 93, sec. 2 (2 
Stat. at Large, 244); San Pedro, 2 Wheat. 132; Ward v. Greg- 
ory, 7 Pet. 633; Parish v. Ellis, 16 Pet. 451. 

On the 5th point. Sims v. Hundley, 6 How. 1; 2 Chit. 
Gen. Pr. 572; Mellish v. Richardson, 9 Bing. 126 (23 E. C. L. 
R. 276). 

On the 6th point. Act of 18th May, 1796, ch. 29, sec. 2 (1 
Stat. at Large, 464); Act of 3d March, 1803, ch. 40, sec. 10 (2 
Stat. at Large, 244); Act of 3d March, 1831, ch. 116, sec. 5 (4 
Stat. at Large, 493); 1 Greenleaf’s Ev., 2d ed., $$ 501, 502. 

On the 7th point. The acts cited under the 6th point, and 
1 Greenleaf’s Ev., $$ 440, 441. 

On the 8th point. 38th Rule of Court ; Armstrong v. Toler, 
11 Wheat. 277 ; Pennock v. Dialogue, 2 Pet. 15; Carver v. As- 
tor, 4 Pet. 1; Ex parte Martha Bradstreet, 4 Pet. 102; Mag- 
niac v. Thompson, 7 Pet. 348; Gregg v. Lessee of Sayre and 
wife, 8 Pet. 244; Act of 24th April, 1820, sec. 2; Act of 10th 
May, 1800, sec. 7. 

On the 9th, 10th, and 11th points. Act of 15th June, 1832, 
ch. 140 (4 Stat. at Large, 534). 

On the 10th point, also, 9 La. R. 57. 

On the 12th point. Act of 15th June, 1832, ch. 140 (4 Stat. 
at Large, 534), and act of 24th Feb., 1835, ch. 24 (4 Stat. 
at Large, 753). The appellants will also rely on the decis- 
ion of the Secretary of the Treasury affirming the decision of 
the register of the land office in this case, and will cite the de- 
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cision of the Secretary of the Treasury on the 18th of March, 
1839, in the case of Robert Ford and others. Bagnell v. Bro- 
derick, 13 Pet. 450. 

On the 13th point. Act of 15th June, 1832, ch. 140 (4 Stat. 
at Large, 534). 

On the 14th point. Act of 3d March, 1811, ch. 46, sec. 5 
and 10 (2 Stat. at Large, 663, 665); Act of 15th June, 1832, 
ch. 140 (4 Stat. at Large, 534); Act of 24th April, 1820, ch. 
51, sec. 3 (3 Stat. at Large, 566). 

On the 15th point. The same acts referred to in the pre- 
ceding point, and Thompson v. Schlatter, 13 La. R. 119. 

17th. The appellees will also contend that the petitory 
action instituted by the appellant in this case cannot be main- 
tained on the equitable title set up by him. United States v. 
King, 7 How. 846; S. C., 3 How. 773. 


Authorities cited by the counsel for the appellants, in reply. 

The following acts of Congress were cited in reply to the 
twelfth point in the brief of the appellees, to show that, in 
those preémption laws where the decision of the register and 
receiver has been treated as conclusive, the power of decision 
has been expressly given to the registers and receivers to de- 
termine the fact of occupancy and cultivation, without any 
appeal from their decision. 

Act of 3lst March, 1808, sec. 2 (2 Stat. at Large, 480). 
Act. of 29th May, 1830, (4 Stat. at Large, 420,) upon which 
the language of the court in Wilcox v. Jackson, 13 Pet. 498, 
was founded. Act of 22d June, 1838, (5 Stat. at Large, 251,) 
which was a continuation of the last-cited act. Act of 19th 
June, 1834 (4 Stat. at Large, 678); also a continuation of the 
act of 1830. Act of 4th Sept., 1841, sec. 11 (5 Stat. at Large, 
456). 

In the laws granting back preémptions in Louisiana, there is 
no power of determination given to the register and receiver. 

The Circular issued from the Treasury Department, June 
19th, 1801, (2 Birchard’s Compilation, 226,) will be cited to 
show that the abstract on page 53 and the extract from the 
Sales-book, page 54, of the record, were required by the in- 
structions from the General Land Office, and properly offered 
in evidence. 

Also, Commissioner’s Instructions to Register, New Orleans, 
&c., 2 Birchard’s Comp., 374. Mr. Haywood to Registers and 
Receivers, 2 ib. 465. Circular to Registers and Receivers, June 
15, 1821 (2 ib. 314). And especially the Circular of 7th June, 
1820, under the cash system. (Certified copy from General 
Land Office. ) 








64 SUPREME COURT. 





Surgett v. Lapice et al. 





The letter of Land Commissioner to Registers and Receiv- 
ers in Louisiana, in relation to the Act of 15th June, 1832, 
will be referred to. 2 Birchard’s Comp., 573. 

Reference is also made to the last paragraph of the Circular 
of 5th September, 1821, (2 Birchard’s Comp., p. 356,) to 
show that the certificates of the register and the receiver’s re- 
ceipts were to bear the same numbers, and were to be issued 
in all instances in regular numerical order. 





Mr. Justice CATRON delivered the opinion of the court. 

1. On the facts appearing in the record, a motion was made 
to dismiss the suit for want of jurisdiction, because it was 
brought here by appeal, which brings before the revising court 
all the evidence; whereas, had a writ of error been brought, 
such parts of the evidence only could have been considered as 
were presented by bills of exception. This motion has been 
held up for a length of time, and is now considered with the 
merits, and the inquiry standing in advance of the merits is, 
whether the appeal shall be dismissed. The suit was com- 
menced in a State District Court according to a prescribed 
form of practice in Louisiana, and removed by the defend- 
ant from the State court to the Circuit Court of the United 
States, where the same mode of pleading and practice was 
necessarily pursued that would have been, had the cause con- 
tinued in the State court, and been there adjudged; it there- 
fore comes here as an anomalous case. 

The proceeding was commenced by Lapice and Whittlesey ; 
they asked to have a cloud removed from their title, which 
they alleged was embarrassed by a pretended and illegal claim 
of Surgett to a back concession, of anterior date to their title, 
and for the same land. Surgett came in, and set forth his 
claim; it was purely equitable in its character, in the sense 
of the term “equity,” as denominated in the Constitution 
and acts of Congress; this claim Surgett, (by a petition in his 
answer,) by way of reconvention, asked to have enforced 
against Lapice and Whittlesey. He thereby became complain- 
ant. The character of Lapice and Whittlesey’s title is not in 
controversy ; both sides admit that it is a legal and valid title 
on its face, and as against the United States indisputable ; 
but Surgett sets up a right of preference to entry of the same 
land at the time when the entries were made under which La- 
pice and Whittlesey claim, and the question is, how was the 
Circuit Court to deal with the matter when an appeal or writ 
of error was demanded, as the one or the other the judge 
was compelled to allow; he was called on for a decree by 
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each party, as on bill and cross-bill in an ordinary chancery 
proceeding, and did decree that Lapice and Whittlesey should 
be quieted in their title to, and possesion of, the land in contro- 
versy, and that Surgett should be for ever enjoined from setting 
up any claim or pretension to the same; and so he might have 
decreed the other way; and although, by the laws of Louisi- 
ana, a jury might have been called in a State court to aid in 
ascertaining the facts, yet as none was required by the parties 
in the Circuit Court, and the cause was heard by the court 
alone, and a decree rendered, we think the mere fact that a 
State court might employ a jury does not affect the charac- 
ter of the proceedings actually had in the Circuit Court. In 
other States, juries are frequently employed by the chancellors 
when hearing causes, as in Kentucky, where it is required by 
a statute; yet if an ordinary suit in equity was removed from 
a State court to the Circuit Court (United States), in a district 
where, by the State statutes, a jury was required to find con- 
tested facts; still the Circuit Court would not be required to 
resort to a jury, nor could it do so. And we take occasion 
here to say, that, had the Circuit Court submitted the cause 
to a jury in this instance, we should have deemed it improper, 
although demanded by either side. Our opinion, therefore, is, 
that there was litigated in the Circuit Court a mere equitable 
title, in a form impressed on the proceeding in a State court, 
and a decree pronounced as a court of equity would have 
done in a regular course of proceeding in chancery; and that 
the merits of the cause could only be reviewed on appeal. 

But as several cases have been dismissed from this court 
because they were brought here by appeal instead of a writ 
of error, it is insisted that this rests on the same grounds of 
those that have been dismissed, and the case of the United 
States v. King (3 and 7 How. 773 and 844) has been much 
relied on to show that this cause cannot be brought here by ap- 
peal. But that was not an action of title to quiet the plaintiff 
in possession of his land, but was a petitory action brought 
by the United States to recover land which was in the pos- 
session of the defendant, and to which the United States 
claimed a legal title. The suit was in the nature of an eject- 
ment in a court of common law, and was therefore strictly 
an action at law, and in no respect analogous to a proceeding 
in equity to remove a cloud from the title of a party who 
not only holds the legal title, but is also actually in posses- 
sion of the land in dispute; and as the United States cannot 
be sued in reconvention, if the defendant had claimed an 
equitable title in that case, it would have been no defence, 
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because he could not make the United States a defendant, 
and himself a plaintiff, by a suit in reconvention. The whole 
proceedings were necessarily proceedings at law, and could 
therefore be removed by writ of error only, and not by ap- 
peal. And substantially of the same character were all the 
cases relied on by counsel to dismiss this appeal ; none of them 
resembled the case before us in any material degree, —cer- 
tainly not enough to govern it, —and the jurisdiction is con- 
sequently sustained. 

2. We come in the next place to discuss the merits ; and 
here some general considerations present themselves. On the 
first settlement of Lower Louisiana, the nature of the country 
imposed on the governments who successively held it a pecu- 
liar policy in granting land to individual proprietors ; the Mis- 
sissippi River overflowed its banks annually, aud to overcome 
this impediment to cultivation, and to reclaim the back lands, 
heavy embankments had to be thrown up on the sides of the 
river, so as to keep the water at flood-tide within the channel ; 
and these embankments had to be connected and continuous 
for a great distance, otherwise the whole country would be 
submerged ; and the king’s domain was resorted to as a means 
of securing the country from overflow, and of reclaiming it to a 
great extent ; and individual proprietors were relied on to do 
that which, in other countries at all similarly situated, was a 
great national work: and it is matter of surprise how much 
the policy accomplished with such feeble and questionable 
means. The grants were not large, and fronted on the river 
only to the extent of from two to eight arpens as a general 
rule, and almost uniformly extended forty arpens back ; to 
these front grants the Spanish government reserved the back 
lands, to another depth of forty arpens; and although few if 
any grants were made of back lands in favor of front proprie- 
tors, still they were never granted by the Spanish government 
to any other proprietor, but used for the purpose of obtaining 
fuel ‘and for pasturage by the front owners, so that, for all prac- 
tical purposes, they were the beneficial proprietors ; — subject to 
the policy of levees, and of guarded protection to front own- 
ers. We took possession of Lower Louisiana in 1804. In 
1805, commissioners were appointed, according to'an act of 
Congress, to report on the French and Spanish claims in that 
section of country, and by the act of April 21st, 1806, it was 
made a part of their duty “to inquire into the nature and ex- 
tent of the claims which may arise from a right, or supposed 
right, to a double or additional concession on the back of grants 
or concessions heretofore made,” previous to the transfer of 
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government, “and to make a special report thereon to the Sec- 
retary of the Treasury, which report shall be by him laid be- 
fore Congress, at their next ensuing session. And the lands 
which may be embraced by such report shall not be otherwise 
disposed of, until a decision of Congress shall have been had 
thereon.” 

The commissioners were engaged nearly six years in the va- 
rious and complicated duties imposed on them, and then re- 
ported, that, by the laws and usages of the Spanish govern- 
ment, no front proprietor by his own act could acquire a right 
to land farther back than the ordinary depth of forty arpens, 
and although that government invariably refused to grant the 
second depth to any other than the front proprietor, yet noth- 
ing short of a grant or warrant of survey from the Governor 
could confer a title or right to the land ; wherefore they reject- 
ed claims for the second depth, as not having passed as private 
property to the front proprietor under the stipulations of the 
treaty by which Louisiana was acquired. As by the Spanish 
policy and usages the front owner had reserved to him a pref- 
erence to become the purchaser of the second depth, Congress 
by the fifth section of the act of March 3, 1811, provided that 
every person who “ owns a tract of land bordering on any riv- 
er, creek, bayou, or water-course,” in the Territory of Orleans, 
‘“‘and not exceeding in depth forty arpens, French measure, 
shall be entitled to a preference in becoming the purchaser of 
any vacant tract of land adjacent to, and back of, his own 
tract, not exceeding forty arpens, French measure, in depth, 
nor in quantity of land that which is contained in his own 
tract, at the same price, and on the same terms and conditions, 
as are, or may be, provided by law for the other public lands 
in the said Territory.” And inasmuch as the country had 
not to any material extent been prepared for sale in the ordi- 
nary mode by public surveys, it was made the duty of the prin- 
cipal deputy surveyor of each of the two districts in the Or- 
leans Territory, to cause to be surveyed the preference rights 
claimed under the act ; and where, by reason of bends in the 
river, bayou, creek, or water-course on which a front tract bor- 
dered, and where there were similarly situated tracts, so that 
each claimant could not obtain a quantity equal to his front 
grant, it was made the duty of the surveyor to divide the va- 
cant land between the several claimants in such manner as to 
him might appear most equitable. To gratify preémption 
claims secured by the act, no township surveys in advance of 
an entry were contemplated, as they could not be regarded did 
they exist ; and as the act was limited to three years’ duration, 











68 SUPREME COURT. 





Surgett v. Lapice et al. 





little of the country was likely to be surveyed before the time 
for making entries expired. By the seventh section of the act 
of May 11, 1820, the fifth section of the act of March 3, 1811, 
was renewed, and continued in force until May 11, 1822; and 
by the act of June 15, 1832, the act of 1811 was again renew- 
ed for three years, with some slight amendments; and by the 
act of February 24, 1835, the time was further extended to 
June 15, 1836. 

The township where the land in dispute is situated was of- 
fered for sale, according to the President’s proclamation, in No- 
vember, 1829; and as Surgett first offered to make his entry in 
1836, it is insisted that, after the lands in the township were 
offered at public sale, no entry founded on a preference right 
was allowable at the land office ; and such was the opinion of 
the court below, and is one of the reasons assigned for reject- 
ing Surgett’s claim. The act of 1832 provides, that the claim- 
ant shall deliver his notice of claim to the register of the prop- 
er land office, stating the extent and situation of the tract he 
wishes to purchase, and shall make payment; but it has this 
proviso, —that all notices of claim shall be entered, and the 
money be paid thereon, at least three weeks before such period 
as may be designated by the proclamation of the President for 
the sale of the public lands in the township where such claim 
may be situated; and all claims not so entered shall be liable 
to be sold as other public lands. The proviso was an excep- 
tion to a general law giving a right of entry; it was prospec- 
tive, having reference to future public sales, and not to lands 
that had been previously offered, and remained unsold ; Sur- 
gett could ndt comply with the condition, nor had it any appli- 
cation to such a case as his claim presents. 

The manifest object of Congress was to disembarrass public 
sales by barring preference rights that would be a cloud on 
the title of lands thus offered. 

The foregoing construction being the one adopted by the de- 
partments of public lands soon after the act of 1832 went into 
operation, we should feel ourselves restrained, unless the error 
of construction was plainly manifest, from disturbing the prac- 
tice prescribed by the Commissioner of the General Land Of- 
fice, acting in accordance with the opinion of the Attorney- 
General, and which had the sanction of the Secretary of the 
Treasury and of the President of the United States. 

The court below rejected Surgett’s claim to enter the back 
land on another ground. The acts of Congress securing the 
preference contain an exception, — “that the right of preémp- 
tion shall not extend so far in depth as to include lands fit for 
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cultivation bordering on another river, creek, bayou, or water- 
course.” And the question is, To what description of water- 
course did the legislature refer? The enacting clause pro- 
vides that every person who owns a tract of land “ bordering ” 
on any river, creek, bayou, or water-course, shall have the right 
of preémption to the back land. The act of 1811 has been 
construed, in the department of public lands, for nearly forty 
years, to mean that those owners whose lands fronted on a nav- 
igable stream were only provided for; and that the word “ bor- 
der,’ both in the enacting clause and in the exception, meant 
to front on a navigable water-course; that is to say, such wa- 
ters as are described in the third section of the act of February 
20, 1811, by which Louisiana was authorized to form a State 
constitution and government, by which act the River Mississip- 
pi, and the navigable rivers and waters leading into the same, 
or into the Gulf of Mexico, were declared to be common high- 
ways, and for ever free, as well to the inhabitants of the said 
State, as to other citizens of the United States. 

Similar provisions as respects navigable waters are common 
to other States where there are public lands, and the practice 
has been uniform to survey and sell the lands “ bordering ” on 
navigable streams as fractional sections; nor is the channel 
ever sold to a private owner. Of necessity, it had to be left 
almost exclusively to the department of lands executing the 
public surveys to ascertain what stream was navigable, and 
should be bordered by fractions and reserved from sale; and, 
on the other hand, what waters were not navigable, and should 
be included in square sections, and the channel sold. The 
registers and receivers were bound by recorded returns of 
the surveyors, (as a concluded fact,) to sell according to the 
surveys, nor could the register and receiver be allowed to 
hear evidence contradicting the surveys, as to whether the wa- 
ters included by them were or were not navigable. Subject to 
this state of the law, Surgett offered (20th May, 1836) to enter 
the back land to front numbers 28, 29, 30, 31, 32, and 33 ; mak- 
ing 989;G5 acres, which lots adjoin, and were included in one 
patent, together with two other lots, Nos. 34 and 35, also ad- 
joining on the south, to which he did not claim any back land ; 
that is to say, he claimed 989;¢5 acres as a back concession to 
a patent of 1,308;$5 acres, so as to extend the six lots first 
named ; and if neither the bayou, nor the existence of previous 
entries, stood in the way, he had a clear right to enter. Spar- 
row and Whittlesey’s entries were in part fractions, not, how- 
ever, produced by having bordered on a stream, but because 
they adjoined front lots on the Mississippi River not surveyed 
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in squares, but according to the second section of the act of 
March 3, 1811. 

In surveying township number five, the Mill Bayou was en- 
tirely disregarded, and the surveys of sections and quarter-sec- 
tions were made in rectangular figures, and laid down and sold 
across that water, the channel of which was granted in part to 
Sparrow and Whittlesey, and in part to others. According to 
the rules, therefore, by which the register and receiver were 
governed, they had no right to refuse Surgett’s entry for the 
reason that the land bordered on another navigable stream. 

How far the powers of the court below extended to contra- 
dict the public surveys and records of the land office, we re- 
frain from discussing in this case, as the parties on the one side 
and on the other affirmatively appealed to a court of justice 
to decide the fact, whether the bayou was of the description 
contemplated by the acts of Congress, and a water-course on 
which lands could front. It is between two and three miles 
long, and drains swamps, and a shallow pond, or rather lagoon ; 
its greatest width is from seventy to eighty feet from bank to 
bank, and the channel in part is some fifteen feet deep from 
the top of its banks; but at no time of the year has it any 
claims to be a navigable stream, being nearly dry for a greater 
portion of the year, having no running water, or any water in 
it, except stagnant pools; it is an ordinary drain of the Mis- 
sissippi swamp, and of shallow ponds. Near its mouth, at the 
Mississippi River, there is a levee, — and so there is one near to 
the pond, at its farther end from the river; both levees being 
on lands granted to Surgett. Before the lower levee was con- 
structed, there had been a mill for grinding erected on the 
bayou, which gave it the name it bears; the flow of water was 
then from the Mississippi River through this outlet to the 
swamp, in times when the river was high. But it was never 
fit for any purpose, as a channel through which commerce 
could be carried on by water. The ground of defence must 
therefore fail, that the lands entered by Sparrow and Whittle- 
sey bordered on a bayou, and were within the exception of the 
act of 1832. 

The Circuit Court also held that the back land was proved 
to be fit for cultivation, and being so, was excepted from the 
enacting clause giving a preference of entry. The exception 
is, “that the right of preémption shall not extend so far in 
depth as to include lands fit for cultivation bordering on anoth- 
er river, creek, bayou, or water-course.”” There is no break in 
the sentence, and we hold that Congress clearly intended to 
make a single exception, whereas the court below divided the 
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clause cited into two exceptions; excluding a preference right, 
first, if a bayou, &c. intervened ; and, secondly, if the land was 
fit for cultivation, whether there was a navigable water in its 
rear, or not. 

We only deem it necessary on this head to say, that, from 
1811 to this time, the general land office has construed the ex- 
ception as being single, requiring that the back land should 
border on another navigable stream ; and also, that it should be 
fit for cultivation, before the preference of entry could be de- 
nied; and we take occasion here to declare, that, unless this 
uniform construction for so long a time by the land department 
was most manifestly wrong, we should not feel ourselves at lib- 
erty to disturb it, as, by doing so, titles might be shaken, and 
confusion produced. le 

For the reasons stated, it is ordered that the decree of the 
Circuit Court be reversed, and that the cause be remanded to 
that court, with directions to enter a decree for the plaintiff in 
reconvention, Surgett ; and that court is directed to cause a sur- 
vey to be made under its supervision, laying off the back land 
to lots Nos. 28, 29, 30, 31, 32, and 33, according to the practice 
in use in like cases in the surveyors’ offices in Louisiana. And 
it is further ordered, that said Surgett may be decreed to be the 
legal owner of said land, to the extent that the lands of said 
Peter M. Lapice and the heirs of Edward Whittlesey interfere 
with a survey legally made of said back lands; and that said 
Lapice and the representatives of said Whittlesey be decreed 
to convey to said Francis Surgett such parts of the lands in- 
cluded in the survey as are embraced by any of the entries or 
patents set forth in the original petition of said Lapice and Whit- 
tlesey ; and that said Surgett may be quieted in his title and 
possession of the lands hereby decreed. And it is further or- 
dered, that said Lapice and Whittlesey’s representatives recover 
from said Francis Surgett after the rate of one dollar and twen- 
ty-five cents per acre, for all the land that they are deprived of 
by this decree, with interest on said sum after the rate of five 
per centum per annum from the 10th day of May, 1836, until 
paid; and that said amount shall be ordered to be paid forth- 
with into court, subject to the order of said Lapice and Whit- 
tlesey’s representatives ; nor shall said decree be executed. until 
the money is paid. And it is further ordered, that said Lapice 
and Whittlesey’s representatives shall pay the costs of the ap- 
peal to this court; but that the costs of the Circuit Court, 
which have already accrued, and such as may hereafter accrue, 
shall be adjudged by the court below, on a future hearing, as 
law and justice may require. And it is further ordered, that in 
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all matters that may arise in said cause, and in respect to which 
no special directions are given by this decree, the Circuit Court 
shall proceed according to the law and equity of the various 
matters presented, without being restrained by this decree. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord of the Circuit Court of the United States for the District 
of Louisiana, and was argued by counsel. On consideration 
whereof, it is ordered, that the decree of the Circuit Court 
be reversed, and that this cause be remanded to that court, 
with directions to enter a decree for the plaintiff in reconven- 
tion, Surgett; and that court shall cause a survey to be made 
under its direction, laying off the back land to lots Nos. 28, 29, 
30, 31, 32, and 33, according to the practice in use in like cases 
in the surveyors’ offices in Louisiana. And it is further or- 
dered, that said Surgett may be decreed to be the legal owner 
of said land, to the extent that the lands of said Peter M. La- 
pice and the heirs of Edward Whittlesey interfere with a sur- 
vey legally made of said back lands, and that said Lapice and 
the representatives of said Whittlesey be decreed to convey to 
said Francis Surgett such parts of the lands included in the 
survey as are embraced by any of the entries or patents set 
forth in the original petition of said Lapice and Whittlesey ; and 
that said Surgett may be quieted in his title and possession of 
the lands hereby decreed. And it is further ordered, that said 
Lapice and Whittlesey’s representatives recover from said Fran- 
cis Surgett after the rate of one dollar and twenty-five cents per 
acre for all the land that they are deprived of by this decree, 
with interest on said sum after the rate of five per centum per 
annum, from the 10th day of May, 1836, until paid; and that 
said amount shall be ordered to be paid forthwith into court, 
subject to the order of said Lapice and Whittlesey’s representa- 
tives; nor shall said decree be executed until the money is 
paid. And it is further ordered, that said Lapice and Whittle- 
sey’s representatives shall pay the costs of the appeal to this 
court; but that the costs of the Circuit Court which have al- 
ready accrued, and such as may hereafter accrue, shall be ad- 
judged by the court below, on a future hearing, as law and jus- 
tice may require. And it is further ordered, that in all matters 
that may arise in said cause, and in respect to which no special 
directions are given by this decree, the Circuit Court shall pro- 
ceed according to the law and equity of the various matters 
presented, without being restrained by this decree. 
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Asner M. Nartuan, PLaintTiFF IN ERROR, v. THE STATE OF 
LovisiaNa. 


A tax imposed by a State upon all money or exchange brokers is not void for re- 
pugnance to the constitutional power of Congress to regulate commerce. 

Foreign bills of exchange are instruments of commerce, it is true; but so also are 
the products of agriculture or manufactures, over which the taxing power of a 
State extends until they are separated from the general mass of property by be- 
coming exports. 

A State has a right to tax its own citizens for the prosecution of any particular busi- 
ness or profession within the State. 

Banks deal in bills of exchange, and this court has recognized the power of a State 
to tax banks, where there is no clause of exemption in their charters. 


Tuts case was brought up from the Supreme Court of the 
State of Louisiana, by a writ of error issued under the twenty- 
fifth section of the Judiciary Act. 

On the 26th of March, 1842, the State of Louisiana passed 
an act to increase the revenue of the State, the ninth section 
of which provided that “each and every money or exchange 
broker shall hereafter pay an annual tax'of $ 250 to the State, 
in lieu of the tax heretofore imposed on them.” 

On the 3d of February, 1845, Isaac 'T. Preston, the Attor- 
ney-General of the State, filed a petition in the District Court 
of the first judicial district, stating that A. M. Nathan was 
justly indebted to the petitioner in the sum of $ 250, for pur- 
suing or having lately pursued, within the year 1843, the busi- 
ness of a money and exchange broker. The petition then 
prayed that he might be cited to appear and answer, and 
be condemned to pay: also that he might answer the fol- 
lowing interrogatories under oath, viz. : — 

** Were you a broker, as above stated, in 1843? 

“Did you or not receive brokerage or commissions ? 

*‘ State clearly the nature of the same; whether received in 
money transactions.”’ 

The same process was pursued to collect the tax for 1844. 

On the 19th of April, 1845, the two suits were consolidated 
and the defendant answered as follows. 


“ The defendant for answer denies generally all the allega- 
tions in the plaintiffs petition contained. And further answer- 
ing, he says, that so much of such parts of ‘ An act to increase 
the revenue of the State,’ under and by virtue of which this 
suit is brought to recover of this defendant the tax thereby 
imposed upon the business of a money and exchange broker, 
and especially the ninth section thereof, particularly referred 
to in the plaintiff’s petition, so far as the said section and act 
impose a tax on that part of the business of a money and ex- 
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change broker which consists in buying and selling exchange, 
the same is contrary to and in violation of so much and such 
parts of the Constitution of the United States as give to Con- 
gress the exclusive power to regulate commerce, and prohibit 
to the States all interference with the power so granted, and 
forbid them to impose, without consent of Congress, any duty 
on imposts or exports. 

*“ And so far as the said section and act impose a tax on that 
part of the business of a money and exchange broker which 
consists in buying and selling money or foreign coin, or other 
currency, the same is contrary to and in violation of so much 
and such parts of the Constitution of the United States as 
gives to Congress the exclusive power ‘to coin money, regu- 
late the value thereof, and of foreign coin.’ 

* And so far as said section imposes a tax, not uniform in 
amount with other State taxes on occupations, respondent 
avers, that the same is contrary to so much of the treaties, 
laws, and Constitution of the United States as reserve and 
guarantee to the inhabitants of Louisiana all the rights, ad- 
vantages, and immunities of citizens of the United States, par- 
ticularly that of uniform taxation; and to so much of said 
Constitution as reserves to the people of the several States all 
powers not delegated to the States respectively, or to the 
Union. 

“Wherefore he prays, that the plaintiff's demand be dis- 
missed, with costs, and for all other and general relief which 
his case may require. 


(Signed, ) Ricuarp Henry WItpe, 
Defendant’s Attorney. 
” A. K. Joserpus. 
" H. H. Srrawsripce.” 


A. M. Nathan, defendant, for answer to the interrogatories 
to him propounded in the above entitled suit, says: — 


“[ was a money and exchange broker in 1843 and 1844; 
I received a brokerage or commissions on money and bills of 
exchange sold by my agency. 

“T will state clearly the nature of the same. My business, 
like that of money and exchange brokers in general, consists 
exclusively in negotiating and effecting for others the purchase 
and sale of exchange on other States or foreign countries. 
During the thirty years that I have been a money and ex- 
change broker, I believe, —nay, I am certain, —that I have 
never, as such, sold a single bill drawn from one point of 
Louisiana on another. 
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“TI make myself acquainted with the current market value 
of exchanges. The purchasers and the sellers both resort to 
me for information on the state of the market of exchanges, 
and make me their common agent in the purchase and sale 
of bills, which are purchased for the purpose of making remit- 
tances to foreign parts, and usually so remitted immediately. 
On and out of the price of each bill, I receive a percentage or 
commission, varying from one fourth to one eighth of one per 
cent., which is commonly paid on settlement. It is the same 
in money transactions. 

(Signed, ) A. M. Narnan.” 


On the 7th of June, 1845, the District Court decreed that 
the State of Louisiana should recover of the defendant, A. M. 
Nathan, the sum of five hundred dollars, and costs of suit. 

An appeal was had to the Supreme Court of Louisiana, 
which, on the 15th of December, 1845, affirmed the judgment 
of the District Court. The defendant sued out a writ of error, 
and brought the case up to this court. 


It was argued by Mr. Wilde (in a printed argument), for 
the plaintiff in error, and Mr. Cove, for the defendant. 


Mr. Wilde contended, that the law of Louisiana was repug- 
nant to the Constitution of the United States, because it in- 
terfered with the exclusive power of Congress to regulate 
commerce. 

Congress has the exclusive power to regulate commerce. 
The power to regulate implies the power to preserve. An 
unlimited power to tax is a power to destroy. A State 
cannot have the power to impair or destroy that which 
Congress has the power to preserve and regulate: therefore, 
a State cannot tax the instruments whereby Congress exer- 
cises its constitutional powers. 4 Wheat. 428, 432. 

Exchange is a necessary instrument of commerce. 4 
Wheat. 147; 13 Peters, 531, 548, 563, 606. 

The mind cannot conceive the possibility of carrying on 
commerce, in the present state of the world, without bills of 
exchange. 

A bill drawn in one State, on the citizen of another, is a 
foreign bill. Buckner v. Finley, 2 Peters, 586. 

The sole business of plaintiff in error, therefore, is buying 
and selling foreign exchange. See answer to interrogatories. 

There is not a particle of testimony that he deals in do- 
mestic exchange, or in money. The court, consequently, in 
adjudging against him, could only have proceeded, and did, in 
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fact, proceed, upon the ground that, as a dealer in foreign ex- 
change exclusively, he was subject to the tax; and that the 
act imposing it was constitutional. 

Now, there is no difference between taxing the article and 
taxing the faculty to sell it. 4 Wheat. 399; 12 Wheat. 444, 

To tax the trade or faculty of selling bills of exchange, 
then, is the same thing as to tax the bills themselves. 

To tax bills of exchange is to tax a necessary instrument 
of commerce, and taxing that without which commerce can- 
not be carried on is imposing a tax on commerce itself. It is 
no answer to say, that the impost is moderate, though in the 
present case it is, in fact, excessive, because, if the State can 
tax at all, it may tax indefinitely, and an indefinite power 
to tax is a power to destroy. 4 Wheat. 428, 432. 

Exchange is as necessary an instrument of commerce as 
ships or vessels. 

Could the State of Louisiana levy a tax, in the shape of 
a license, to every consignee or ship-broker in the city of New 
Orleans, prohibiting captains of vessels, and all others, from 
acting as consignees without such license ? 

Would it avail the State to say, such an imposition is not 
a tax on commerce, nor a duty on ships and vessels, but only 
a license on the faculty of acting as consignee on the trade 
of ship-broker ? 

All useful regulation does not consist in restraint or taxation. 
That which Congress, in the exercise of their constitutional 
power, think proper to leave free, is as much regulated by 
them, as that which they restrain or tax. 9 Wheat. 18. Were 
it not so,-it would not be an exercise of the power to “lay 
duties,” when certain goods are allowed to be imported duty 
free. Could a State tax the introduction of such goods? 

Where there is a repugnancy between the State power to 
tax, and the Federal power to preserve, regulate, and leave 
free, the State power must give way. If the State can tax 
in such a case, Congress is not supreme. 4 Wheat. 429, 432, 
433. 

A State can have no concurrent power over that in regard 
to which the power of Congress is exclusive. What sort of 
concurrent powers would those be which cannot exist to- 
gether? 9 Wheat. 15. 

Congress has no power of revoking State laws, as a dis- 
tinct and substantive power. It legislates over subjects, and 
over those subjects which are within its constitutional prov- 
ince its legislation is supreme, and overrules all inconsistent 
or repugnant State legislation. 9 Wheat. 30. 
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Its exclusive power to regulate commerce carries with it 
the power to regulate exchange as an indispensable instrument 
of commerce, and the power being exclusive, a concurrent 
power in the State is a contradiction. 

‘‘Commerce in its simplest signification means an exchange 
of goods: but in the advancement of society, labor, transpor- 
tation, intelligence, care, and various mediums of exchange, 
become commodities, and enter into commerce; the subject, 
the vehicle, the agent, and *“2ir various operations, become the 
objects of commercial regulation.”” — Mr. Justice Johnson, in 
Gibbons v. Ogden, 9 Wheat. 229, 230. 

Thus it has been resolved, that a steamer employed in trans- 
porting passengers is as much engaged in commerce, as a sail 
vessel freighted with merchandise, and as much exempt from 
State legislation obstructing her traffic. Gibbons v. Ogden, 
9 Wheat. 215, 219. 

Congress have not only the exclusive power to regulate com- 
merce, but to make all laws which shall be necessary for car- 
rying into execution that power. 

(Mr. Wilde then proceeded to show that exchange was an 
essential part of commerce, and cited many decisions of this 
court to prove that a State could not retard, impede, or burden, 
by any device, the operation of the constitutional laws enacted 
by Congress. ) 


Mr. Coze, for defendant in error. 

The power of taxing persons carrying on a particular busi- 
ness has been often exercised, and the constitutional power of 
the States so to act has heretofore not been questioned. In 
Pennsylvania, for instance, the venders of foreign merchandise 
are compelled to take out a license, for which they pay a sum 
graduated according to the amount of their business. Act of 
May 4, 1841; Purdon, 1153, 1154. A similar tax is imposed 
frequently by State legislatures, and even by the corporate au- 
thorities of cities, and is supposed to be unexceptionable as to 
its legality. 

The provision of the Louisiana statute, which is now called 
in question, is to be found in a single section of a general rev- 
enue system act. 

It does not profess to, nor in fact does it, impose a tax upon a 
bill of exchange, either in the shape of a stamp duty or otherwise. 

It does not profess to, nor in fact does it, impose any re- 
straint upon a party having funds in Louisiana, which he de- 
sires to remit abroad, from purchasing a bill of exchange as the 
instrument of remittance. 

7 * 
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It does not profess to, nor in fact does it, impose any re- 
straint upon a party having funds abroad, which he desires to 
bring into the State, from drawing a bill of exchange or sell- 
ing it at his own discretion. 

These operations are left wholly unaffected by this law. 
The section of the law which is objected to acts only upon 
the persons employed in conducting a particular business, — 
the trafficking in exchange. They are not the drawers of bills 
of exchange, —as such, they are not taxed; as buyers, they 
are not taxed ; but as dealing in them, purchasing and selling, 
they are. It is as their business consists in buying bills drawn 
by others, on which they make a profit, — as sellers of bills to 
others, who require them, on which they make a profit, — that 
they become subject to the law. 

That money and exchange brokers are a convenient machine 
in conducting an extensive commercial business may be true. 
But they are nothing more.. A ship or a steamboat is not only 
a convenient, but an essential, means of importing foreign mer- 
chandise from abroad. Are they the less property, and taxable 
as such? 

Stages and other carriages are not less essentially necessary 
instruments for the transportation of passengers and commodi- 
ties between the different States of the Union. Are they 
therefore exempted from taxation by the States? 

Stores and warehouses, in which merchandise is deposited 
on its arrival in our country from abroad, are absolutely neces- 
sary for the transaction of commercial business. Are they 
therefore beyond the reach of the taxing power of the State 
in which this kind of property is found ? 

Mr. Hamilton (Federalist, No. 32) says : —“ I am willing to 
allow, in its full extent, the justness of the reasoning wnich 
requires that the individual States should possess an independ- 
ent and uncontrollable authority to raise their own revenue 
for the supply of their own wants; and, making this conces- 
sion, I affirm that (with the single exception of duties on im- 
ports and exports) they would, under the plan of the Constitu- 
tion, retain that authority in the most absolute and unqualified 
sense ; and that an attempt on the part of the general govern- 
ment to abridge them in the exercise of it would be a violent 
assumption of power, unwarranted by any article or clause in 
the Constitution.” 

In this case, the law of Louisiana is not obnoxious to any of 
the objections which have been heretofore presented to the 
consideration of the court, growing out of the difficulty of 
giving a precise definition of the words “imports and exports,” 
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and “commerce,” or in drawing the almost shadowy lines which 
mark the boundaries of the exclusive powers of Congress. A 
bill of exchange is in no sense either an export or import. It 
is an instrument, rather than a subject of commerce. The 
dealing in bills of exchange constitutes no part of the com- 
merce with foreign nations or between the States, however 
convenient an instrument it may be found in conducting either. 
The article in which the plaintiff in error deals is a bill of ex- 
change, originating, it may be, within the limits of the State, 
created and owned by a citizen of the State, and the entire 
negotiation of which, so far as he is concerned, conducted 
within the limits of the State. 

If this law is objectionable because it affects bills of ex- 
change on the ground that they are the subjects of commerce, 
upon what principle, it may be asked, can the validity of those 
State laws be vindicated which regulate the protest of such in- 
struments, or prescribe damages for their dishonor? ‘These are 
commercial regulations, affecting the interests of all parties to 
these instruments. 

Stress seems to be laid, in the argument submitted on behalf 
of the plaintiff in error, on the circumstance that the business 
of his client was exclusively confined to buying and selling 
bills of exchange drawn on foreign countries or upon other 
States. He refers to 4 Wheaton, 147, in which a learned 
counsel in his argument says, that the most important medium 
of foreign commerce is foreign bills of exchange, which are, 
therefore, important subjects of commercial regulation. The 
same gentleman, however, adds, that Congress having neglect- 
ed the duty of legislating on the subject, “ the States may and 
do exercise it, and their rightful use of this power has been 
sanctioned by this court in innumerable instances.” If there 
was any argument in the first citation bearing upon the case at 
bar, the additional remark makes the authority a strong one 
in favor of the judgment under review. Indeed, it may be as- 
serted as a general, if not a universal proposition, that the law 
on the subject of bills of exchange, whether domestic or 
foreign, is regulated not by Congress, but is dependent on the 
local law of the several States, which have adopted, with such 
modifications as were thought expedient, the general principles 
of the commercial law of Europe. 


Mr. Justice McLEAN delivered the opinion of the court. 

This suit is brought before us, by a writ of error to the Su- 
preme Court of Louisiana. 

By an act of the Legislature of Louisiana, of the 26th of 
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March, 1842, entitled ‘“ An act relative to the revenue of the 
State,” it is provided in the ninth section, that “each and every 
money or exchange broker shall hereafter pay an annual tax of 
$250 to the State, in lieu of the tax heretofore imposed on 
them.” The defendant below having failed to pay the tax 
for two years, a suit was brought against him in the District 
Court of the State, in which a judgment for five hundred dol- 
lars was rendered. That judgment, on an appeal to the Su- 
preme Court of the State, was affirmed. The defence made 
was, that the sole business of the defendant was buying and 
selling foreign bills of exchange, which are instruments of 
commerce, and that the tax is repugnant to the constitutional 
power of Congress “to regulate commerce with foreign na- 
tions and among the several States.” 

This is not a tax on bills of exchange. Under the law, every 
person is free to buy or sell bills of exchange, as may be neces- 
sary in his business transactions; but he is required to pay 
the tax if he engage in the business of a money or an ex- 
change broker. 

The right of a State to tax its own citizens for the prosecu- 
tion of any particular business or profession, within the State, 
has not been doubted. And we find that in every State money 
or exchange brokers, venders of merchandise of our own or 
foreign manufacture, retailers of ardent spirits, tavern-keep- 
ers, auctioneers, those who practise the learned professions, 
and every description of property, not exempted by law, are 
taxed. . 

As an exchange broker, the defendant had a right to deal in 
every description of paper, and in every kind of money; but it 
seems his business was limited to foreign bills of exchange. 
Money is admitted to be an instrument of commerce, and so is 
a bill of exchange; ayd upon this ground, it is insisted that a 
tax upon an exchange broker is a tax upon the instruments of 
commerce. 

What is there in the products of agriculture, of mechanical 
ingenuity, of manufactures, which may not become the means 
of commerce? And is the vender of these products exempted 
fron State taxation, because they may be thus used? Is a tax 
upon a ship, as property, which is admitted to be an instrument 
of commerce, prohibited to a State? May it not tax the busi- 
ness of ship-building, the same as the exercise of any other 
mechanical art? and also the traffic of ship-chandlers, and 
others, who furnish the cargo of the ship and the necessary 
supplies? There can be but one answer to these questions. 
No one can claim an exemption from a general tax on his 
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business, within the State, on the ground that the products sold 
may be used in commerce. 

No State can tax an export or an import as such, except un- 
der the limitations of the Constitution. But before the article 
becomes an export, or after it ceases to be an import, by being 
mingled with other property in the State, it is a subject of tax- 
ation by the State. A cotton-broker may be required to pay a 
tax upon his business, or by way of license, although he may 
buy and sell cotton for foreign exportation. 

A bill of exchange is neither an export nor an import. It 
is not transmitted through the ordinary channels of commerce, 
but through the mail. It is a note merely ordering the pay- 
ment of money, which may be negotiated by indorsement, and 
the liability of the names that are on it depends upon certain 
acts to be done by the holder, when it becomes payable. 

The dealer in bills of exchange requires capital and credit. 
He generally draws the instrument, or it is drawn at his in- 
stance, when he is desirous of purchasing it. The bill is worth 
more or less, as the rate of exchange shall be between the 
place where it is drawn and where it is made payable. This 
rate is principally regulated by the expense of transporting the 
specie from the one place to the other, influenced somewhat by 
the demand and supply of specie. Now the individual who 
uses his money and credit in buying and selling bills of ex- 
change, and who thereby realizes a profit, may be taxed by a 
State in proportion to his income, as other persons are taxed, or 
in the form of a license. He is not engaged in commerce, but 
in supplying an instrument of commerce. He is less connected 
with it than the ship-builder, without whose labor foreign com- 
merce could not be carried on. 

In the case of Briscoe v. The Bank of the Commonwealth of 
Kentucky, 11 Peters, 257, this court held that a State has 
power to incorporate a bank ; and this power has been exercised 
by every State in the Union, except where it has been prohib- 
ited by its constitution. And the banks established, it is be- 
lieved, have been, without exception, authorized to deal in 
foreign bills of exchange. And this court held in Providence 
Bank v. Billings and Pitman, 4 Peters, 514, that a State had 
power to tax a bank, there being no clause in the charter ex- 
empting it from taxation. In the case of The Bank of Augusta 
v. Earle, 13 Peters, 519, it was decided that the bank established 
in Georgia, having a right in its charter to deal in bills of ex- 
change, could, through its agent and the comity of Alabama, 
buy and sell bills in that State. 

If a tax on the business of an exchange broker, who buys 
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and sells foreign bills of exchange, be repugnant to the com- 
mercial power of the Union, all taxes on banks which deal in 
bills of exchange, by a State, must be equally repugnant. 

The Constitution declares that no State shall impair the obli- 
gations of a contract, and there is no other limitation on State 
power in regard to contracts. In determining on the nature 
and effect of a contract, we look to the lex loci where it was 
made or where it was to be performed. And bills of exchange, 
foreign or domestic, constitute, it would seem, no exception to 
this rule. Some of the States have adopted the law merchant, 
others have not. The time within which a demand must be 
made on a bill, a protest entered, and notice given, and the 
damages to be recovered, vary with the usages and legal 
enactments of the different States. These laws, in various 
forms and in numerous cases, have been sanctioned by this 
court. Indorsers on a protested bill are held responsible for 
damages, under the law of the State where the indorsement was 
made. Every indorsement on a bill is a new contract, gov- 
erned by the local law. Story’s Conflict of Laws, 314. 

For the purposes of revenue, the Federal government has 
taxed bills of exchange, foreign and domestic, and promissory 
notes, whether issued by individuals or banks. Now the Fed- 
eral government can no more regulate the commerce of a State, 
than a State can regulate the commerce of the Federal govern- 
ment ; and domestic bills or promissory notes are as necessary 
to the commerce of a State, as foreign bills to the commerce of 
the Union. And if a tax on an exchange broker, who deals in 
foreign bills, be a regulation of foreign commerce, or commerce 
among the States, much more would a tax upon State paper, 
by Congress, be a tax on the commerce of a State. 

The taxing power of a State is one of its attributes of sover- 
eignty. And where there has been no compact with the Federal 
government, or cession of jurisdiction for the purposes specified 
in the Constitution, this power reaches all the property and 
busimess within the State, which are not properly denominated 
the means of the general government; and, as laid down by 
this court, it may be exercised at the discretion of the State. 
The only restraint is found in the responsibility of the mem- 
bers of the legislature to their constituents. 

If this power of taxation by a State within its jurisdiction 
may be restricted beyond the limitations stated, on the ground 
that the tax may have some indirect bearing on foreign com- 
merce, the resources of a State may be thereby essentially im- 
paired. But State power does not rest on a basis so undefina- 
ble. Whatever exists within its territorial limits in the form 
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of property, real or personal, with the exceptions stated, is sub- 
ject to its laws; and also the numberless enterprises in which 
its citizens may be engaged. These are subjects of State regu- 
lation and State taxation, and there is no Federal power under 
the Constitution which can impair this exercise of State sover- 
eignty. 

We think the law of Louisiana imposing the tax in question 
is not repugnant to any power of the Federal government, and 
consequently the judgment of the Supreme Court of the State 
is affirmed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Supreme Court of the State of Louisiana, and was 
argued by counsel. On consideration whereof, it is now here 
ordered and adjudged by this court, that the judgment of the 
said Supreme Court in this cause be, and the same is hereby, 
affirmed, with costs. 





Tue Unitep Srates, PLAINTIFFs IN ERROR, v. McKean Bucuanan. 


Commissions for drawing bills of exchange were not usually allowed to permanent 
pursers in the navy; and on the 10th of November, 1826, commissions for such 
services to commanders of squadrons and officers of any grade were expressly 
abolished. 

A custom cannot be set up against a settled rule; nor can it ever be binding unless 
it be ancient, reasonable, generally known, and certain. 

There are two books for the government of the officers of the navy, usually known 
as the “ Blue Book” and the “ Red Book.” The “ Red Book,” although later in 
date, did not repeal the “Blue Book,” except in some few specified particulars. 

The duty of paying mechanics and laborers at the navy-yards was imposed, by the 
Blue Book, upon pursers who were stationed there. It was made a part of their 
official duty. As this was not repealed by the Red Book, no commission can be 
allowed to a purser for performing this service. 

The question, whether or not these acts were parts of the official duty of pursers, was 
one of law, to be decided by the court, and not of fact, to be left to the jury. 

Losses alleged to have been sustained by a purser, in consequence of an order by the 
commodore forbidding certain sales of slops, cannot be set off in a suit by the 
United States upon the purser’s bond. 

The statute of March 3, 1797, which allows set-offs, has for its object the settlement 
between the parties of their mutual accounts or debts. But wrongs or torts done, 
and any unliquidated damages claimed, have never been permitted as a set-off. 

It appears, also, that the government is not responsible for a wrong committed by one 
officer upon another. The party injured has other modes of redress than setting 
off the damages as a defence, when sued upon his bond by the United States. 


Tus case was brought up by writ of error from the Circuit 
Court of the United States for the Eastern District of Pennsy!l- 
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vania, having been carried there from the District Court, in 
which it originated. 

It was a suit brought by the United States against Buchan- 
an, who was a purser in the navy, to recover a balance of 
$11,535.50, alleged to be due by him. It was brought upon 
three several bonds, which had been executed by him on the 
28th of February, 1836, the 24th of November, 1830, and the 
24th of February, 1834. The defence was, that he was enti- 
tled to certain credits which the accounting officers of the gov- 
ernment had refused to allow. 

The items for which the defendant claimed credit were : — 

1. Charge of commission for drawing bills of ex- 

change . ° ‘ . $1,601.86 
2. Charge of commissions on payments to mechan- 
ics and laborers at navy-yard, Pensacola . . 41,955.61 

3. Loss of commissions and depreciation of property 9,360.31 

4, Loss of commissions on sale of slops’. : 385.52 

It will be necessary to take up these several items in order, 
after a few, general remarks. 

The act of Congress passed on the 7th of February, 1815, 
(3 Stat. at Large, 202,) directed the Board of Navy Commis- 
sioners to prepare such rules and regulations as shall be neces- 
sary for securing responsibility in the subordinate officers and 
agents of the Navy Department. In obedience to this act, the 
Board of Navy Commissioners prepared a set of ‘‘ Rules, Regu- 
Jations, and Instructions for the Naval Service of the United 
States,’ which were published in Washington in 1818. This 
is the book which is referred to, both in the subsequent argu- 
ments of-counsel and opinion of the court, as the Blue Book. 
Its bearing upon the several claims of the defendant, Buchanan, 
will be mentioned when they come to be noticed seriatim. 

The Red Book was published at Washington in 1832. Its 
title was, “ Rules of the Navy Department regulating the Civil 
Administration of the Navy of the United States.” The order 
of the then Secretary of the Navy, prefixed to the book, con- 
tained the following sentence : — 

“The ‘Rules, Regulations, and Instructions’ for the naval 
service, as published in 1818, relate to other branches of admin- 
istration in this department, and, in most particulars, are entire- 
ly distinct in their character. They are now undergoing a thor- 
ough revision; and when corrected and enlarged, if approved 
by the competent authority, they will be separately printed and 
forwarded to those interested in their contents.” 

In this Red Book, at page 49, there is the following note to 
chapter 57, which treats of the printed regulations of 1818 : — 

















JANUARY TERM, 1850. 85 


The United States v. Buchanan. 








‘“‘ Note. — Except in these two particulars, [which are men- 
tioned in the page to which the note is attached,] and in others 
in which they have been expressly amended, these regulations 
are now in full force ; their force being derived from the provis- 
ions of the act of Congress of the 7th of February, 1815, and 
from the sanction of the President and Secretary of the Navy, 
who have power to adopt any naval regulations, though not 
within the purview of the act of 1815, if not violating any law 
of Congress, and if supposed by them to be beneficial in their 
operation.” 

We will now take up the separate credits which were claimed 
by the defendant. 

1st. Commission for drawing bills of exchange. 

There was no dispute about the amount of bills drawn. A 
certificate of Mr. Dayton, the Fourth Auditor, stated them to 
amount to $ 65,074.34; that they were drawn on the Secretary 
of the Navy, at various times from the 24th of May, 1827, to 
the 9th of February, 1828, by whom they were duly honored, 
and the amount thereof charged to Purser Buchanan on the 
books of the office. 

In 1826, the two following orders were issued by the Secre- 
tary of the Navy, in the form of a letter of instruction to the 
Fourth Auditor. 


* Navy Department, 9th November, 1826. 

‘‘ Str, — Instructions have been transmitted to the command- 
ers of our several squadrons abroad, to obtain the funds required 
for their support from the navy agent near their respective 
States. 

‘No percentage or premium will hereafter be allowed to offi- 
cers of any grade making drafts upon the department, unless 
they are too remote from the residence of any navy agent to 
procure the money. 

“T am, respectfully, &c., 
(Signed, ) Samvuet L. Soutruarp. 
“'Topras Watkins, Esq., Fourth Auditor of the Treasury.” 


“T certify the foregoing to be a true copy of a letter from the 
Navy Department, on file in this office. 
A. O. Dayton. 
“ Treasury Department, Fourth Auditor’s Office, July 5, 1844.” 


“* Navy Department, 10th November, 1826. 
‘“‘Srr, —In reply to the inquiry contained in your letter of 
yesterday’s date, I have to inform you that the allowance of 
premium, or percentage, to officers drawing bills on the depart- 
VOL. VIII. 
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ment would cease from the time the officers shall severally re- 
ceive instructions on the subject. 
“T am, respectfully, 
(Signed, ) Samuev L. Sournarp. 
“'Topras Warkins, Esq., Fourth Auditor of Treasury.” 


“T certify the foregoing to be a true copy of a letter from the 
Navy Department, on file in this office. 
A. O. Dayton. 
“ Treasury Department, Fourth Auditor’s Office, July 5, 1844.” 


2d. Charge of commission on payments to mechanics and 
laborers at the navy-yard, Pensacola. These payments were 
made from October, 1835, to December, 1837, and amounted to 
$ 91,015.05, on which a commission of 23 per cent. was charged. 

The Blue Book, at page 100, when treating of the duties of 
a purser, said, — “‘ Every purser of a yard shall settle his ac- 
counts at the treasury every twelve months,” &c., &c. But 
it nowhere recognized the allowance of a commission. 

3d. Loss of commissions and depreciation of property. 

Ath. Loss of commissions on sales of slops. 

These two items belong to the same head, and must be treat- 
ed together. 

The ship’s stores under the purser’s control are of two kinds, 
called public stores, or slops, and private stores. Both descrip- 
tions are purchased with the money of the government, but 
they are differently situated with respect to the commission 
which the purser receives upon their issue and consumption by 
the ship’s crew. There was no dispute in this case about the 
first-mentioned class. The purser claimed a commission of ten 
per cent., which was allowed to him in the settlement of his ac- 
counts. The controversy was confined to the second class. 

In May, 1839, the frigate Constitution sailed for the Pacific. 
She was commanded by Captain Turner, and the defendant 
was the purser. On board of her was Commodore Claxton, the 
commander of the squadron on the Pacific station. Early in 
the year 1840, Commodore Claxton issued an order, that, upon 
clothing taken from the private stores of the purser, there 
should not be charged a greater advance than ten per cent. 
The defendant remonstrated, and a long correspondence ensued ; 
but he was compelled to submit, and during the rest of the 
voyage he disposed of his stores at that advance, instead of the 
larger premium to which he considered himself entitled. It is 
unnecessary to state the particulars of the claim, or the reasons 
on which it was founded, because the court did not consider it 
a proper set-off in this action, even if the allegations of the de- 
fendant had been well founded. 
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The suit was brought by the United States, in the District 
Court, in May, 1844. It was an action of debt brought upon 
the three bonds mentioned in the commencement of this state- 
ment. The defendant pleaded non est factum and perform- 
ance, and claimed to set off the items of account above men- 
tioned, which had been rejected by the accounting officers. 
Before the trial, the counsel filed the following agreement : — 


“Tt is agreed, that, under the pleadings in this case, the 
question to be submitted, tried, and determined is the correct- 
ness of the credits, or any of them, claimed by the defendant in 
his account current with the United States under his old bond, 
and under the date of March 1, 1844, and which were disal- 
lowed in the reconcilement of his accounts by the Treasury 
Department, bearing date on the 27th of March, 1844; the 
said question to be considered as if arising under special plead- 
ings in the cause. Credits claimed, if allowed, to be noted as 
of the date when they originated, with a view to future adjust- 
ment under his respective bonds. 

H. M. Warts, 
“ May 16th, 1845. Of special Counsel for Plaintiffs. 
. M. Wuarrton, 


For the Defendant.” 


The counsel for the United States then offered in evidence, — 

1. The above agreement. 

2. The three bonds of the defendant. 

3. The treasury transcripts, which exhibited a balance due 
by the defendant to the United States of $11,535.50, with in- 
terest from the Ist of March, 1844. 

The evidence on the part of the defendant consisted of the 
correspondence which had passed between himself and Com- 
modore Claxton and others; and also testimony, oral and docu- 
mentary, upon the respective binding authority of the Blue 
and Red Books; and also upon the custom and usage of the 
navy with respect to pursers’ commissions. Upon the last 
point, the United States produced a great deal of counter evi- 
dence. 

The evidence being closed on both sides, the counsel of the 
plaintiffs then and there respectfully prayed the court to charge 
the jury, — 

1. That the rules, regulations, and instructions for the naval 
service of the United States, prepared by the Board of Naval 
Commissioners, and approved by the Secretary of the Navy, on 
the 17th of September, 1817, and particularly those under the 
head of “ Pursers,” Nos. 12, 13, 14, were in full force, and 
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obligatory on defendant during the time he served as purser on 
the Pacific station, from 1839 to 1842, under Commodore 
Claxton. 

2. That defendant had no right to issue slops, wearing ap- 
parel, or materials of which wearing apparel was made, at a 
greater profit than ten per centum. 

3. That the issue of slops and private purser’s stores was 
under the control of the commander, and that it was his right 
and duty, if he thought the interests of the government and 
the crew required it, to restrict such issues of private stores. 

4. That if the jury believe that upwards of seventy pieces 
of silk handkerchiefs were issued from the purser’s stores with- 
out the approval of the commander, such an issue was contrary 
to the regulations of the service, and justified the commander 
in restricting the future issues by the purser. 

5. That the order of Commodore Claxton and Captain 
Turner to Purser Buchanan, to limit his profit to ten per cent. 
on the cost of slops and wearing apparel, and the materials of 
which wearing apparel was made, was conformable to law and 
the regulations of the naval service. 

6. That the United States are not responsible to the defend- 
ant for any supposed loss of commissions and depreciation of 
property arising out of the enforcement of the above order, or 
the conduct of Commodore Claxton. 

7. That if the order of Commodore Claxton was illegal, and 
loss actually resulted to the defendant, the United States would 
not be responsible in this action. 

8. That damages arising out of torts cannot be set off. 

9. That unliquidated damages arising out of the conduct of 
Commodore Claxton to defendant cannot be set off against the 
claim of the United States in this suit. 

10. That defendant, in an action against him by the govern- 
ment, cannot set off a claim which depends upon the pleasure 
of the government, and is not susceptible of legal enforcement. 

[1. That the defendant cannot set off prospective profits, 
which he might have made if he had been permitted to sell to 
the crew without restraint ; nor is the government responsible 
for any depreciation of property. 

12. That there can be no usage recognized by our courts 
which is contrary to law, and that the evidence given by de- 
fendant of a practice to charge twenty-five per cent. on wear- 
ing apparel, and materials of which wearing apparel is made, 
is of a practice contrary thereto. 

13. That the charge of two and a half per cent. by defend- 
ant, for drawing bills of exchange upon the government, is not 
warranted by law, and ought not to be allowed. 
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14. That the charge of commissions by defendant for dis- 
bursing money of the government, in payment of mechanics 
and laborers at the navy-yard, Pensacola, is not warranted by 
law, and ought not to be allowed. 

15. That the orders of the Secretary of the Navy, of the 
20th of March, 1840, and 2d of December, 1840, were not in- 
tended by the Secretary, nor do they or either of them contain 
an assumption or agreement on the part of the government, to 
pay any loss of commissions or depreciation of property com- 
plained of by Purser Buchanan. 

16. That the United States, by the agreement filed by the 
counsel of both parties in this cause, and the evidence, is enti- 
tled to recover a verdict for the sum of $11,535.50, with in- 
terest from March, 1844, as appears by the Treasurer’s tran- 
script referred to in said agreement. 

And the learned judge charged the jury. 

And thereupon the counsel for the plaintiffs excepted to said 
charge generally, and to every part thereof, and in addition to 
such general exceptions, and without prejudice thereto, speci- 
fied the following exceptions, viz. : — 

That the said judge, in answer to the first, second, third, 
fourth and fifth, and twelfth prayer for instruction, charged 
the jury, — 

“That the commander of a vessel of war has a right to issue 
orders in relation to the discipline of his ship, and the conduct 
of his officers on board, and to enforce these orders, he being 
responsible for any abuse of it. It is also his right to control 
the issues of stores by the purser, and, if he thought the inter- 
est of the government or of the crew required it, to restrict the 
issues of such stores to a proper quantity ; but he had no right 
to reduce or control the prices at which such stores should be 
issued, that being fixed by the rules and regulations, and the 
usages and customs, of the navy. Was there, then, a fixed price 
or rate of advance which the purser had a right to charge on 
these articles, and if so, what was it?) And was it charged by 
the order of Commodore Claxton ? 

‘On behalf of the United States, it is contended that the 
rules and regulations prepared by the Board of Navy Commis- 
sioners, and published in 1818, were in full force, and that by 
these, ‘all articles of wearing apparel, and materials of which 
wearing apparel is made, to be charged as slops,’ and an ad- 
vance of ten per cent. only allowed. 

“Tt is admitted, that, so far as these rules and regulations are 
not opposed to an act of Congress, and subsequent rules and 
regulations they are in force; but it is contended that these 
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do not extend to the private stores of the purser, but only to 
those purchased by the government; or if they do, that the 
rule is superseded by the regulations issued in 1832, which 
were in full force in 1839 — 40. 

‘‘T deem it unnecessary to detain you by an examination of 
the first view, as I think the last is correct ; although the rule 
or section referred to in the Red Book, on the face of it, pur- 
ports to bear date 27th July, 1809, and may have been sus- 
pended by the rules of 1818 (as to which, however, it is un- 
necessary to decide). I consider the incorporation of it in the 
rule of 1832 as a new issue of that date, and binding from the 
time of its promulgation, although it may conflict with the 
rules of 1818. 

‘“‘ Each successive secretary or head of a department has the 
same right as his predecessor to give a construction to the laws, 
or regulations, or usages, of the business of his department ; 
and the construction given by the last will be binding until 
changed by his successor. This construction of the rules of 
1832 has been adopted, not only by the accounting officers of 
the government, but by Congress. (See an Act for the relief 
of E. B. Babbit, March 2d, 1833.) The rules of 1832 provide 
that twenty-five per cent. should be allowed upon articles of 
secondary necessity, embracing it, &c. (See Red Book, p. 18.) 

‘“‘ Are these articles of private clothing, and the materials of 
which such clothing is made, such as are furnished by pursers, 
articles of secondary necessity? ‘This is a question for the 
jury to determine. From the evidence, it appears that the arti- 
cles furnished by the purser are of a finer material than those 
provided by the government, and have generally been consid- 
ered in the service as a holiday or shore dress for the seamen. 
They are not required to purchase them, but do so at their own 
pleasure. A number of witnesses have been examined, who 
proved it to have been the custom and usage to charge upon 
these articles an advance of twenty-five per cent, and that they 
were considered of secondary necessity. It is true there can be 
no usage recognized by the courts which is contrary to law. 
Usage cannot alter the law, but it is evidence of the construc- 
tion given to it; and when the usage is established, it regulates 
the rights and duties of those who are within its limits. But 
it is said a different construction was given to these regulations 
by Secretary Paulding, and that he confirmed the view and 
construction of Commodore Claxton. 

“If the order of Commodore Claxton had been confined to 
supplies purchased subsequent to the receipt of this general or- 
der, then there might have been force in this argument ; but no 
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change of a usage, even by authority, can have a retrospective 
effect, but must be limited to the future.” 

And in answer to the sixth and fifteenth prayers for instruc- 
tion, the learned judge charged the jury, — 

‘It'is, however, said, supposing all these doings by Commo- 
dore Claxton to have been wrong, still the government is not 
liable for his acts, and therefore the defendant is not entitled to 
a set-off in this action, although he may have sustained dama- 
ges by them. For the purpose of this case, and with a view 
of obtaining your verdict on the merits of this claim, I state the 
law to be, that Commodore Claxton was the agent of the gov- 
ernment in all this transaction, and although his acts may not 
have been previously authorized by the governmenf, yet if they 
were afterwards ratified by the Secretary of the Navy, witha 
full knowledge of the facts, as they appear to have been, then 
the government is responsible for any loss occasioned by his or- 
ders so ratified or confirmed.” 

In answer to the seventh, eighth, and ninth prayers of the 
plaintiffs for instruction, the judge charged the jury, — 

** Again it is contended, that, supposing all the allegations on 
part of the defendant to have been fully made out by the evi- 
dence, yet this is not such a claim as can be set off against the 
demand of the government in this action. However this might 
be in suits between individuals, the government of the United 
States does not resort to technicalities to screen it from a just 
claim by any of its citizens. The act of 3d March, 1797, di- 
rects, not only that legal, but that equitable, credits should be 
allowed to the debtors of the United States by the proper offi- 
cers of the Treasury Department, and if then disallowed, that 
they may be given in evidence at the trial ; and this whether 
the credits arise out of the particular transaction for which he 
was sued, or any distinct or independent transaction, which 
would constitute a legal or equitable offset or defence, in whole, 
or in part, of the debt sued for by the United States. 

“If, therefore, you believe the defendant has sustained injury 
by the order of Commodore Claxton, which, according to these 
principles, was contrary to law in limiting the prices, and which 
order was subsequently approved by the Secretary of the Navy, 
having a full knowledge of the facts, you will, from the evi- 
dence, ascertain the amount of such loss, and credit the defend- 
ant with it as an equitable defence against the claim of the 
government. In ascertaining this amount, you will recollect 
that the prohibition of Commodore Claxton as to price applied 
only to clothing, or materials of which clothing is made, and 
to no other articles of secondary necessity.” 
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In answer to the tenth and eleventh prayers of the plaintiffs 
for instruction, the judge charged the jury, — 

“Tt is incumbent on the defendant to satisfy you of the 
amount of credit to which he is entitled under this head. In 
estimating it, you are to allow only the actual loss sustained by 
him, and not any prospective or anticipated profits which might 
have been made by the defendant, supposing his whole stock 
to have been sold at the prices claimed by him. 

“If, in consequence of this order, the goods remaining on 
hand were injured or damaged, he is entitled to recover the 
amount of such damage ; but the jury will determine whether 
such damage was caused by this order, and whether the sales 
were lessenéd in quantities in consequence of the reduction of 
price. The sales made on shore, and those to other pursers, 
are not such sales as would entitle him to charge the govern- 
ment with the advance of twenty-five per cent. on cost; but 
if made bond fide, with a view to reduce an anticipated loss, he 
will be entitled to be made good his actual loss on such sales.” 

In answer to the thirteenth and fourteenth prayers of the 
plaintiffs for instructions to the jury, the judge charged, — 

“The second and third items of claim are for commissions 
on moneys paid by the defendant to mechanics and laborers, 
when stationed at the navy-yard at Pensacola, from October, 
1835, to December, 1837 ; and a commission on the amount of 
bills of exchanges drawn by him on the government, from 
May, 1827, to February, 1830. 

“These are alleged to be extra services, for which, by the 
custom of the department, he is entitled to extra compensation. 

“From the rules and regulations of 1818 and 1832, as given 
in evidence, it appears that both the drawing of bills of ex- 
change by the pursers when abroad, and the payment of me- 
chanics and laborers by them, when stationed at navy-yards, 
were duties devolved on and usually performed by pursers. 

“ But if, from the evidence, the jury believe that these du- 
ties were required of, and were performed by, the defendant 
over and above the regular duties of his appointment, and that 
it has been the practice of the government or Navy Department 
to allow to pursers compensation on commissions over and 
above the regular pay, and that the defendant took upon him- 
self the labor and responsibility of such payments and drawing 
of bills, with an understanding on both sides that he should be 
compensated for the same as extra services, then it is compe- 
tent for the jury to allow such sum as they may find to be rea- 
sonable and conformable to the general usages of the govern- 
ment in like cases. But the custom and usage which has been 
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invoked by the defendant in his favor, must also operate when 
it is established against him. ‘The usage, to be binding, must 
be uniform, and be applicable to all officers of the same grade, 
under similar circumstances. It is not sufficient that one, two, 
or half a dozen officers have been allowed an extra compensa- 
tion for such services, unless the rule was a general one, so that 
each officer performing the service might be supposed to rely 
on the known practice of the government to allow extra com- 
pensation at the time the service is performed. ‘The jury will 
say, whether the few cases in which extra compensation is 
proved to have been allowed are not rather exceptions to the 
general rule of refusing such compensation, than proof of the 
rule itself. 

‘My opinion is, that the weight of the evidence is against 
the claim of the defendant for either of these items.” 

And thereupon, the counsel for the said plaintiffs did then 
and there except to the aforesaid charge and opinions of the said 
judge, on the several points upon which his instructions were 
prayed for, to the jury. And inasmuch as the charge and opin- 
ions, so excepted to, do not appear upon the record, the said 
counsel for the plaintiffs did then and there tender this bill of 
exceptions to the opinion of the said judge, and requested the 
seal of the said judge should be put to the same, according to 
the form of the statute in such cases made and provided. And 
thereupon, the said judge being so requested, did put his seal to 
this bill of exceptions, pursuant to the aforesaid statute in such 
cases made and provided. 

[u. s.] ARCHIBALD RANDALL, District Judge. 


The jury, under the above instructions of the court, found 
the following verdict :— 


‘“‘ We, the jury, impanelled in the case of the United States 
v. McKean Buchanan, a purser in the navy, find that there is 
due by the plaintiffs to the defendant the following sums, to 
wit :— , 

Commissions on the payment of mechanics and 


laborers at the navy-yard, Pensacola - $ 2,275.38 
Interest on the same - - - - - 1,024.00 
Commissions on drawing bills of exchange 1,626.86 
Interest on the same - - - - . 1,455.00 
Loss on sales on board the frigate Constitution 385.52 
Loss of commissions - - - . - 5,277.46 

$ 12,044.22 

Deduct government claim . . - 11,535.50 


Due Purser Buchanan - - - $ 508.72 ” 
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The counsel for the United States then moved for a new 
trial, objecting, amongst other things, to the allowance of inter- 
est, where no such claim was made by the defendant. Where- 
upon the counsel for the defendant filed a remittur for the two 
sums of interest, amounting together to the sum of $ 2,479, and 
agreeing that a judgment might be entered against him in favor 
of the United States for $ 2,148.99. 

The court overruled the motion for a new trial, and directed 
a judgment to be entered accordingly. 

By the above bill of exceptions, the case was carried to the 
Circuit Court, which, on the 9th of November, 1846, affirmed 
the judgment of the District Court. 

The United States brought the case up, by writ of error, to 
this court. 


It was argued by Mr. Gillet and Mr. Johnson (Attorney- 
General), for the United States, and Mr. G. M. Wharton and 
Mr. Dallas, for the defendant in error. 


The brief filed by the Attorney-General made the following 
points : — 

I. That the court erred in the charge given as to commissions 
on bills drawn by the defendant, and payments made by him 
to mechanics and laborers at the navy-yard ; because, whether 
these commissions were to be allowed was a question of law 
for the court, depending upon the rules and regulations of the 
navy, which do not warrant them. Ist. By the rules and reg- 
ulations it was the defendant’s duty to perform the services for 
which the charges were made. 2d. No parol evidence was ad- 
missible to.the contrary. 3d. And, in fact, there was no evi- 
dence from which the jury were at liberty to infer that the ser- 
vices for which the charges were made were extra to those which 
he was in duty bound to perform under the rules and regulations, 
or that there was any practice or usage under which he could 
be paid for the same. 4 Howard, 80; 2 Wash. C. C. 24; 3 ib. 
149; Gilpin, 372; 6 Binn. 417. 

II. That the court erred in charging the jury that the rules 
on the subject of pursers’ commission on supplies furnished to 
the crew, established by the Blue Book of 1818, were super- 
seded and repealed by the republication of the rule of 1809, in 
the Red Book of 1832; whereas the Red Book declares that 
the rules contained in the Blue Book, except in two particulars 
mentioned, and others which have been expressly amended, 
were in full force for the reasons assigned. ‘That the regula- 
tions as to pursers’ commissions on articles furnished to the 
crew in the Blue Book are questions of law, and the true con- 
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struction of them is, that pursers are entitled to dispose of slops, 
and articles of wearing apparel, and of materials of which it is 
made, at a commission or profit of ten per cent. only. That 
the regulation of 1809, allowing twenty-five per cent. upon ar- 
ticles of secondary necessity, if it ever included wearing ap- 
parel, or materials of which it is made, was superseded and 
repealed by the regulations of 1818, which directed them to be 
charged as slops, and was not revived by the republication in 
1832. And that the secondary articles mentioned in the regu- 
lations of 1809 were defined in the regulations of 1818 to be 
soap and the other articles enumerated, (wearing apparel, or 
materials for it, nor being among them,) and upon these, by 
the regulations of 1818, pursers were to be allowed to charge 
twenty-five per cent. profit. 

III. That the court erred in charging the jury that the un- 
liquidated damages for commissions and losses could be set off 
in this action at all; and also erred in charging that the United 
States were liable for them, if incurred by Commodore Clax- 
ton; and in stating the law to be, that the Commodore was the 
agent of the government; and that although his acts may not 
previously have been recognized, yet, if they were afterwards 
ratified, with a full knowledge of the facts, as they appear to 
have been, then the government is responsible for any loss occa- 
sioned by his orders, so ratified or confirmed. 9 Pet. 319; 2 
Wash. C. C. 131, 161; 13 Wend. 139, 156, 157 ; 4 Mason, 482 ; 
5 ib. 425, 439; 10 Pet. 80; 4S. & R. 249; 58. & R. 122; 
108. & R. 14; 4 Watts & Serg. 205, 214. 

IV. That there was error in the judge’s charge, in answer 
to the tenth and eleventh prayers ;—J1st. Because the tenth 
was not granted when it should have been; and, 2d. Because 
that part of the charge in which he told the jury that “the 
sales made on shore and those to other pursers are not such 
sales as would entitle him to charge the government with the 
advance of twenty-five per cent. on cost; but if made bond 
fide, with a view to avoid an anticipated loss, he will be entitled 
to be made good his actual loss on such sales,” was erroneous, 
— the United States, under the circumstances, not being liable 
for such loss, as the jury were, by this instruction, authorized 
to charge them with. 

V. That the court erred in allowing the defendant to turn 
the verdict in his favor into a verdict against him, by allowing 
him to remit, without the consent of the United States, and by 
entering up judgment in their favor without their consent, and 
contrary thereto. And because the said judgment, even as so 
corrected, is erroneous, as it includes commissions on drawing 
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bills and making payments to mechanics and laborers at the 
navy-yard, and losses on alleged sales on board, and loss of 
commissions. 


The brief of the counsel for the defendant in error presented 
the following points : — 

1. That at the time when the alleged claim of the govern- 
ment against the defendant, and the alleged credits of the de- 
fendant, arose, there was no law of the United States expressly 
defining the duties or the emoluments of a purser in the navy 
of the United States; but that the said duties and emoluments 
were regulated by the rules and regulations of the navy, by 
orders from the Navy Department, and by usage or custom. - 

2. That the rules and regulations prepared by the Board of 
Navy Commissioners, and published in 1818, called the Blue 
Book, did not extend to the private stores of the purser, but 
only to those purchased by the government, and were not the 
rule regulating the charge of commissions by the defendant on 
the sale of private clothing, or the materials of which it was 
made, or of tea, sugar, and tobacco, during the period in which 
the present controversy originated. 

3. That the said rules of 1818, if ever applicable to said 
subject-matters, were superseded to that extent by the rules 
of 1832, called the Red Book ; and that these latter rules regu- 
lated the duties of the defendant and his emoluments, as to the 
said subject-matters of controversy in this suit. 

4. That there is no error in law in the charge of the district 
Judge, nor in the record, upon the subject of the credits 
claimed by the defendant for commissions on paying mechan- 
ics and laborers at the Pensacola navy-yard, and on drawing 
and negotiating bills of exchange; that the said claims of the 
defendant depended upon the finding by the jury of certain 
facts in relation to which evidence had been submitted on both 
sides, and that the finding of those facts conclusively estab- 
lishes the right of the defendant to claim said credits. 

5. That this court cannot revise the finding by the jury of 
the facts in controversy, nor grant a new trial, nor reverse the 
judgment below, except for error in law appearing on the 
judge’s charge, or on the record. 

6. That the defendant was entitled to all the emoluments of 
his office, which, by express or implied contract with the 
United States, belonged thereto; and that the existing regu- 
lations of the naval service, and the existing custom and usage 
of the navy, defined and formed a contract between the gov- 
ernment and the defendant in this respect. 
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7. That the defendant properly expended the money which 
he received from the United States for that purpose, and with 
which he is charged in account, and which is sought to be re- 
covered back from him in this suit, in the purchase of the cus- 
tomary private stores; and that he was entitled to sell said 
stores, in conformity with the rules of the ship, to the officers 
and crew of the Constitution, at prices regulated by the existing 
rules and usage of the service; and that he could not lawfully 
be compelled to sell them at lower rates, nor without a breach 
of the contract with him. 

8. That defendant, as an inferior officer, was by law obliged 
to submit to the orders of Commodore Claxton in the premises; 
and that by so submitting he lost none of his rights as purser, 
but is entitled to assert them in this suit. 

9. That the ratification of the said Commodore’s conduct in 
the premises by the Secretary of the Navy, with a full knowl- 
edge of the facts, rendered the United States liable for any loss 
sustained by the defendant resulting from a breach of contract 
as aforesaid, and from the orders of said Commodore, so rati- 
fied; and that the Secretary had no right to diminish the 
established rates of profit with respect to stores purchased by 
defendant prior to such diminution. 

10. That, under the evidence in the cause, it was right to 
submit to the jury, as a question of fact, what were “articles of 
secondary necessity’; and also to charge them, that, if they 
were satisfied from the evidence of the existence of a usage to 
consider clothing, and the materials whereof clothing is made, 
as such articles, and to charge an advance thereon of twenty- 
five per cent., such usage was evidence of the construction 
given to the law, and regulated the rights and duties of those 
acting within its limits. 

11. That there was no error in charging that the defend- 
ant was entitled to a credit for the actual loss proved by him 
to have been sustained in consequence of being compelled to 
sell his stores at the advance of ten per cent. only, if he were 
authorized to charge an advance of twenty-five per cent. on 
the same. Nor in charging that he was entitled to such credit 
for all actual loss in consequence of the said order of Commo- 
dore Claxton. 

12. That there.is no error in law in the charge of the dis- 
trict judge. 

13. That the defendant was entitled to set off all equitable 
as well as legal credits which he had, and had duly preferred 
against the United States; and that his claims in this case, if 
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found by the jury, were equitable credits, which he had aright 
to set off against the plaintiffs’ claim. 

14. That there was no error in allowing the defendant to 
remit a portion of his credits, as allowed him by the jury ; nor 
in entering the judgment accordingly. 

Upon the first point, the counsel for the defendant in error 
cited the case of United States v. Tingey, 5 Peters, 115, 
126, and a circular from the Navy Department dated March, 
1832. 

The pay from the treasury to pursers was regulated by the 
act of 18th April, 1814, sec. 1, (3 Stat. at Large, 136,) which 
provided, that “the pay and subsistence of a purser should be 
forty dollars per month, and two rations per day.” 

By the act of March 3d, 1835, (4 Stat. at Large, 755, 757,) 
it was provided, that ‘no allowance shall hereafter be made to 
any officer in the naval service of the United States, for draw- 
ing bills, for receiving or disbursing money, or transacting any 
business for the government of the United States,” &c. 

The act of August 26th, 1842, (5 Stat. at Large, 535,) 
introduced a new system with reference to pursers, and pro- 
vides, section 3, that, “in lieu of the pay, rations, allowan- 
ces, and other emoluments authorized by the existing laws 
and regulations, the annual pay of pursers shall be as fol- 
lows,”’ &c. ‘This act also provided for the purchase of all sup- 
plies for the navy to be made with the public money, under 
regulations to be prescribed by the executive. And pursers 
are prohibited thereafter from ‘“ charging any profit or percent- 
age upon stores or supplies to persons in the naval service, oth- 
er than those thereinafter prescribed.” 

The Red Book, p. 18, provides, under the head of “ Allow- 
ance to Pursers,” as follows : — 

“§ 1. An allowance of commission of 23 per cent. upon pay- 
ments made by pursers is of ancient date. 

“§ 2. Pursers are allowed a commission of 5 per cent. on the 
amount of sales of dead men’s clothes. They are also allowed 
5 per cent. upon clothing distributed to the crew. January 29, 
1803. 

“25 per cent. upon articles of secondary necessity, embrac- 
ing all articles not denominated luxuries, upon which 5 per 
cent. is not charged. 27 July, 1809. 

“50 per cent. upon luxuries, such as tea, coffee, sugar, and 
tobacco, when furnished either to officers or crew. 

“In vessels of 20 guns, an additional allowance is made upon 
groceries of 5 per cent., and in vessels under 20 guns, of 10 per 
cent. upon the same articles.” 
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Red Book, p. 50:— 

“§ 1. Pursers must transnit to the Navy Commissioners a 
certified invoice of all articles provided by them for vessels 
bound on a cruise, including all articles procured to be sold for 
their own benefit. October 20, 1830.” 

“$3. All bills of exchange drawn by pursers on the depart- 
ment must be in favor of and indorsed by the commander of 
the vessel or squadron. A separate letter of advice must ac- 
company each bill, stating (among other things) the rate of ex- 
change at which the bill is negotiated, &c., &c. August 10, 
1824.” 

Upon the second point, the counsel for the defendant cited 
numerous passages from the Blue Book, to show the rate of ad- 
vance which pursers might charge upon what are called “ pri- 
vate stores”; but as the court did not decide the point, these 
references are omitted. 

3d point. ‘The counsel contended that the issue of the Red 
Book, by competent authority, superseded the Blue Book in 
the matter of the emoluments of pursers. United States v. Mc- 
Daniel, 7 Peters, 14; Act of Congress of March 2, 1833, for the 
relief of E. B. Babbit. 

Upon the fourth, fifth, sixth, seventh, and tenth points, on 
defendant’s brief, it is submitted, that, if the duties and 
emoluments of the purser were regulated by no statute, but 
dependent upon rules and usage, it was the duty of the district 
judge to submit the question of fact to the jury, what the usage 
in the matter was, under the evidence presented on both sides ; 
and that he was right in directing them to regulate their ver- 
dict in accordance with their view of the usage. 

Although there can be no usage recognized by the court 
which is contrary to law,—and usage cannot alter the law, — 
yet it is evidence of the construction given to it; and when the 
usage is established, it regulates the rights and duties of those 
within its limits. 7 Peters, 14, 15, before cited. 

Allowances and emoluments were recognized by statute, as 
belonging to pursers; and, of course, they were entitled to 
these, as matter of contract, whenever they rendered the proper 
service. As specially applicable to the fifth point, the counsel 
for defendant cited Henderson v. Moore, 5 Cranch, 11; Barr v. 
Gratz, 4 Wheat. 213; Blunt’s Lessee v. Smith, 7 Wheat. 248 ; 
Brown v. Clarke, 4 How. 4; Zeller v. Eckert, Ibid. 298. 

The jury have found the fact, that the defendant performed 
these duties upon request, over and above the regular duties of 
his appointment, that it has been the practice of the govern- 
ment to allow to pursers extra compensation, and that the de- 
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fendant performed these particular services, with an under- 
standing on both sides that he should be compensated for them 
as extra services. Surely there can be no legal objection, un- 
der these circumstances, to the defendant’s claim, upon this 
head. 

As to the eighth and ninth points, it is remarked, that the Na- 
vy Commissioners’ Rules, p. 21, section 10, provide, — “If any 
officer shall receive an order from his superior, contrary to the 
general instructions of the Secretary of the Navy, or to any 
particular order he may have received from the said Secretary 
of the Navy, or any other superior, he shall represent in writ- 
ing such contrariety to the superior from whom he shall have 
received said order; and if, after such representation, the supe- 
rior shall still insist upon the execution of his order, the officer 
is to obey him, and to report the circumstances to the com- 
mander of the ship, to the commander of the fleet or squadron, 
or to the Secretary of the Navy, as may be proper.” 

This mode was strictly pursued by the defendant; and he, 
of course, lost none of his rights by obeying the law. 

Upon the eleventh and twelfth points on defendant’s brief, 
it is submitted, that the defendant received, by the ver- 
dict and judgment below, no allowance or equitable credit, 
except as a compensation for actual loss theretofore sustained 
by him, in consequence of the erroneous construction of the 
rules regulating his compensation on the part of the officers 
of the government. He being entitled, by contract and law, to 
dispose of the stores, which had been purchased by him prior to 
any change of existing regulations, at a fixed rate; and having 
been compelled by his superior officer, (whose orders were sub- 
sequently ratified by the government,) to part with them at a 
less rate, or, in other words, the credit arising from sales 
made by him, to which he was entitled as an offset against the 
money placed in his hands by the government, being illegally 
diminished by the auditing officers of the United States, — he 
is at liberty in a suit against him, brought to recover the bal- 
ance of money in his hands, to assert his rights to the proper 
rate of profit, and to defalk that from the debit side of his ac- 
count. The government having deposited in the purser’s hands 
a sum of money, with authority and instructions to buy certain 
goods therewith, and to dispose of them at fixed rates, cannot, 
after his purchase and subsequent disposition of these goods, 
call upon him to refund the money, without an allowance to 
him of the rates of profit originally agreed upon between them. 
If, for example, he bought an article, with the government 
money, for fifty cents, which he was entitled to dispose of for 


a? 




















JANUARY TERM, 1850. 101 





The United States v. Buchanan. 





seventy-five cents, and the United States subsequently compel 
him to sell it for sixty-two and a half cents, they cannot, in 
calling him to account for the money intrusted to him, deny 
his right to charge them with the difference of twelve and a 
half cents, which would make up his legal profit on the trans- 
action. 'They become, in equity, bound themselves to reim- 
burse him for the actual loss of profit accruing from their act. 
And such was the judge’s charge. He instructed the jury to 
allow “only the actual loss sustained by the defendant, and 
not any prospective or anticipated profits.” United States v. 
Hawkins, 10 Peters, 125, shows the manner in which the pur- 
sers’ accounts are adjusted at the treasury. 

Upon the thirteenth point, the following authorities are ad- 
duced (a part of these authorities are also applicable to the fifth 
point): — United States v. Ripley, 7 Peters, 18 ; United States v. 
McDaniel, 7 Peters, 1; United States v. Fillebrown, 7 Peters, 
28; United States v. Wilkins, 6 Wheat. 135. 

The same general principle as to the right of set-off is laid 
down in United States v. Robeson, 9 Peters, 319; United States 
v. Bank of the Metropolis, 15 Peters, 377. 


Mr. Justice WOODBURY delivered the opinion of the court. 

This is a writ of error, presenting three distinct grounds of 
exception to the judgment rendered in the court below. 

Neither of these is claimed to justify us in revising the find- 
ing of the jury on the evidence, though the verdict was not 
acceptable in some respects to the district judge who tried the 
cause, but should have been scrutinized by him, if at all, and, 
if clearly wrong, submitted to another jury for correction on 
the motion for a new trial. The exceptions to be now con- 
sidered are, therefore, confined to the instructions given to the 
jury concerning the claims made in set-off by the original de- 
fendant, and are, that they all were, in point of law, incorrect. 

Those claims were, — 

1st. For commissions for drawing bills of exchange. 

2d. For commissions on payments made to mechanics and 
laborers at the navy-yard at Pensacola. 

3d. For loss of commissions on sales of slops, and loss by 
depreciation of property in the Pacific. 

The claim for commissions for drawing bills of exchange 
is founded on such service, performed at times from May, 1827, 
to February, 1830. But it appears that such commissions 
were not, at any period, usually allowed to permanent pur- 
sers. And though one or two instances were given of such 
allowances under peculiar circumstances, they were limited 
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to that number; and on the 10th of November, 1826, com- 
missions to commanders of squadrons, and “ officers of any 
grade,” for drawing such bills, were expressly abolished. (Red 
Book in the Navy, p. 10 and p. 27. See also Letter of 4th 
Auditor, 26th June, 1844; Circular, lst April, 1833. ) 

When the present claim was presented to the department 
by Mr. Buchanan, in 1831, it was, therefore, rejected, and seems 
to have been abandoned by him for nearly ten years after, when, 
another difficulty arising as to other transactions of his in the 
Pacific, this claim was revived, and offered in set-off to a suit 
by the government for moneys then recently advanced to him. 

On what ground, then, could the district judge properly 
leave its allowance to the jury, as he did at the trial in this 
case? It seems to us, that he should have instructed them 
that, in point of law, neither any act of Congress, nor any 
regulation of the department, justified the allowance; that 
the service performed was an ordinary one, connected with 
a purser’s official duties, and consequently, for which, in 
point of law, he was entitled to no extra compensation by 
way of commissions or otherwise. (See Gratiot v. United 
States, 4 How. 112.) 

The two cases, often relied on to justify such an allowance, 
were both claims for what was deemed by the court extra 
service. (United States v. McDaniel, and United States v. Fil- 
lebrown, 7 Pet. 16 and 28.) 

. On the subject of a usage or custom, attempted to be 
proved, to- overturn these principles and decisions, it seems 
to us that the judge should have ruled, that a usage ought 
not to be ‘permitted to be set up, where a rule, as here, is not 
doubtful, but settled. (Brown v. Jackson, 2 Wash. C. C. 24; 6 
Binney, 417.) And that a usage or custom, when admissible, 
must, in order to be valid, be ancient, reasonable, and generally 
known, (3 Wash. C. C. 149,) and also be certain (United States 
v. Duval, Gilpin, 372). Consequently, when it appeared here 
that the compensation was fixed or clear, and when it appeared 
that only one, or, at the furthest, two extra allowances could 
be proved of commissions for such services by permanent 
pursers, and those under peculiar circumstances, he should 
have directed that, in point of law, these last did not con- 
stitute a valid usage or custom, and that there was nothing 
properly to be left to the jury on the subject. In the United 
States v. McDaniel, 7 Pet. 16, the usage had existed uninter- 
ruptedly for fifteen years. 

There is a very good description of a custom or usage in 
ch. 1, art. 3, of the Civil Code of Louisiana : — “ Customs result 
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from a long series of actions, constantly repeated, which have, 
by such repetition and by uninterrupted acquiescence, acquired 
the force of a tacit and common consent.” How imperfectly 
the evidence in the present case meets the requirements of 
such a definition as this, or of any legal view of a valid usage, 
is so obvious as not to need further explanation. 

The second claim, for paying mechanics and laborers at the 
navy-yard at Pensacola, from 1835 to 1837, stands in a simi- 
lar condition. It was a service expressly imposed on a purser 
of a yard as official, by the Blue Book of the navy, as 
early as 1818 (p. 14). 

But the judge instructed the jury, that this book had ceased 
to be in force. In this he erred. For the Navy Department, 
in 1831, had expressly and officially published, that it was 
still “in full force,’ except in two or three other particulars, 
specified in a note to the Red Book (p. 49, note). The latter, 
also, was then first printed, and not only did not profess to 
repeal the former, but such was not its legal effect. The Blue 
Book related chiefly to other matters than what were in the 
Red Book, and which were as necessarily to remain regulated 
by the former after the publication of the latter as before, and 
even now as then. 

The Blue Book concerns the complement of officers and 
men for vessels of different sizes, the duties of those officers 
on shipboard and at yards, salutes, recruiting, &c.; and not, 
like the Red Book, relating to decisions in the civil adminis- 
tration of the department, and circulars, orders, &c., connected 
with it. 

The latter was a mere collection of these latter matters, be- 
fore existing dispersed and in manuscript ; and being compiled 
and printed for the benefit of navy officers, as well as the de- 
partment, the date of each decision and circular was given, 
so that officers might see, if decisions, regulations, or circulars 
conflicted in any degree, as they sometimes might, which was 
of most recent date, and consequently often modifying or super- 
seding one made earlier. The Red Book introduced nothing 
new into the service, nor professed to do it, but merely ar- 
ranged and made more generally known by printing, in 1831, 
what had before taken place on the matters described in it, as 
had been done in relation. to some matters in the Blue Book, 
by printing and distributing that in 1818, as well as compiling 
and publishing in that other things new and permanently 
useful. 

There being, then, no repeal of this part of the Blue Book 
relating to the duties of pursers at yards, the payment of 
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mechanics and laborers stood, as ever since 1818, if not longer, 
an official duty of pursers stationed at them. 

The idea of attempting to set up a usage to pay commis- 
sions for this service, and leave merely one case of the kind 
to the jury as evidence of such a usage, was altogether un- 
tenable on sound principles, as before shown under the first 
claim. All the other cases referred to in support of such a 
usage or custom were not cases to allow commissions, though 
sometimes to sanction a sum of money for a clerk. 

But even this last had been abolished as early as 1826, long 
before the service performed by the original defendant, and 
only an additional steward had been since allowed at yards 
where the workmen were numerous. (Red Book, 52. See 
Letter of 4th Auditor, June 26, 1844, and Circular of Ist 
April, 1833.) 

There is, likewise, another defect in the instructions to the 
jury on both of these points, in permitting the testimony of 
naval officers, and sometimes of subordinate ones, rather than 
the head of the department, to go to the jury to enable them 
to decide what were and were not official duties, when it was 
rather the province of the court, after being duly informed from 
proper sources, to settle that as a question of law, and direct 
the jury upon it. (4 How. 80; 6 Binney, 417.) 

The third ground of claim, and the instructions upon it, are 
in some respects different, and remain to be considered. 

This claim was for commissions lost on the sale of slops 
and for depreciation in property, caused by orders of Com- 
modore Claxton in the Pacific in 1839. 

The latter, finding that an unusual quantity of some kinds 
of clothing had been issued by the defendant from his private 
stores, on which an advance of twenty-five per cent. had been 
charged, and only a small quantity from the public stores, on 
which only ten per cent. advance was charged, interposed and 
issued an order against taxing the crew over ten per cent. ad- 
vance on certain articles of weariyg apparel, on which the de- 
fendant insisted he was entitled to twenty-five. This claim 
is for a loss of the difference between ten and twenty-five per 
cent. on what was and might have been sold, and loss by de- 
preciation on articles not sold. Considering the views enter- 
tained by this court on the impropriety’ in law of allowing this 
claim to be put in at all in set-off to this action, it is not neces- 
sary to decide here which percentage was the proper one. 

On the one hand, the opinion of the Commodore was sus- 
tained by that of Mr. Paulding, then Secretary of the Navy, 
— presumed to be best acquainted with the previous construc- 
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tions in the Navy Department,— and by the express language 
of the Blue Book (pp. 103 and 105), and by some early de- 
cisions published in the Red Book (p. 18), as well as by the 
views of some of the members of this court; yet other con- 
structions of these decisions tend to sustain the claim, as do 
the views of other members of this court. 

Whichever of these constructions, then, may be correct, is 
not now settled, because we think it clear, that such a claim 
as this is not allowable at all by way of set-off to an action 
brought by the government. 

The statute of March 3d, 1797, which allows set-offs, has 
had a very liberal construction by this court, extending it to 
matters even distinct from the cause of action, if only such as 
the defendant is entitled to a credit on, whether equitable or 
legal. (United States v. Wilkins, 6 Wheat. 135; Ripley v. 
United States, 7 Pet. 25.) 

The object is to settle between the parties their mutual ac- 
counts or debts. (See the Act of Congress. ) 

But any wrongs or torts done, and any unliquidated damages 
claimed, have never been permitted as a set-off. (Butts »v. 
Collins, 13 Wend. 156; McDonald v. Neilson, 2 Cow. 140; 
Heck v. Sheener, 4 Serg. & Rawle, 249; 10 Serg. & Rawle, 
14.) This rule prevails when the United States are plaintiffs, 
as well as individuals. (United States v. Robeson, 9 Pet. 325.) 

Much less could wrongs done by others than the United 
States, and for whom it would be a very grave question wheth- 
er the United States were in law responsible, be set off, and 
unliquidated damages allowed. 

Such a transaction, whether sounding er delicto or er con- 
tractu, seems to be one between the two officers, rather than 
between one of them and the government. (United States v. 
Hawkins, 10 Pet. 184; 9 Pet. 319.) 

It is certain, that no action could technically be sustained 
against the United States for any wrong done here by Com- 
modore Claxton. And, waiving their sovereignty to bar a suit, 
it is quite manifest that no claim exists as a matter of course 
against the government for a wrong done by one officer against 
another officer, or by one officer against an individual, when 
the liability of the officer himself for public acts is often 
questionable ; and wher the liability of the government for 
his acts, private or public, is still more in doubt. (Garland 
v. Davis, 4 Howard, 148, and cases there cited; Story on 
Agents, 412, note; Duncan v. Findlater, 6 Clark & Fin. 
903, 910.) 

Nor does it alter the case, if another officer, like a Secretary 
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of the Navy, approves of the wrong. Should a post-captain 
go out of the path of his duty, or act beyond his legitimate 
authority, it appears on its face an affair between him and the 
sufferer, and not between the latter and the government. 

The defendant, if he has really been wronged by Commo- 
dore Claxton, acting against and beyond his official authority, 
has not only the usual modes of redress against him in the 
judicial tribunals, (Jones v. Bird, 5 Barn. & Ald. 837; 15 East, 
384,) but it is gratifying to reflect, that resort to Congress is 
also open for relief, and with success, undoubtedly, should the 
defendant be able to satisfy Congress he was wronged by the 
Commodore, and that it is just and proper for the government 
to atone for any injury so done to him by another. 

But some legislative sanction to this claim, or some recog- 
nition by Congress of a right to it, would seem an indispen- 
sable preliminary to its allowance in any form in the judicial 
tribunals against the government. See United States v. Mc- 
Daniel, 7 Pet. 2 and 16. 

Judge Story in his work on Agents (¢ 319) says: — “In 
the next place, as to the liability of public agents for torts 
or wrongs done in the course of their agency, it is plain that 
the government itself is not responsible for the misfeasance, 
or wrongs, or neglects or omissions of duty, of the subordinate 
officers or agents employed in the public service.” 

This view is sustained by several adjudged cases, among 
which are the United States v. Kirkpatrick, 9 Wheat. 720, and 
8 Wendell, 403; United States v. Vanzandt, 11 Wheat. 190; 
1 Peters, 318; 5 Mason, C. C. 441; 15 East, 393; 6 Clark 
& Fin. 903.. 

Consequently, the judge in the District Court erred in law 
by permitting a set-off, composed of such a claim, to go to the 
jury at all. There being error in the instructions on all the 
three claims, and the judgment in the Circuit Court having 
affirmed that in the District Court, it must be reversed and 
one entered disaffirming it, and the case remanded thence to the 
District Court, in order that there may be a venire de novo in 
that court, and another trial had in conformity to these views. 


Mr. Justice McLEAN and Mr. Justice GRIER dissented 
from the above opinion. s 
Mr. Justice WAYNE did not sit in the cause. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
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Eastern District of Pennsylvania, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court 
affirming the judgment of the District Court in this cause be, 
and the same is hereby, reversed, and that this cause be, and 
the same is hereby, remanded to the said Circuit Court, with 
directions to enter a disaflirmance of the judgment of the Dis- 
trict Court, and to remand this cause to the said District Court, 
with directions to that court to award a venire facias de novo, 
and for further proceedings to be had therein in conformity 
to the opinion of this court. 








Tomas Witiiams, ADMINISTRATOR OF BensamMIN J. Batpwin, DE- 
CEASED, APPELLANT, v. Jonn W. anp WILuIAM BENEDICT, TRADING 
UNDER THE Firm AND StyLe oF Benepict & BENEDIcT. 


The laws of Mississippi direct that, where the insolvency of the estate of a deceased 
person shall be reported to the Orphans’ Court, that court shall order a sale of the 
property, and distribute the proceeds thereof amongst the creditors pro ratu, and 
that in the mean time no execution shall issue upon a judgment obtained against 
such insolvent estate. 

A judgment obtained against the administrator before the declaration by the Orphans’ 
Court of the insolvency of the estate, is not, upon that account, entitled to a pref- 
erence ; but must share in the general distribution. 

But this court expresses no opinion as to the right of State legislation to compel 
foreign creditors, in all cases, to seek their remedy against the estates of decedents 
in the State courts alone, to the exclusion of the jurisdiction of the courts of the 
United States. 


Tuts was an appeal from the District Court of the United 
States, for the Northern District of Mississippi, sitting as a court 
of equity. 

The appellant, Thomas Williams, was complainant below, in 
a bill setting forth, that letters of administration on the estate 
of Benjamin J. Baldwin, deceased, were granted to him in Oc- 
tober, 1838. That at the time he entered upon said adminis- 
tration and made an inventory of the estate, he confidently be- 
lieved that his intestate’s estate would be amply sufficient to 
satisfy all his creditors. 'That at November term, 1839, the 
respondents obtained a jfidgment against him in the District 
Court of the United States, for a debt due to them by the in- 
testate. That the complainant, having then discovered that 
the estate would not be sufficient to pay the debts of the de- 
ceased, suggested its insolvency to the Probate Court on the 
first Monday of December following ; whereupon the court ad- 
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judged the estate insolvent, and appointed commissioners to re- 
ceive and audit the claims. ‘That, to the great wrong of the 
intestate’s other creditors, an execution has been since issued on 
the judgment of Benedict & Benedict, and levied by the mar- 
shal on a large portion of the most valuable property of the 
intestate, thereby preventing the sale of it by the administrator 
under the order of the Probate Court. Wherefore he prays the 
court to grant him a writ of audita querela, and to order a writ 
of supersedeas to issue to the marshal, to stay the execution, 
and for further relief. 

On this bill, the judge ordered an injunction to issue. The 
respondents afterwards appeared and demurred to the bill for 
want of equity, and afterwards, at June term, 1845, upon hear- 
ing, the court decreed that defendants’ demurrer to plaintiff's 
bill of complaint be sustained, and the bill dismissed. At the 
same term, it was ordered that the final decree be enrolled, and 
an appeal allowed to thiscourt. A writ of error was also issued. 

The 80th section of the statute of Mississippi concerning the 
estates of decedents (Howard & Hutchinson, 409) provides 
that, ‘when the estate both real and personal of any person 
deceased shall be insolvent, or insufficient to pay all the just 
debts which the deceased owed, the said estate, both real and 
personal, shall be distributed to and among all the creditors, in 
proportion to the sums to them respectively due and owing ; 
and the executor or administrator shall exhibit to the Orphans’ 
Court an account and statement, &c. And if it appear to the 
said Orphans’ Court that such estate is insolvent, then, after or- 
dering the lands, tenements, &c. of the testator or intestate to 
be sold, they shall appoint two or more persons to be commis- 
sioners, with full power to receive and examine all claims of the 
several creditors of such estate,” &c., &c. And the court are 
afterwards required to make distribution pro rata among the 
creditors, after paying the funeral expenses, &c. 

The 98th section provides, that no execution shall issue on 
any judgment obtained against any such insolvent estate, but it 
shall and may be filed as a claim against it, &c. 


The case was argued by Mr. Frederic P. Stanton, for the 
appellant, and Mr. F'eatherston, for the appellees. 


Mr. Stanton said that the equity of this case was dependent 
upon the peculiar statutes of the State of Mississippi, which 
require the assets of insolvent estates to be divided among 
the creditors, in proportion to their respective demands. See 
Hutchinson’s Miss. Code, ch. 49, sec. 103, p. 667. 

This law creates a lien in favor of creditors from the time of 
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the debtor’s decease ; and a judgment by any creditor, against 
the administrator or executor, cannot affect the right of the 
other creditors to their due proportion of the estate. Same 
Code, p. 673. 

The supreme court of the State has given an authoritative 
exposition of these several provisions, in the case of Dye’s 
Administrator v. Bartlett, 7 Howard, (Miss. ) 227. 


Mr. Featherston, for the appellees. 

It is contended for the appellees, Benedict-& Benedict, that 
the court below did not err in sustaining the demurrer to the 
appellant’s bill of injunction. It is rather a matter of surprise 
that said bill should have been granted by the district judge. 
Appellant shows, by the allegations and admissions in his bill, 
that the estate of his intestate was rendered insolvent by his 
own negligence and maladministration. The largest debt due 
the estate of said Baldwin, to wit, a note drawn by Henry A. 
Fowlkes, of Alabama, for seven thousand dollars, was lost to 
the estate by the refusal of the administrator to sue on it. 
Other acts of maladministration are apparent on the face of 
the bill. 

Appellant has not, therefore, made out such a case as would 
entitle him to relief in a court of equity. Administrators are 
bound to exercise such prudence, diligence, and caution in the 
administration of estates, as a prudent man, looking to his own 
interests, would exercise in the management of his own affairs. 
See Bailey et al. v. Dilworth, 10 Smedes & Marsh. 404. 

They are also required by the statutes of Mississippi, to be 
prompt in reporting the insolvency of the estates of their intes- 
tates. See Bramlet v. Webb et al., 11 Smedes & Marsh. 439. 

But it is said by the solicitor for the appellant, that “the 
equity of this case is dependent upon the peculiar statutes of 
the State of Mississippi, which require the assets of insolvent 
estates to be divided among the creditors in proportion to their 
respective demands.” See Hutchinson’s Miss. Code, ch. 49, 
sec. 103, p. 667. 

It is equally true that the statutes of Mississippi give judg- 
ment creditors a lien on all the property of defendants from the 
rendition of the judgment. See Hutchinson’s Miss. Code, 881, 
882, 885, 890, 891, 894; Dye’s Administrator v. Bartlett, 7 
Howard, (Miss.) 226. 

Benedict & Benedict acquired a lien on all the property of 
Benjamin J. Baldwin, deceased, in the hands of Thomas Wil- 
liams, his administrator, from the rendition of their judgment 
in November, 1839. This lien could not be defeated by any 
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act of the defendant, Williams. ‘The plaintiffs in the court 
below could alone by their acts raise their lien. See 1 Bland’s 
Chan. Rep. 449, 452. 

Nothing subsequent could divest plaintiffs’ lien without their 
consent. This judgment was rendered before the appellant de- 
clared the estate insolvent. The other creditors, who had not 
obtanied judgments, acquired a lien (if at all) from the time 
the Court of Probates declared the estate insolvent, and not 
from the death of the intestate, as insisted by counsel for ap- 
pellant. See Hutchinson’s Code, 673. 

The plaintiffs, therefore, in the court below, acquired by 
their judgment a prior lien on the estate of Baldwin over the 
other creditors. A prior lien gives a prior right to satisfaction. 
See Andrews v. Wilkes, 6 Howard, ( Miss.) 554. 

This judgment was entitled to satisfaction, to the exclusion 
of all other creditors. Nor will it do injustice to other credi- 
tors to give it such preference. 

The case would not be altered if Baldwin were alive ; it 
would still be a prior lien. It is an advantage gained over 
other creditors by the superior vigilance of the appellees in the 
prosecution of their claim to final judgment, —an advantage 
recognized and sustained by the law. 

There is no provision of the statutes of Mississippi which 
operated per se as a stay of execution on this judgment in the 
court below. Nor is there any, it is believed, which would by 
any fair or rational construction authorize the district judge in 
enjoining it. 

Section 103 of Hutchinson’s Mississippi Code, pages 667, 
668, relied on by appellant’s counsel, provides that no suit shall 
be commenced against an administrator after his intestate’s estate 
has been declared insolvent, &c., &c. This section can have 
no bearing on this case, because the judgment was obtained 
and the suit ended before the estate was reported or decreed 
insolvent. 

Section 1, art. 2, of the same code, p. 673, is also relied on. 
This section provides, that, when suits are pending against ad- 
ministrators, and undetermined at the time the estates of their 
intestates are decreed insolvent, execution shall be stayed after 
judgment, &c. ‘This provision is equally inapplicable to this 
case. This suit was determined, and judgment rendered, be- 
fore appellant reported the estate of Baldwin insolvent. 

Would not a decision, bringing this case within the meaning 
of the above sections, (and they are the only statntes relied 
on,) be an act of a legislative rather than a judicial character ? 

The decree of the district judge dismissing the bill of injunc- 
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tion must therefore be sustained. No injustice will be done to 
the other creditors. ‘They have their remedy against the ad- 
ministrator and his securities on his official bond, for all acts of 
maladministration, &c. See Edmundson v. Roberts, 2 Howard, 
( Miss.) 822; Lerhr v. Tarball, 2 ib. 905; Prosser v. Yerby, 1 
ib. 87. 


Mr. JUSTICE GRIER delivered the opinion of the court. 

The only question raised in this case depends on the con- 
struction of the peculiar statutes of Mississippi. It is, whether 
a plaintiff who has obtained a judgment against the administra- 
tor of an intestate’s estate, before it has been declared insol- 
vent, has such a prior lien on the same as will entitle him to 
issue an execution and satisfy his judgment out of the assets, 
after the estate has been declared insolvent by the Orphans’ or 
Probate Court, and commissioners appointed for the purpose of 
distributing the assets equally among all the creditors. 

The process, both mesne and final, in the District and Circuit 
Courts of the United States, being conformed to those of the 
different States in which they have jurisdiction, the lien of judg- 
ments on property within the limits of that jurisdiction de- 
pends, also, upon the State law, where Congress has not legis- 
lated on the subject. In some of the States, a judgment is not 
a lien on lands; in others, there is a lien coextensive with the 
jurisdiction of the court. In Mississippi, a judgment obtained 
in his lifetime is a lien, from the time of its rendition, on all 
the defendant’s property; and the property of a decedent be- 
comes liable for his debts from the time of his death. (See 
Dye v. Bartlett, 7 How. ( Miss.) 224.) Consequently, the lien 
of a judgment obtained before defendant’s death cannot be af- 
fected by a declaration of insolvency subsequently made by his 
administrator. But if, at the time of the death, the fund from 
which each of the creditors has an equal right to claim satisfac- 
tion is insufficient to pay all, equity requires that one should 
not be permitted, by a mere race of diligence, to seize satisfac- 
tion of his whole debt, at the expense of another. Hence, a 
declaration of insolvency must relate back to the death, in or- 
der that this equitable principle may have its effect. Such ap- 
pears to be the policy of the legislation of Mississippi on this 
subject, apparent in her statutes and the decisions of her courts. 

The case of Parker v. Whiting, 6 How. ( Miss.) 352, decided 
in the High Court of Errors and Appeals of that State, present- 
ed the same point in a case parallel with the present. 

In that case, as in this, it was contended that an administra- 
tor cannot report an estate insolvent after nine months, that 
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being the period within which he cannot be sued; and that a 
judgment obtained after that time became a lien on all the prop- 
erty of the deceased, which cannot be destroyed, raised, or su- 
perseded by the subsequent report of insolvency, especially 
when it appeared that this insolvency might have been caused 
by the maladministration of the defendant. 

But that court decided that the estate of a deceased person 
may be reported insolvent after the expiration of nine months 
from the grant of letters of administration ; and that, when an 
estate is so reported, the lien of a judgment previously obtained 
against the administrator is held in abeyance, and must give 
way to the general and equal lien of all the creditors which ex- 
isted at the time of the death, and to which the declaration of 
insolvency must relate. Also, that the action of the Probate 
Court on a report of insolvency cannot be collaterally impeach- 
ed ; and if the insolvency has been caused by maladmiuistra- 
tion, the remedy is by action for a devastavit, or on the admin- 
istration bond. 

In this exposition of the statutes of Mississippi, as given by 
her courts, we fully concur; and it is conclusive of the ques- 
tion now under consideration. 

As, therefore, the judgment obtained by the plaintiffs in the 
court below did not entitle them to a prior lien, or a right of 
satisfaction in preference to the other creditors of the insolvent 
estate, they have no right to take in execution the property of 
the deceased which the Probate Court has ordered to be sold 
for the purpose of an equal distribution among all the creditors. 
The jurisdiction of that court has attached to the assets; they 
are in gremio legis. And if the marshal were permitted to 
seize them under an execution, it would not only cause mani- 
fest injustice to be done to the rights of others, but be the oc- 
casion of an unpleasant conflict between courts of separate and 
independent jurisdiction. But we wish it to be understood, that 
we do not intend to express any opinion as to the right of State 
legislation to compel foreign creditors, in all cases, to seek their 
remedy against the estates of decedents in the State courts 
alone, to the exclusion of the jurisdiction of the courts of the 
United States. That will present an entirely different question 
from the present. 

The decree of the court below dismissing the bill must be 
reversed, and a decree entered in favor of complainant continu- 
ing the injunction. 


Order. 
This cause came on to be heard on the transcript of the rec- 
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ord from the District Court of the United States for the North- 
ern District of Mississippi, and was argued by counsel. On 
consideration whereof, it is now here ordered and decreed by 
this court, that the decree of the said District Court in this 
cause be, and the same is hereby, reversed, with costs, and that 
this cause be, and the same is hereby, remanded to the said Dis- 
trict Court, with directions to enter a decree in favor of the 
complainant, continuing the injunction in this cause, and for such 
further proceedings, in conformity to the opinion of this court, 
as to Jaw and justice may appertain. 





Tue Unirep Srares, Apretuants, v. Tue Heirs oF Botspore. 
Same, ApPPeLLaNnts, v. THe Heirs oF Powers. 


Same, Apretiants, v. THe Herrs oF Turner. 


In 1824, Congress passed an act (4 Stat. at Large, 52), entitled “ An act enabling the 
claimants to lands within the limits of the State of Missouri and Territory of 
Arkansas to institute proceedings to try the validity of their claims.” 

The second section provided that, in “all cases, the party against whom the judg- 
ment or decree of the said District Court may be finally given, shall be entitled to 
an appeal, within one year from the time of its rendition, to the Supreme Court 
of the United States”; and the fifth section enacted that any claim which shall not 
be brought by petition before the said courts within two years from the passing of 
the act, or which, after being brought before the said courts, shall, on account of 
the neglect or delay of the claimant, not be prosecuted to a final decis* 2 within 
three years, shall be for ever barred. 

In 1844. Congress passed another act (5 Stat. at Large, 676), entitled “ An act to pro- 
vide for the adjustment of land claims within the States of Missouri, Arkansas, 
and Louisiana, and in those parts of the States of Mississippi and Alabama, south 
of the thirty-first degree of north latitude, and between the Mississippi and Perdido 
Rivers.” 

It enacted, “that so much of the expired act of 1824 as related to the State of Mis- 
souri be, and is hereby. revived and reénacted, and continued in force for the term 
of five years, and no longer; and the provisions of that part of the aforesaid act 
hereby revived and reénacted shall be, and hereby are, extended to the States of 
Louisiana and Arkansas, and to so much of the States of Mississippi and Ala- 
bama as is included in the district of country south of the thirty-first degree of 
north latitude, and between the Mississippi and Perdido Rivers.” 

The act of 1824, revived and reénacted by the act of 1844, did not expire in five 
years from the passage of the act of 1844, so far as regards appeals from the Dis- 
trict Court to this court. It will continue in force until all the appeals regularly 
brought up from the District Courts shall be finally disposed of. : 


Tue first two of these cases were appeals from the District 
Court of Mississippi. One of them, viz., The United States v. 
The Heirs of Boisdoré, was the same case in which a motion to 
dismiss was made at the preceding term, as reported in 7 How- 


ard, 658. 
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The third was an appeal from the District Court of Louis- 
jana. 

A motion was now made to dismiss the whole three, upon a 
ground which was common to them all, viz., that the act of 
1844, reviving and reénacting the act of 1824, continued it 
in force for the term of five years, and no longer; and that, as 
the act was passed on the 17th of June, 1844, it expired upon 
the 17th of June, 1849. By reason of which expiration, it was 
alleged, this court had no longer any jurisdiction over the case. 

By an act of June 17th, 1844, (5 Statutes at Large, 676, ) 
entitled “ An act to provide for the adjustment of land claims 
within the States of Missouri, Arkansas, and Louisiana, and in 
those parts of the States of Mississippi and Alabama south of 
the thirty-first degree of north latitude, and between the Mis- 
sissippi and Perdido Rivers,” it is enacted, “'That so much of 
the expired act of the 26th of May, 1824, entitled ‘An act to 
enable claimants to land within the State of Missouri and Ter- 
ritory of Arkansas to institute proceedings to try the validity of 
their claims,’ as related to the State of Missouri,..... be and 
is hereby revived and reénacted, and continued in force for the 
term of five years, and no longer; and the provisions of that 
part of the aforesaid act, hereby revived and reénacted, shall be 
and hereby are extended,” to the States of Louisiana, Missis- 
sippi, &c., “in the same way, and with the same rights, pow- 
ers, and jurisdictions, to every extent they can be rendered ap- 
plicable, as if these States had been enumerated in the original 
act hereby revived, and the enactments expressly applied to 
them, as to the State of Missouri; and the District Court and 
the judges thereof, in each of these States, shall have and ex- 
ercise the like jurisdiction over the land claims in their respec- 
tive States and districts, originating with either the Spanish, 
French, or British authorities, as by said act was given to the 
court and the judge thereof in the State of Missouri.” 

The act of the 26th of May, 1824, thus revived and reénact- 
ed; (4 Statutes at Large, 52,) after describing the classes of 
cases embraced within its provisions, prescribes, that the claim- 
ants shall present a petition to the District Court, setting forth 
their claims ; that proper parties, including the district attorney, 
shall be made; that the proceedings shall be conducted accord- 
ing to the rules of a court of equity; and that the said court 
shall have power to hear and determine the questions arising 
in the cause, and to make a decree. It then, in the latter part 
of the second section, enacts: — “ And in all cases, the party 
against whom the judgment or decree of the said District Court 
may be fiually given shall be entitled to an appeal, within one 
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year from the time of its rendition, to the Supreme Court of 
the United States, the decision of which court shall be final 
and conclusive between the parties; and should no appeal be 
taken, the judgment or decree of the said District Court shall, 
in like manner, be final and conclusive.” 

By the fifth section it is enacted ‘that any claim to lands, 
tenements, or hereditaments, within the purview of this act, 
which shall not be brought by petition before the said courts 
within two years from the passing of this act, or which, after 
being brought before the said courts, shall, on account of the 
neglect or delay of the claimant, not be prosecuted to a final 
decision within ¢hree years, shall be for ever barred, both at law 
and inequity ; and no other action at common law, or proceed- 
ing in equity, shall ever thereafter be sustained, in any court 
whatever, in relation to said claims.” 

In the three cases above mentioned, petitions had been filed 
in the respective courts, and the district judge confirmed the 
claims to the several petitioners. The United States appealed 
to this court. 


The motion to dismiss was sustained by Mr. Volney How- 
ard and Mr. Henderson, and opposed by Mr. Gillet and Mr. 
Johnson (Attorney-General). 


The motion and brief, as filed by Mr. Henderson, were as 
follows. 

The appellees have presented their respective motions to dis- 
miss these cases, in form as follows: — 

“ And now at this term come the appellees, by attorney, and 
move the court to dismiss this case, because the court has no 
jurisdiction thereof, in this, to wit: —'That the court from 
which this case is brought here by appeal had but a limited 
and special jurisdiction of the case in virtue of two acts of Con- 
gress, the one of date 17th June, 1844, entitled ‘An act to 
provide for the adjustment of land claims within the States of 
Missouri, Arkansas, Louisiana, and those parts of the States of 
Mississippi and Alabama south of the 31st degree of north lati- 
tude, and between the Mississippi and Perdido Rivers,’ and 
which said act revived a certain other expired act therein 
recited of date 26th May, 1824, for five years and no longer, 
and during the operative existence of which two acts, the de- 
cree in this case was pronounced. And because by virtue of 
which said act of 1824, so revived as aforesaid, and by no other 
Jaw or authority whatever, this court was assigned to have a 
like special jurisdiction of this case by appeal; but which act, 
so revived as aforesaid, ceased and expired on the 17th of June, 
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1849, by express legislative limitation, without any saving 
clause for the adjudication of cases then pending.” 

Assuming the facts to be as set forth in this motion, we con- 
tend that there is now no law in force giving to this court juris- 
diction of these cases, or of supplying any rule by which it can 
review them; and the same must therefore be dismissed. 

It is well settled, that this court has no general jurisdiction 
in matters of appeal. That unless Congress authorize an ap- 
peal by statute, none can be entertained. 11 Pet. 165, 166; 
3 How. 104; 6 Pet. 495; 1 Cranch, 212; 3 Cranch, 159; 6 
Cranch, 307; 3 Dall. 321, 327; 1 How. 268; 3 How. 317; 
7 Wheat. 38; 3 Pet. 193; 7 Pet. 568. 

It is equally well settled, that the United States have no 
greater claim to assert the right of appeal, or any other legal 
right as a.litigant, than a citizen has; and have no right of 
appeal unless expressly accorded to them by act of Congress. 
6 Pet. 494; 11 Pet. 165, 166. 

If, therefore, it be shown that the appeal given by the stat- 
ute of 1824 was special, and had its origin with that statute, 
and that the statute conferred a special and peculiar jurisdiction, 
appellate as well as original, and that said statute has expired 
or is repealed, we suppose the legal conclusion of such show- 
ing to be demonstrative in favor of our motion to dismiss, 
unless some other law be shown to sustain the appeal. 

A mere glance at the records and decrees in these cases, show 
them to have been adjudicated in pursuance of the authority 
conferred by these two statutes. And the reading of the statute 
of 1824 will certify the speciality of the jurisdiction it confers 
in every section. 

It is special as to the States to which it applies, being but 
five in number. Special as to the classes of cases it submits 
for trial; and even excepts one case of the classes submitted. 

It is special in designating the court to have cognizance of 
the cases, and directing the mode of procedure. Selecting the 
District Courts of the United States, which have no general 
chancery jurisdiction, and directing them to adjudicate the 
cases in accordance with equity practice. 

It is peculiarly special, also, in enlarging the field of equity 
power in the latitude given for the decision of these cases. 
Submitting them to be adjudged in “conformity with the prin- 
ciples of justice,” and “according to the law of nations; the 
stipulations of any treaty, and proceedings under the same ; the 
several acts of Congress in relation thereto; the laws and ordi- 
nances of the government from which it (the title) is alleged to 
have been derived; and all other questions properly arising 
between the claimant and the United States.” 
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It is strikingly special in permitting the citizen to implead 
and litigate with the government. 

The rules of evidence are special; the common law rules 
being relaxed in these cases. 

The statute submitted, also, legal and complete titles to be 
tried under equitable rules. 

The decree to be pronounced was special in its recitals and 
requirements. 

The powers of the court were peculiarly special, also, in 
being permitted to decree the survey of the claims adjudged, 
though affecting the public domain. 

And the operation and effect of the decree are also singularly 
special, when, after adjudging the title of the petitioner in his 
favor, it deprived him of so much of the claim as the United 
States had previously disposed of, and turned him over for 
reclamation upon the public lands: the decree, to this extent, 
thus operating as land scrip. 

The time allowed for an appeal from decrees pronounced un- 
der this statute is special, being limited to one year. 

Such are a portion of the peculiar and special rules under 
which proceedings in these cases have been carried on, and the 
decrees pronounced, pursuant to the act of 26th May, 1824, 
and while it was in force. And such only must be the rules 
by which this court can review and revise these cases, if it as- 
sumes to review them at all. It must be certainly requisite, 
then, if this court is to review these cases by these rules, (being 
the rules by which the court below adjudged them,) the rules 
themselves must have vitality, and be in force. Because, from 
no other laws and from no other source of authority, can these 
rules be invoked, but from the act of 1824. But this act, by 
the special limitation of the act of 1844, which revived it, was 
prescribed in the precise measure and duration of its operative 
existence ; and the act again became functus on the 17th of 
June, 1849. 

This act, therefore, which conferred specially all the juris- 
diction this court could ever entertain of these cases, is now 
as if it had never been, except as to the rights it conferred, 
consummated, or established, while in force. 

This court, then, can have no right to retain these cases upon 
its docket, because it has no rule, law, or authority in exist- 
ence by which it can try and adjudge them. In other words, 
the jurisdiction by which it was contemplated this court should 
have cognizance of these cases was wholly special, and the law 
which conferred it is extinct, and has ceased to be arule. And 
this conclusion we think clearly sustained by the following au- 
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thorities. Miller’s case, 3 Burr. 1456; 1 Hill, 328-336; 2 
Pet. 523, 524; 5 Mart. (La.) 463; 4 Wend. 211; 6 Wend. 
526; 1 Watts, 258; 4 Yeates, 392; 17 Louis. R. 478; Dwar- 
ris on Statutes, 676; 4 Mann. & Ryl. 586-588; 9 Barn. & Cres. 
750; 12 Moore, 357-359; 4 Moore & Payne, 341, 351; 4 
Bingh. 212. 

We consider the court has already construed this statute of 
1824 as conferring a special jurisdiction, as well as special rem- 
edy. United States v. Curry, 6 How. 113. And see 6 Pet. 
493 and 11 Pet. 165, 166. 

Congress, too, in extending this act of 1824, by the act of 
24th May, 1828, (4 Stat. at Large, 298,) obviously discovers its 
opinion, that, with the expiration of the law, the jurisdiction 
also terminated. 

And so, too, in repealing the bankrupt laws of 1800 and of 
1841. In both instances, Congress inserted a saving clause, to 
save jurisdiction in cases pending at the time of the repeal ; 
and without which, doubtless, those cases would have fallen 
with the repeal. 


Mr. Gillet said it was not his purpose to controvert the cor- 
rectness of the positions laid down in the cases cited for the 
motion. If there was no statute in force conferring jurisdiction 
upon the Supreme Court, he should not contend that these ap- 
peals could be heard. Nor should he insist that the Judiciary 
Act conferred any such power. It was found in the act of 
1824, or-did not exist at all. It has been contended, that this 
act expired in five years from its approval, and was revived 
June 17,1844, for five years only, and is not now in force. He 
denied the correctness of this assumption, and took issue upon 
it. The second and fifth sections of the act of 1824 contain 
limitations upon the claimant, as to the time within which the 
petition shall be presented, and the cause heard and an appeal 
taken. The residue of the act is without limitation. As a 
whole, it is as permanent as any other statute. An examination 
of its provisions, and especially sections 2, 3, 5, 6, 7, and 11, 
will prove this. The fifth section contains an important limi- 
tation, while the seventh contains an important provision appli- 
cable to all bonds not determined to belong to claimants. 
There is no limitation upon the jurisdiction of this court, when 
a cause is lawfully brought here. The act of 1844 revived 
and continued in operation provisions relating to proceedings in 
the court below only. 

But if we are in error in this view of the statute, then these 
appeals, having removed the causes from the court below, can- 











JANUARY TERM, 1850. 119 





The United States v. Boisdoré’s Heirs. 





not be sent back to that court. If there is no law empowering 
this court to hear and determine them, then it has no power to 
act upon them at all, and it can perform no act which will en- 
title either party to any advantage which they did not possess, 
and could not enforce, on the day when the revival act of 1844 
expired. To dismiss the appeal, and thereby furnish evidence 
that the causes had not been lawfully brought here under the 
act, would lay the foundation for the claimants to contend that 
it was never properly made, and that they were therefore enti- 
tled to patents under the decision of the district judge. 





Mr. Johnson (Attorney-General ) said, that, if the construc- 
tion given to these laws upon the other side was correct, the 
result would be that they could stand upon the decree below as 
a final decree. But all these land laws did not contemplate 
that the decree of the court below was to be final, in case 
either party chose to appeal; and we had obtained an appeal 
when it was properly taken even upon the showing of the 
other side, and when this court had undoubted jurisdiction over 
the case. Let us look into the act of 1824, and then examine 
what part of it was revived. The dispute is, whether the ju- 
risdiction of this court, when once attached, stopped when five 
years expired after the passage of the act of 1844. If we had 
now a case before us arising under the act of 1824 alone, with- 
out any other act having been passed, this court could decide it 
and settle the controversy, provided the appeal had been taken 
in proper time. 

(Mr. Henderson said he conceded that.) 

Then if the opposite counsel concedes that, I think that the 
other consequences for which I contend must follow. What 
was the character of the act of 1824? It describes the claims 
which are to be presented, the notice to be given, the proceed- 
ings to be had, the principles by which the decision is to be 
governed, and states the reasons for granting an appeal to this 
court. The claimant had a year to decide whether he would 
appeal or not. The District Attorney was directed to consult 
the Attorney-General whether or not an appeal should be taken 
in case the decision was adverse to the United States. If no 
appeal was taken, the decree below was final. If the claimant 
succeeded, a copy of the decree was to be presented to the 
land office, and he would receive his patent. If he succeeded 
by the judgment of this court, he was to present the certificate 
of the clerk of this court to the land office, before he could 
receive a patent. But how was this to be done, if the jurisdic- 
tion of this court was to cease after the expiration of five years 
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from the passage of the act of 1844? It is admitted that, un- 
der the act of 1824, the jurisdiction of this court would not 
have ceased. Therefore, the opposite counsel must contend 
that the two acts are not alike; and yet the act of 1844 ex- 
tends the act of 1824 “in the same way, and with the same 
rights, powers, and jurisdictions to every extent they can be 
rendered applicable.”” Suppose a party were to put off the 
trial of his cause in the court below until a late period, or the 
court was so pressed with business that the case could not be 
taken up, or that the District Attorney could not immediately 
report to the Attorney-General, a decree might be passed for 
millions which would be irrevocably lost to the government ; 
and yet it is admitted that this would not have been so 
under the act of 1824. These laws have always looked to a 
supervision, by this court, of the decree of the District Court ; 
and if the opposite counsel are right, this act of 1844 is an ex- 
ception to all the laws, and Congress have committed a palpa- 
ble blunder. 

But reliance is placed by the opposite counsel upon the 
phraseology of the act of 1844, namely, that the act of 1824 is 
continued in force for the term of five years and no longer. 
What has this court said about the same expression in another 
law? ‘The act of 24th May, 1828, (4 Stat. at Large, 298,) 
was to continue in force until the 26th of May, 1830, and xo 
longer ; and yet cases were decided here long after that day. 
This very question was involved and decided in those cases. 
If the court had no jurisdiction and the appellate power had 
expired, all these judgments are void. The titles will be lost 
to thousands of acres, which are now held under these judg- 
ments. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

A motion has been made to dismiss this case, for want of ju- 
risdiction in this court to hear and decide it. 

“It appears that a petition was filed by the appellees in the 
District Court of the United States for the Southern District 
of Mississippi, pursuant to the acts of Congress of May 26, 
1824, and of June 17, 1844, praying to have confirmed to them 
a large tract of land, which they claimed under’ a concession 
or grant which they alleged had been made to their ancestors, 
by the Spanish authorities. 

The petition was filed on February 1, 1845, and on the 12th 
of November, 1847, the district judge passed his decree con- 
firming the concession; and on the same day the United 
States appealed to this court. The motion is made to dismiss, 
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upon the ground that the act of 1844, which extended to the 
State of Mississippi the act of 1824, and reénacted it as to 
claims in that State, limited the duration of both acts to five 
years and no longer, and that both of these acts, so far as con- 
cerns such claims, expired on the 17th of June, 1849; and this 
court having no appellate jurisdiction, unless conferred on it by 
act of Congress, and having derived the jurisdiction it hereto- 
fore exercised in cases of this description altogether from the 
laws above mentioned, its power in this respect ceased when 
the laws expired ; and there being no act of Congress now in 
force authorizing it to review the decree of the District Court 
for the Southern District of Mississippi, the appeal of the Unit- 
ed States ought to be dismissed for want of jurisdiction. 

It is true that this court can exercise no appellate power over 
this case, unless it is conferred upon it by act of Congress. 
And if the laws which gave it jurisdiction in such cases have 
expired, so far as regards claims in the State of Mississippi, its 
jurisdiction over them has ceased, although this appeal was 
actually pending in this court when they expired. 

But the court is of opinion that the act of 1824, reénacted 
by the act of 1844 for the State of Mississippi and the other 
States mentioned in that law, has not expired so far as regards 
appeals from the District Courts to this court; that it is still in 
full force, and unless repealed by Congress will continue in 
force, until all the appeals regularly brought up from the Dis- 
trict Courts shall be finally disposed of. 

The act of 1824 originally extended only to the Spanish and 
French grants in the State of Missouri, and the then Territory 
of Arkansas. It contains no clause limiting generally the dura- 
tion of the law. The fifth section limits the time within which 
the claimants may file their petitions to two years, and gives 
the petitioner three years from the time his petition is brought 
before the District Court, to prosecute it to a final decision in 
that court; but by the second section either party may appeal 
to this court, within twelve months from the time of the final 
decree in the District Court. And as many of the cases might 
and most probably would be decided in the latter period of the 
five years within which the party is required to present his 
claim and prosecute it to a final decision, it is evident that the 
jurisdiction of this court to hear and determine the appeal was 
not intended to be limited to the same period. And as there is 
no clause of limitation applying to the whole act, nor as to the 
time within which this court shall exercise the appellate power 
conferred on it, the act of 1824, in this respect, is a perpetual 
one; and if any appeal were at this day depending, which had 
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been regularly brought up from the State of Missouri or the 
Territory of Arkansas, the court would have jurisdiction to 
hear and decide it. 

This construction of the original act of 1824 is, indeed, not 
disputed. But it is insisted that it is otherwise when taken in 
connection with the act of 1844, which reénacted it for the 
States therein mentioned, in one of which this case has arisen. 
And it is contended that the duration of the whole act of 1824, 
as thus reénacted, including the appellate jurisdiction of this 
court, is restricted to five years from the enactment of the law. 

This construction cannot be maintained. In expounding a 
statute, we must not be guided by a single sentence or member 
of a sentence, but look to the provisions of the whole law, and 
to its object and policy. And it was evidently the intention 
of the act of 1844 to place the claims under Spanish and 
French grants in the States therein mentioned upon precisely 
the same footing with the claims in Missouri and the Territory 
of Arkansas, and to give the claimants the same rights and rem- 
edies, including the right to appeal to this court. For it de- 
clares in express terms, that the act of 1824 shall be extended 
to them, “in the same way, and with the same rights, and pow- 
ers, and jurisdictions to every extent they can be rendered appli- 
cable, as if these States had been enumerated in the original 
act thereby revived; and the enactments expressly applied to 
them, as to the State of Missouri.” Now, if they had been in- 
cluded in the original act, and the enactments applied to them 
as to the State of Missouri, it is admitted that the appellate 
jurisdiction of this court would not be limited to five years. 
And if-it would not, it necessarily follows that it is not limited 
by the act when reénacted and extended by the law of 1844. 
For if it were to be so limited, and the jurisdiction of this court 
ceased in five years, the rights and powers and jurisdictions in 
relation to the claimants in these States would be different from 
what they would have been if they had been included in the 
original law. Such a construction would in effect take away 
the jurisdiction of this court, and deprive each party of the right 
to appeal within twelve months in the cases decided in the last 
year of the five, and would make the appeal in almost every 
case inefficient and nugatory. Certainly, there could be no 
reason of policy or justice for making such a difference in the 
jurisdiction of this court in different classes of similar cases ; 
nor could such have been intended. The error of the appel- 
lees appears to have arisen from what is evidently an inaccu- 
racy of language in the act of 1844, when it speaks, in the be- 
ginning of the enacting clause, of “so much of the expired act 
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of 1824” as related to the State of Missouri. Now the act of 
1824, as we have already said, had not expired, and is still in 
force. But the fifth section of the act, which gave the claim- 
ant two years from the date of the law to file his petition, and 
three more to bring it to a final decision, had expired. And the 
whole context and provisions of the act of 1844 show that it 
was the intention of the legislature to revive this portion of 
the act of 1824, and to give to the claimants in the States there 
mentioned, as it had given to those in the State of Missouri, 
five years to establish their claims, and to subject them in oth- 
er respects also to the same regulations and jurisdictions in 
prosecuting them in the courts of the United States. And the 
expression, “‘so much of the expired act of 1824,” should have 
been, ‘“‘so much of the act of 1824 as had then expired,” in or- 
der to make this clause consistent with the residue of the act. 
This evident inaccuracy ought not, however, to embarrass the 
court in expounding the act, which, taken altogether, is suffi- 
ciently plain in its objects and intention, as well as in its lan- 
guage. 

The motion to dismiss this appeal must therefore be over- 
ruled. 

The cases of The United States v. The Heirs of Powers, and 
The United States v. The Heirs of Turner, stand upon the 
same grounds, and the motions to dismiss them must therefore 
be disposed of in like manner. 


Order. 


On consideration of the motion made by Mr. Henderson; of 
counsel for the appellees, on a prior day of the present term of 
this court, to wit, on Friday the 14th instant, to dismiss this 
cause for the want of jurisdiction, and of the arguments of coun- 
sel thereupon had, as well against as in support of the said mo- 
tion, it is now here ordered by this court, that the said motion 
be, and the same is hereby, overruled. 
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Joun H. Bennett, PLaintTiIFF IN ERROR, v. SamueL F. 
ButTERWORTH. 


Where a plaintiff in the court below filed a petition for the recovery from the de- 
fendant of four slaves, whose value he alleged to be $2,700, and the jury found a 
verdict for the plaintiff “ for $1,200, the value of the negro slaves in suit,” and the 

laintiff thereupon released the judgment for $1,200, and the court adjudged that 
e recover of the said defendant the said slaves, the case is within the appellate 
jurisdiction of this court. 

The plaintiff averred in his petition, that the slaves were worth $2,700, and by his 
releasing the judgment for $1,200, the only question before this court is the right 
to the property. And as the defendant below prosecuted the appeal, the plaintiff 
cannot be allowed to deny here the truth of his own averment of the value of the 
property in dispute. 


Tuts case was brought up, by writ of error, from the District 
Court of the United States for the District of Texas. The 
facts are stated in the opinion of the court. 

A motion was made to dismiss it for want of jurisdiction, 
because the sum or matter in controversy was not of the value 
of two thousand dollars. 


The motion to dismiss was-sustained by Mr. Hughes and 
Mr. Howard, and opposed by Mr. Harris. 


The reasons in support of the motion were the following. 

The counsel for Butterworth move to dismiss the writ of 
error, because the sum or matter in controversy is not of the 
value of two thousand dollars. Bennett’s counsel, on this mo- 
tion, have taken affidavits to show the negroes to be worth two 
thousand dollars and upwards. 

We contend, for the defendant in error, that the affidavits 
cannot be read : — 

1. Because they contradict the verdict of the jury, which is 
a part of the record. The error complained of is, that the court 
erred in giving judgment for the negroes, instead of for the 
value assessed by the jury; while, on the other side, it is 
insisted that the judgment was right, and properly for the ne- 
groes. The matter then in controversy is the negroes and 
their value. If the court should be of the opinion, that judg- 
ment in the court below could only have been rendered for the 
value assessed, then the judgment will be reversed, and judg- 
ment rendered on the verdict below for that value ; and thereby 
the plaintiff in error, by proving by affidavits what is insisted 
upon to be the true value, will get off with paying the twelve 
hundred dollars, though, by his own showing, the value is more 
than two thousand dollars. Such a result as this will certainly 
not be tolerated. Could the matter be so arranged that, in the 
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event the judgment is reversed, a judgment could be rendered 
for the true value, it might be otherwise ; for then in truth the 
matter in controversy in the Supreme Court would be of the 
value of two thousand dollars; but, as it stands, the plaintiff 
may be enabled to get clear of a delivery of the negroes, but in 
no event can be compelled to pay what he says is the true 
value. 

2. Because the judgment in the court below was for the 
plaintiff ; and that judgment it is which, by the writ of error, 
is in controversy in the Supreme Court ; and upon an affirmance 
of the judgment below, if the affirmed judgment would be for 
the value of $2,000 or more, then the court would have juris- 
diction ; but in the case, in any event, there cannot be a judg- 
ment for more than twelve hundred dollars, or for the negroes, 
which the record proves to be of the value of $1,200, and the 
court cannot take jurisdiction. Gordon v. Ogden, 3 Peters, 33 ; 
Smith v. Honey, 3 Peters, 469; Knapp v. Banks, 2 How. 73. 

3. Mr. Justice Story says, —‘“'To support the jurisdiction, it 
is necessary that it appear upon the face of the record, or 
upon affidavits to be filed by the parties, that the sum or value 
in controversy exceeds $ 2,000, exclusive of costs.” Hagan v. 
Foison, 10 Peters, 160. 

When the value appears upon the face of the record, that 
record must be the only evidence; but when it is silent, evi- 
dence aliunde may be looked to. When the plaintiff in his 
declaration or petition claims more than two thousand dollars, 
and the judgment is for the defendant below, the court has 
jurisdiction ; because, as the court say in Gordon v. Ogden, 
the whole sum claimed “ may be still recovered; and, conse- 
quently, the whole sum claimed is still in dispute.” But the 
same court say, in the same case, “If the writ of error be 
brought by the defendant in the original action, the judgment 
of this court can only affirm that of the Circuit Court ; and con- 
sequently, the matter in dispute cannot exceed the amount of 
the judgment.” 

From these rules it would seem that the record, when con- 
taining on its face evidence of the value, is conclusive. 

The rule as to affidavits was adopted of necessity, and applies 
only in cases where the record does not furnish evidence of the 
value. ‘This is shown by the case in which the rule was first 
laid down. See Williamson v. Kincaid, 4 Dallas, 20. 


Mr. Harris against the motion. 
The counsel for the defendant in error have moved to dis- 


miss the writ of error, because the sum or matter in contro- 
11* 
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versy is not of the value of two thousand dollars. But the 
same counsel admits in court, that, when the judgment was 
rendered, the slaves in controversy were worth more than said 
sum. 

He contends, however, that affidavits to that effect cannot be 
read : — 

1. Because they would contradict the verdict. of the jury. 

2. Because the judgment of the court below was for the 
plaintiff for property which the record proves to be only of the 
value of twelve hundred dollars. 

And, in support of these positions, he cites the cases of Gor- 
don v. Ogden, 3 Peters, 33; Smith v. Honey, Ibid. 460 ; Knapp 
v. Banks, 2 Howard, 73; Hagan v. Foison, 10 Peters, 160; 
and Williamson v. Kincaid, 4 Dallas, 20. 

Now, for the plaintiff in error it is contended, that these au- 
thorities do not sustain the position taken in the brief of the 
counsel for the defendant in error. In the first three cases, it 
was impossible to prove that the sum in controversy amounted 
to more than two thousand dollars, for judgments were rendered 
for money ; in the first instance, for the sum of four hundred 
dollars; in the second, for only one hundred dollars; and in 
the third, for $ 1,720. In the fourth and fifth cases, the amount 
did not appear upon the face of the record, and the court held 
that the plaintiffs in error might prove by affidavits that the 
value of the property in controversy, in these respective causes, 
amounted to more than the sum of $2,000. And it may be 
remarked, that, in the three cases cited first above, the only 
question was whether the sum claimed in the count, or that 
which was recovered, ought to be regarded as the amount in 
controversy ; and to which sum the court should look in order 
to determine the question of jurisdiction. And the onus of 
proving that the value of the property amounted to more than 
two thousand dollars rested upon the plaintiff, (who had 
alleged that its value was $2,700,) and not upon the defend- 
ant in the court below. Now, for the first time, the burden of 
making that proof rests upon the defendant in that court, and 
he is prepared to make it. 

It is respectfully suggested, that there can be produced no 
decision of this court refusing to permit the plaintiff in error to 
make such proof. And to deny the privilege, under the im- 
posing circumstances of this case, would, we contend, be to 
deny to the plaintiff and the defendant a mutuality of rights 
under the statute, the benefits of which we are seeking to ob- 
tain. 

The case of The United States v. The Brig Union, 4 Cranch, 
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216, bears a resemblance to this, and in that the court permit- 
ted affidavits to be read to prove the value of the property in 
controversy ; see, also, Wilson v. Daniel, 3 Dallas, 401. 

It is further contended, that the effect claimed for this ver- 
dict ought not to be conceded to it, for that it is illegal, and 
that it ought to have been set aside in the court below. It will 
be seen, by reference to the plaintiffs petition, — particularly 
to the prayer thereof, — that this suit was brought for the re- 
covery of the slaves “in specie,” (not for the recovery of their 
yalue,) and for damages for their unlawful detention. The 
important issue, viz. whether the right of property was in the 
plaintiff or the defendant, was, in the verdict of the jury, en- 
tirely omitted. See Coffin v. Jones, 11 Pick. 45. 

2. It did not embrace all the issues which it should have 
done. See Crouch v. Martin, 3 Blackford, 256; Patterson v. 
United States, 2 Wheat. 221; Jewett v. Davis, 6 N. Hamp. 
518. 

3. It should have found the value of each of the slaves sep- 
arately. 

Il. We further contend, that the judgment is illegal, because 
it is not responsive to the verdict. 

And it is contended, on the part of the plaintiff in error, that 
he ought not to be estopped from proving the value of the 
property in controversy by a verdict which is illegal, and is 
not responsive to the issues; nor by a judgment which is en- 
tirely foreign to the verdict. Estoppels are not favored in law, 
because they tend to exclude the truth. That such would be 
the case here cannot be questioned. Again, estoppels, like 
contracts, must bind both parties, or they will bind neither. 

Each court is the guardian of its own jurisdiction. Ken- 
drick v. McQuary, Cooke, 480. And this proposition may be 
said to be universally correct in regard to appellate courts, estab- 
lished for the purpose of reéxamining causes tried in inferior 
tribunals, and to correct the errors which may be there com- 
mitted. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The court have considered the motion made in this case 
to dismiss the writ of error for want of jurisdiction. From the 
mode of judicial proceeding adopted in Texas, the motion pre- 
sents a new question, and one that is not free from difficulty. 

The suit is not brought in any of the forms of action known 
to the common law. It is instituted by petition ; and the plain- 
tiff in the court below seeks to recover four slaves, which he 
alleges are his property, and are detained from him by the de- 
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fendant. The value of each slave is averred separately in the 
petition, the whole amounting to two thousand seven hundred 
dollars. The verdict of the jury is as follows: — 

“We the jury find for the plaintiff twelve hundred dollars, 
the value of the negro slaves in suit, with six and a quarter 
cents damages.” 

And the record states, that thereupon the plaintiff released the 
judgment for twelve hundred dollars in open court; and the 
court adjudged that he recover of the defendant the said slaves 
and the damages assessed by the jury, and his costs. 

This proceeding appears to be a substitute for the common 
law action of detinue, and resembles it in many respects. In 
that action, if the jury find that the property belongs to the 
plaintiff, and is detained from him by the defendant, they ought 
to find at the same time the value of each separate article in 
dispute, and the judgment of the court is that the plaintiff re- 
cover the property, or the value thereof as found by the jury, 
provided he cannot obtain possession of the property, together 
with his damages and costs. Upon such a judgment a writ of 
error certainly would not lie, when the value assessed by the 
jury was less than two thousand dollars. For the value of the 
property in dispute would be fixed by the verdict and the judg- 
ment of the court, and both parties would be bound by it. 

But in the case before us, the finding of the jury and the 
judgment of the court differ from the proceedings in an action 
of detinue. The gross value of the four slaves is found by the 
jury, and not the separate value of each of them. And the 
value as found forms no part of the judgment of the court. 
The plaintiff was permitted to release it, — and although it is 
said in the record that he released the judgment for this sum, yet 
it appears that no judgment was rendered for it, and that it was 
released before any was given. 

The judgment of the District Court therefore decides nothing 
more than the right to the property specified in the petition ; and 
whether that judgment is erroneous or not is all that this court 
can examine into upon the writ of error. The sum which the 
plaintiff below (who is the defendant in error here) is entitled to 
recover, if the property is placed beyond his reach and he fails 
to obtain possession of it, can form no part of the judgment of 
this court. The only matter in controversy is the four slaves ; 
and their actual value, whatever it may be, is the value of the 
matter in dispute. 

Now if the judgment of the District Court had been for the 
defendant, the plaintiff would evidently have been entitled to 
maintain a writ of error. And as he sues for the specific prop- 
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erty, and avers the value to be $2,700, he would have been 
entitled to the writ, even if he had laid his damages for the 
detention below $2,000. For the averment of value when he 
sues for property shows the value of the thing in controversy, 
as much as the averment of debt or damage, when he sues for 
money. And when he has rejected the value found by the 
jury, and refused a judgment for it, and is not bound by that 
finding, can he bind the defendant to it, and thereby deprive 
him of his writ of error, upon the ground that the property in 
dispute is not worth $ 2,000? 

This is the question upon the motion before us. 

In cases where the plaintiff sues for money, and claims in his 
pleadings a larger sum than $ 2,000, and obtains a judgment for 
a smaller amount, the sum for which the judgment is rendered 
is the only matter in controversy, when the defendant brings 
the writ of error. Because, if the plaintiff rests satisfied with 
it, and takes no step to reverse it, he is bound by it as well as 
the defendant. Both parties, therefore, stand upon an equal 
footing in that respect. But if the plaintiff brings the writ of 
error upon the ground that he is entitled to more than the judg- 
ment was rendered for, then his averment in his declaration 
shows the amount he claimed; and as that claim is the matter 
for which he brings suit, he is entitled to the writ of error if 
that claim appears to be large enough to give jurisdiction to 
this court. These principles have been settled in this court by 
the cases referred to in the argument. 

In the case before us, the plaintiff avers in his petition that 
the slaves for which the suit is brought are worth $2,700. 
The right to these slaves must be the only matter in contro- 
versy here, whether the writ of error is sued out by the plain- 
tiff or the defendant. If by the plaintiff, he would undoubt- 
edly be entitled to it, upon the ground that the property in dis- 
pute, and which he is seeking to recover in this suit, is claimed 
to be worth more than $2,000 ; and he would be entitled, under 
the decisions of this court, to rely on the avérment in his peti- 
tion, to show that the amount in value of the slaves he claimed 
is sufficient to give jurisdiction to this court. Can he, then, be 
permitted to deny here the truth of his own averment, when 
precisely the same thing —the same property —is the matter 
in controversy upon the writ of error brought by the defend- 
ant? We think not. And as by his release he prevented a 
judgment from being entered, fixing the value, as between 
these parties in this suit, at $1,200, the averment in his peti- 
tion must be regarded as determining the amount in contro- 
versy upon a writ of error brought by either plaintiff or defend- 
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ant. Consequently, this court has jurisdiction upon this writ, 
and the motion to dismiss it must be overruled. 


Mr. Justice DANIEL. 

In the opinion of the court pronounced in this cause I am un- 
able to concur, regarding that opinion as reconcilable with neither 
the act of Congress (Judiciary Act, § 22) regulating the juris- 
diction of this court, nor with the fundamental rules of plead- 
ing and evidence, but as in contravention of both. This cause 
is in effect, and in form except with regard to the frame of the 
petition, corresponding with the declaration at common law, in 
all its details and proceedings, an action of detinue for the re- 
covery of four slaves. In every such action, the authorities tell 
us that it is requisite to describe the property demanded with 
so much certainty, that it may be delivered up in specie ; and it 
was ruled by the older cases, that, where the property consisted 
of several articles, the plaintiff must show the value of each par- 
ticular article, and not state the aggregate value. Subsequent- 
ly, however, it has been ruled that the declaration may mention 
the separate value of each article, or it may state the value in 
gross; and this appears to be the established doctrine in Eng- 
land at this day. See Com. Dig., tit. Pleader (2 X 2). So in 
1 Chitty on Pleading, p. 377, it is said, that, ‘in actions for in- 
juring or taking away goods or chattels, it is in general neces- 
sary that their quality, quantity, or number, and value or price, 
should be stated ; the assigned reason is, that a former recovery 
could not else be pleaded in bar to a second action for the same 
goods; neither could the defendant properly defend himself.” 
Then with respect to the verdict and judgment, to be rendered 
in the action of detinue, the law is thus given in Com. Dig., 
tit. Pleader (2 X 12):—“ The judgment against the defendant 
shall be for the recovery of the thing detained vel valorem inde 
and costs; and if judgment be upon confession non sum infor- 
matus, demurrer, &c., a writ of inquiry shall be awarded to in- 
quire of the values. And after judgment, if a distringas goes 
ad deliberandum bona, and the defendant does not, the plaintiff 
shall have damages taxed by the inquest, so that it lies in the 
defendant’s election to deliver the goods or the value.” 

Sir William Blackstone in treating of the action of detinue, 
Vol. IV. p. 413, thus states the law: — “In detinue, after judg- 
ment, the plaintiff shall have a distringas to compel the defend- 
ant to deliver the goods by repeated distresses of his chattels; 
and if the defendant still continues obstinate, then (if judgment 
hath been by default or demurrer) the sheriff shall summon an 
inquest to ascertain the value of the goods, and the plaintiff’s 
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damages (which being so assessed, or by the verdict in case of 
an issue) shall be levied on the person or goods of the defend- 
ant. So that after all, in replevin and detinue, (the only ac- 
tions for recovering the specific possession of personal chattels, ) 
if the wrong-doer be very perverse, he cannot be compelled to 
a restitution of the thing taken or detained.” So, too, in Chit- 
ty on Pleading, Vol. I. p. 124, it is said, — ‘ The nature of this 
action requires, that the verdict and judgment be such that a 
specific remedy may be had for the recovery of the goods de- 
tained, or a satisfaction in value, for each parcel, in case they 
or either of them cannot be obtained. 'The judgment is on the 
alternative, that the plaintiff do recover the goods or the value 
thereof, if he cannot have the goods themselves.” 

The citation of these seemingly trite and familiar principles 
of law will not be deemed useless, when an application of them, 
and of the reasons on which they are founded, shall be made 
to the case under consideration. In the authorities above 
quoted, we have disclosed to us the propriety and necessity 
(resulting from the peculiar character of the remedy) for aver- 
ring in the declaration, and of ascertaining by the verdict and 
judgment, the value of the property sought; because that 
value is to become the measure of redress to the plaintiff, in 
one branch of the alternative, in the event that the other shall 
prove fruitless. It is indispensable, therefore, that this measure 
be ascertained upon legal testimony and solemn investigation 
before the court, and under its supervising authority, —as indis- 
pensable, fully, as that the title to the property should be so as- 
certained ; for both enter alike into the redress of the plaintiff, 
and flow from the same source. His right to the one rests 
upon the same foundation with his right to the other, and if 
he had no right to one, he had a right to neither. Nor can it 
be said that the measure of the plaintiff’s redress rests mainly 
in the breast or in the action of the court; on the contrary, it 
rests rather in the opinion and action of the jury. The court 
cannot, even with the parties and witnesses before it, deter- 
mine the value of the property, or the parties’ right thereto. 
The court, by awarding a new trial, may correct an excess or 
irregularity of any kind on the part of the jury; but it could 
have no power to find for either party upon the issue before 
the jury, nor augment or diminish by one cent the measure of 
redress established by the jury. If, then, such a power belonged 
not to the court when in a course of regular judicial inquiry, 
with the parties and witnesses fully before it, does it not seem 
strange to contend, that such a power can be exercised collat- 
erally by a different tribunal, neither trying the issue, nor weigh- 
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ing the evidence which the jury had before them, and in the 
absence of all or any of the circumstances, exercised upon er 
parte affidavits before the jury, thereby overturning what twelve 
men upon their oaths, and in regular discharge of their func- 
tions, have done, and what the law through them has declared 
shall be the standard of value? And for what purpose, it may 
be asked, is this collateral inquiry to be allowed? Not, strange 
as it may seem, to settle any other alternate value of the prop- 
erty, nor to put any estimate upon it at all; but to let in other 
questions connected with the title, or with some proceedings in 
the court below, wholly disconnected with the value of the 
property. But it is said that the plaintiff below has released 
his right to the damages assessed by the jury, and therefore can 
no longer enforce them. What of that? What possible con- 
nection can exist between the power of the plaintiff to enforce 
his judgment, as affected by any act or indiscretion of his own, 
and the value of the property as assessed by the jury? Does 
the release of the estimated value render that value either great- 
er or smaller than it was before? Possibly this act of the plain- 
tiff may render his power to enforce the verdict and judgment 
less efficient ; but to reason from that consequence to the value 
of the property as found by the jury, appears to me to be an ar- 
gument as illogical as any that can be conceived. The esti- 
mated value, the true measure settled by the jury, remains 
unchanged, although it may have been released. ‘The verdict 
has never been reversed or annulled. Moreover, it may not fol- 
low necessarily, that the release of the damages by the plaintiff 
below vitiates the judgment, or deprives the plaintiff of the 
power to enforce it; for we find by the authorities that a judg- 
ment may be by confession, or non sum informatus, or on de- 
murrer, in either of which cases judgment may be entered, and 
that afterwards, if the defendant will not deliver the property, 
damages for the value and for the detention may be assessed ; 
_ and such value, when assessed in the proper, regular, legal 
mode, is all for which execution can be had against the person 
or property of the defendant. But the inquiry is not properly 
instituted here whether the plaintiff, by error or indiscretion, 
has lost the power of enforcing his verdict and judgment; the 
question is purely one of jurisdiction, dependent upon the value 
of the subject, and that value ascertained by all the solemnities, 
and in the only mode known to the law, —solemnities, as I 
contend, nowhere to be properly gainsaid. Let it be supposed 
that there had been no release of damages or value by the 
plaintiff below. The principles applicable to the action of this 
court would be precisely those involved in the case as it now 
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stands. ‘Then let it be supposed that, after taking jurisdiction 
upon this collateral inquiry, this court should come to the con- 
clusion that there was no error in the proceedings and judg- 
ment in the court below. What manner of mandate would be 
sent to that court? Would this court, upon its own estimate of 
the value of the subject founded upon affidavits, and because it 
had claimed jurisdiction upon such an estimate, order the Cir- 
cuit Court to augment the damages assessed to the plaintiff be- 
low? Could they by so doing open again that which had be- 
come res judicata? If they should not do this, they would 
confessedly have effected a wrong to the plaintiff; and if they 
should attempt to do so, I desire to know their authority for 
such a proceeding, and what standard or measure for their man- 
date they would adopt ; they would have repudiated the verdict 
of a jury and a judgment of the court, and what higher or other 
standard they would adopt I am at a loss to conceive. In de- 
fence of the proceeding permitted in this case, it has been con- 
tended that, by the practice of this court, in cases sounding in 
damages purely, a plaintiff is permitted to confer jurisdiction on 
this tribunal by laying his damages at an amount ad libitum, 
sufficient for that purpose. If the practice of this court is to be 
understood in the latitude in which it is just expressed, that 


‘practice must be deemed to be in consonance with neither the 


letter nor the spirit of the statute. In cases arising er contrac- 
tw or quasi ex contractu, which in their original form and mag- 
nitude might fall within the rule laid down by Congress, but 
which, in the progress of investigation by the application of pay- 
ments or set-offs, should be brought below the minimum estab- 
lished by law, or in cases of tort, which, from their peculiar 
character, might also come within the reason of the same rule, 
(though the latter must be regarded as liable to strong doubt, ) 
jurisdiction may be claimed. But if either the practice, or any 
express annunciation from this -court, is to be apprehended as 
placing it at the option of parties, plaintiffs or defendants, to 
refer all their contests to this tribunal, however their character 
may be stamped and ascertained by the decision of the inferior 
courts, and in contravention of such solemn decisions, given 
upon full investigation by courts and juries, why then, by the 
rules or the practice of this court, the act of Congress is sub- 
stantially repealed, and the proceedings of the courts below are 
a mere mockery. The value of the subject of the controversy, 
as ascertained in the court below, supplies the only safe and 
uniform rule as to jurisdiction, in cases wherein jurisdiction is 
dependent on value. My opinion, therefore, is, that it is incom- 
petent to either of the parties, or to this court, in the indirect 
VOL. VIII. 12 
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and collateral mode here attempted, and upon evidence entirely 
dehors and unconnected with the record, to impeach or inquire 
into the verdict and judgment rendered in the District Court of 
Texas; that such a proceeding is utterly subversive of the 
act of Congress limiting the right to appeals and writs of error, 
and equally subversive of the fundamental rule of pleading and 
of evidence, which establishes undeniable verity in the solemn 
proceedings of courts acting within the sphere of their jurisdic- 
tion, and establishes every fact and every conclusion embraced 
within the scope of those proceedings. 


Order. 


On consideration of the motion made by Messrs. Hughes 
and Howard, on a prior day of the present term of this court, 
to wit, on Friday, the 25th day of January last past, to dismiss 
this writ of error for the want of jurisdiction, and of the argu- 
ments of counsel thereupon had, as well in support of as against 
the same, it is now here ordered by this court, that the said 
motion be, and the same is hereby, overruled. 





SamveL Veaziz, ComPpLaINANT AND APPELLANT, v. NATHANIEL L. 
WILLIAMS AND STEPHEN WILLIAMS, DEFENDANTs. 


Where false steps are taken to enhance the price of property sold at auction, a court 
of equity will relieve the purchaser from the consequences and injury caused by 
these unfair means‘ 

Therefore, where the owners had instructed the auctioneer to take $14,500 for the 
property, and the real bids stopped at $20,000, and the auctioneer, even without 
the consent or knowledge of the owner, continued to make fictitious bids until he 
ran it up to $40,000, this was a fraud upon the purchaser. 

These sham bids could not have been made by the auctioneer upon his own ac- 
count. Even if they had been so, it is very questionable whether they would have 
been valid. 

Being the general agent of the owners, the latter are responsible for his acts if they 

- receive the benefit of them. By-bidding or puffing by the owners, or caused by 
or ratified by them, is a fraud, and avoids the sale. 

The sale being made on the Ist of January, 1836, but the fraud not discovered until 
1840, and the bill being filed in 1841, there is no sufficient objection to relief owing 
to lapse of time. 

A release given by the purchaser to the auctioneer, for the purpose of making him a 
competent witness, did not operate as a bar to a recovery against the vendors. 
He would have been a competent witness without it. 

There was no necessity for making the auctioneer a defendant in the suit. 

The various modes of relief examined. 


Tuis was an appeal from the Circuit Court of the United 
States for the District of Maine, sitting as a court of equity. 
The complainant, Veazie, resided at Bangor, in the State of 
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Maine, and the defendants in Massachusetts, viz. Nathaniel L. 
Williams at Boston, and Stephen Williams at Roxbury. 

The facts of the case were these. 

On the Ist of January, 1836, Nathaniel L. Williams and 
Stephen Williams were the owners of two mill privileges, situ- 
ated on Old Town Falls, in the town of Orono and State of 
Maine. On that day, they offered the property for sale, at pub- 
lic auction, in the town of Bangor. The whole controversy 
in the case having arisen respecting the manner in which the 
sale was effected, it is necessary to state the circumstances as 
they were disclosed by some of the witnesses. The owners 
employed Mr. Stephen H. Williams to proceed to Bangor and 
attend to the sale, who hired an auctioneer by the name of 
Head to effect it. The most material parts of the transac- 
tion are thus stated by Head, who was examined as a witness 
on the part of the complainant. 

‘‘T was employed, in the winter of 1836, by a son of one of 
the Messrs. Williams, to sell certain real estate in Orono, as an 
auctioneer. The estate sold was mill privileges, situated in 
Old ‘Town, near Old Town Falls. It was put up at a minimum 
price of $14,500, but it is my impression that the minimum 
price was not fixed or named at the sale ; but it commenced at 
a much lower sum, which I have now forgotten, and run on up 
to about eighteen thousand dollars; it might have been more 
or less. I then received from Samuel J. Foster bids, who was 
the only person that bid, to my recollection, after the sum last 
named. Foster bid a hundred dollars, and I then advanced 
upon him ; he then bid again, another hundred dollars, or some 
other sum ; [ again advanced upon him, and so on, till the bid 
got up to forty thousand dollars, when it was struck off to 
Samuel J. Foster. I don’t recollect the terms of sale. A cer- 
tain per cent. was to be paid down, but what it wasI don’t 
recollect.” 

To the third interrogatory. ‘I don’t recollect that said sale 
was conditional, except as I have stated. I don’t recollect the 
sum first offered, but it is my impression fhat it was something 
like five thousand dollars. I don’t recollect what the bids were 
from that sum. My impressions are, that Samuel J. Foster, Ira 
Wadleigh, John B. Morgan, and, I think, James Purrington, 
were the bidders. There might have been others. The high- 
est sum bid by any person other than the purchaser was some- 
where in the vicinity of eighteen thousand dollars, to the best 
of my recollection.” 

To the fourth interrogatory. ‘I have already answered, as 
near as I can recollect, as to the highest sum offered as a bid, 
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except that at which it was struck off. After other bidders 
stopped, he, Foster, bid a hundred dollars, or so. I then ad- 
vanced upon him, and he then again bid, and so on up to forty 
thousand dollars.” 

To the fifth and a half interrogatory, viz., ““ What was the 
highest sum offered as a bid at said sale, which you received as 
a bid, except the bids offered by said Foster?” — “It was 
somewhere about eighteen thousand dollars, as I have already 
answered. ‘The actual bidders were about to that sum, as 
near as I can recollect. It is my impression that I advanced 
from that sum, or thereabouts. I cannot say for a certainty 
from what sum I so advanced. But I think it could not have 
exceeded twenty thousand dollars at which the actual bidders 
stopped, and my impression is, that they ceased to bid beyond 
eighteen thousand dollars.” 

To the sixth interrogatory. ‘I never communicated said 
facts to said Veazie, to my knowledge. I cannot recollect 
when I first communicated them to any one who would have 
been likely to have communicated them to Veazie. About six 
months ago, J. P. Rogers, Esq., came to me, and said that he 
had knowledge of certain facts that I knew. I did not know 
what he meant. He then referred to the sale of this property. 
I did not tell him any thing about it at that time. He called 
on me again; I refused, as I did not know but I might impli- 
cate myself. Afterwards, he called again, and I then told him, 
if Veazie would give me a writing holding me harmless, I 
would state the facts. He said he would give me such a writ- 
ing, as attorney for Veazie, which would be good. He did so, 
and I then went forward and gave my deposition in a case be- 
tween the parties, as to the facts of the case.” 

To the ninth cross-interrogatory. ‘ Said defendants, nor any 
agent of theirs, did not request me to employ any by-bidder at 
the sale, nor to use any other than fair and lawful means to en- 
hance the price of the said property.” 

- Samuel J. Foster, wno was the person employed by Veazie, 
the complainant, to big for him thus testified : — 

To the second interrogatory. “I did attend said auction 
sale in the winter of 1836. It was held on the Ist day of Jan- 
uary, 1836, at the Penobscot Exchange, in Bangor. Certain 
mill privileges and appurtenances, situate near or on the Old 
Town Falls, was the property sold.” 

To the third interrogatory. ‘The highest sum bid for said 
property was forty thousand dollars. I bid it, and was acting 
and bidding for Samuel Veazie.” 

To the fourth interrogatory. ‘ Previous to the sale, I was 
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instructed by General Veazie to bid to the amount of twenty 
thousand dollars. At the time of the sale, after the bidding 
had gone up to twenty thousand dollars, Mr. Veazie came to 
me, under considerable excitement, and told me to advance and 
bid it off. I have no distinct recollection what my first bid 
was, but my impression is, that I commenced with about five 
thousand dollars. It advanced pretty rapidly, till it amounted 
to fifteen or sixteen thousand dollars. I think, between that 
point and twenty thousand, the bidding was not very prompt, 
but it went on finally from twenty thousand, till it was struck 
off to me at forty thousand dollars. I think I did not commu- 
nicate my relation to General Veazie to any one, until the 
property was knocked off. I then notified Mr. Bright, the 
agent of the defendants, a Mr. Williams, the son of one of the 
defendants, and Mr. Head, the auctioneer, that I bid for Gen- 
eral Veazie, and the parties made arrangements to meet, the af- 
ternoon of the same day, at the office of William Abbot, Esq., 
in Bangor, to settle and close the business.” . 

To the fifth interrogatory. ‘John Bright, who acted as 
agent, and a Mr. Williams, son of one of the defendants, were 
present, apparently acting for them. I have no recollection of 
their making any remark at the time of sale, nor that they did 
any thing, at that time, about the sale.” 

To the fifth and one half interrogatory. ‘My impression 
is, that I saw or heard no bidding after it got up to sixteen or 
eighteen thousand dollars. The biddings, audibly, or by signs, 
then ceased to be known to me. I observed Mr. Wadleigh, 
and believe he was present from the beginning to the close of 
said sale. My impressions are very strong that I noticed Mr. 
Wadleigh’s biddings till it reached to sixteen or eighteen thou- 
sand dollars. After that, I am positive that there were no 
signs, or open bids, that would enable me to discover who, or 
that any one, was bidding against me. I endeavoured to dis- 
cover if Wadleigh was doing so, and could find no sign or nod- 
ding from him, or from any one else.” 

Ira Wadleigh, also a witness on the part of the complainant, 
thus testified : — 

To the second interrogatory. ‘I know the property, and 
that it was sold to Samuel J. Foster at forty thousand dollars. 
About a month before the sale I was in Boston, and called on 
Nathaniel L. Williams to see if he would sell me the property. 
He said they thought of putting it up at auction, and would let 
me know in a few days, as soon as he could see his brother 
Stephen. I advised him to sell, so that mills could be built 
that winter. On coming out of Boston, I met Stephen Wil- 
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liams’s son, Stephen H. Williams, who was coming down to 
see to selling the property ; and after he reached Bangor, I saw 
him here, and talked with him about the property, and asked 
him if he would sell it at private sale. He told me he would 
sell it for fifteen thousand dollars or thereabouts ; — I think he 
told me so. Afterwards it was advertised to be sold at the Ex- 
change in Bangor. Stephen H. Williams appeared to be acting 
for the defendants.” 

To the third interrogatory. “ The property was sold at auc- 
tion ; I was present at the sale, and bid I cannot say how many 
times, nor what sums I bid; but somewhere from fifteen to 
twenty thousand dollars. I don’t remember bidding over 
twenty thousand dollars, although I might have done so. 
Nicholas G. Norcross bid; I think Myrick Emerson bid, and 
Samuel J. Foster, and some others; but I do not recollect who. 
I cannot tell how much they bid, but from where it started up 
along, but how far I cannot say.” 

To the fourth interrogatory. ‘ When they first commenced, 
the bids were audible, and properly made ; but after they got 
up to twenty thousand dollars and over, it was by signs.”’ 

To the fifth interrogatory. ‘I saw General Veazie at the 
auction ; he was about the room there ; and was walking back 
and forth in the long entry part of the time. I did not see any 
thing very particular in hismanner. I did not mind much 
about it.” 

To the sixth interrogatory. ‘I talked with Head before the 
sale, and told him I wanted to buy it. He asked me how high 
I would go. I told him to seventeen thousand dollars, if I 
could not get it for less. I agreed with Norcross to take it at 
that sum ; and told Head that I would hold my pencil between 
my thumb and forefinger, and turn it fora bid. I soon went 
up to twenty thousand and upwards, and stopped. I found 
the bidding was going on without my nodding, turning my 
pencil, or making any sign, and stepped up to Head, and asked 
him if he was bidding for me. He made no answer; and I 
said, ‘For God’s sake, don’t bid any more for me,’ and went 
and sat down and bid no more. After the sale I had a con- 
versation with young Williams, and, I think, told him how 
the bidding went on; but he must have seen ‘it, as he was 
sitting behind, and close to Mr. Head. He said he was sur- 
prised at the sale; that the property sold for much more than 
they expected.” 

To the seventh interrogatary. ‘There were four privi- 
leges; and they were not then actually worth more than two 
thousand dollars a privilege. I don’t believe it would sell to- 
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day for four thousand dollars at auction, —the whole prop- 
erty, that is, the four privileges.” 

Four other witnesses, viz. Myrick Emerson, Levi Young, 
Richard Moore, and Isaac Smith, who were present at the sale, 
were examined on behalf of the complainants, whose evidence 
corroborated that of the preceding witnesses, as far as mere 
spectators could have any knowledge of the transaction. 

Ten witnesses were examined on the part of the defend- 
ants. Stephen H. Williams, the authorized agent of the own- 
ers of the property, thus testified : — 

“My name is Stephen H. Williams. Iam thirty-four years 
old. I am a merchant, and reside in Roxbury; I know the 
said parties. Mr. Veazie resides in Bangor, and is the presi- 
dent of a bank; I don’t know his occupation. Mr. Williams 
resides in Boston, and is retired from business ; he is my uncle. 

“'T’o the second interrogatory he says: —JIn the winter of 
1835 — 36, I was employed by the defendants to go to Ban- 
gor, and act as their agent in selling at auction. certain mill 
privileges, at Orono or Old Town: I went to Bangor; the sale 
took place, January 1, 1836; the property was sold by Henry 
A. Head, as auctioneer, and was knocked off to a man named 
Foster, but Mr. Veazie was the purchaser. The price was 
forty thousand dollars. 

‘“‘'T’o the third interrogatory he says: — On arriving at Ban- 
gor, being a stranger, I made inquiries of Mr. John Bright as 
to who was the most respectable auctioneer in the place, and 
he referred me to Mr. Henry A. Head, as the person employed 
in disposing of the government lands, and in his opinion the most 
desirable auctioneer. I accordingly applied to him to dispose 
of the property, and he consented to do so. On the day of 
the auction, previous to commencing the sale, he asked me 
what amount was to be paid to him for his services; being 
unacquainted with the amount of commissions usually paid 
to an auctioneer, I told him that he should be paid what was 
customary. Nothing further was said respecting his fees pre- 
vious to the sale. 

“To the fourth interrogatory he says:—I have already 
answered this interrogatory in my reply to the third inter- 
rogatory. 

“To the fifth interrogatory he says: —I did not authorize, 
or request, or in any way suggest to the said auctioneer, to bid 
himself on the said property, cr employ any other person to 
do so, or to do or permit any thing unfair, unusual, or in any 
way improper, to be done at the said sale to enhance the price 
of the said property ; and I did not know, nor had I any rea- 
son to believe, that he intended to do so. 
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“To the sixth interrogatory he says: —I did not, nor did 
any one authorized by me, make any bid on the said property 
at the said sale. 

“To the seventh interrogatory he says: —I knew the said 
Wadleigh, at the time of the sale, so as to speak to him; he 
was present at the sale. 

“'To the eighth interrogatory he says: —I did see the said 
Wadleigh, while the sale was going on, go up to the auctioneer 
and speak to him; the bid had then gone to thirty-nine thou- 
sand dollars. He did not go up and speak to him more than 
once ; I am distinct in my recollection on this point. 

“To the ninth interrogatory he says: —I did ask the auc- 
tioneer immediately after the sale what Mr. Wadleigh had said 
to him, when he came up to him during the sale, and he re- 
plied to me, that, on going into the room immediately previous 
to the sale, Mr. Wadleigh gave him unqualified authority to 
purchase the property for him, or, in other words, had told 
him that, when the property was knocked off, it was to be his 
(Wadleigh’s). He (the auctioneer) also told me that, when 
Wadleigh came up to him on that occasion, he said to him, 
‘ For God’s sake stop, and bid no more for me.’ 

“To the tenth interrogatory he says: — The property was 
knocked off to a Mr. Foster, but after the sale, much to my 
surprise, I found that Mr. Veazie was the purchaser. He had 
told me previous to the sale, that he would not give more 
than twelve thousand dollars for it. He immediately desired 
a bond for the delivery of the deed. The bond was accord- 
ingly drawn, with a penalty of fifty thousand dollars, for the 
delivery of the deed, at Bangor, within ten days or a fort- 
night. After receiving the bond, and while he was folding it 
up, he said to me that he thought it proper to state, now that 
he was secure himself, that an express had been fitted out for 
the purpose of purchasing this property before the news of the 
sale, by auction, could reach the owner; and it is my impres- 
sion that he said that Mr. Wadleigh was engaged in it, but 
of this I am not positive. I left to go to Boston and obtain 
a deed and return to Bangor. I remained in Boston a day or 
two to complete the deed, which having been done, I set out 
to return to Bangor. Between Boston and Portsmouth I found, 
by some conversation with the passengers, that Mr. Veazie had 
passed us on the road going to Boston. I accordingly made 
arrangements to return to Boston and meet him, and thus save 
my journey to Bangor. On returning to Boston I found he 
had left there an hour or two previous to my arrival. <A day 
or two after, I started for Bangor again, and overtook Mr. 
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Veazie at Portland. We then travelled together to Bangor. 
During the journey, he told me that he had made up his mind 
to give forty thousand dollars for the property; that it had 
been canvassed in his family, and arrangements been made to 
that effect, and that he had secured this Mr. Foster to hold 
him harmless to that amount, and that the journey he had 
made to Boston was to obtain knowledge that I had a deed 
for him, as he was suspicious, on the return of those who went 
on the express, that they had succeeded in their design. And, 
by way of showing his anxiety, he told me that he had left 
Bangor for Boston on the evening of a large party given by 
his wife. He said that the value of this property to him was 
caused by a quarrel and lawsuit between him and Wadleigh, 
which rendered it of vast importance to either of them to ob- 
tain the property. He also said, that he had traced the person 
who conducted the express as far as the Tremont House, and 
there all trace of him was lost. 

“'To the eleventh interrogatory he says: — Previous to and 
on the morning of the sale, Mr. Veazie manifested much in- 
difference as to the purchase of the property, observing that 
he would give twelve thousand dollars for it, and no more. 
Of course I was surprised when I found he had given forty 
thousand dollars for it. 

“To the fourth cross-interrogatory he says : — Immediately 
after the sale, I was informed by the auctioneer, that, when 
Wadleigh stopped him at thirty-nine thousand dollars, he (the 
auctioneer) then bid the remaining one thousand dollars on his 
own responsibility, alternately with Foster. On my return to 
Boston, I related this (with every thing else that had transpired) 
to the defendants, my employers.” 

John Bright, who was the agent for the owners of the prop- 
erty prior to the arrival of Stephen H. Williams, thus testi- 
fied to the fourth interrogatory : — 

“T did not, nor did any one to my knowledge or belief, 
request or authorize, or in any way suggest to the auctioneer, 
or any other person, to bid at said sale, in behalf of the de- 
fendants, or to make any fictitious or pretended bid at the said 
sale, or to do any thing, or permit any thing to be done, un- 
fairly, to enhance the price of the said property.” 

To the fifth interrogatory : — 

**[ did attend the sale. I did not bid on the property, nor 
did I then know, nor had I cause to believe, that said auction- 
eer was himself bidding on the said property, nor that any one 
was bidding on said property for the defendants, or was using 


any unfair means to run up said property, or to enhance the 
price thereof.” 
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The witnesses all concurred, that there had been a great 
depreciation in the market value of mills and mill privileges 
since January 1, 1836. 

The terms of sale were ten per cent. of the purchase-money 
payable immediately, and twenty per cent. more upon the de- 
livery of the deed. These two sums together made $ 12,000, 
all of which was paid by Veazie. The balance, being $ 28,000, 
was divided into two notes of $14,000 each, payable in one 
and two years. ‘The first was also paid, and the interest upon 
the second up to the 1st of January, 1840. The amount still 
due was, therefore, one note of $ 14,000, with interest from the 
[st of January, 1840. Upon this note suit was brought against 
Veazie, prior to the filing of the bill in this case. 

These were the circumstances attending the sale, as stated 
by the principal witnesses. 

On the 21st of July, 1841, the following release was exe- 
cuted by Veazie to Head, viz. :— 


“ Know all men by these presents, that I, Samuel Veazie, 
of Bangor, in the county of Penobscot, and State of Maine, 
Esquire, in consideration of one dollar to me paid by Henry 
H. Head and Nehemiah O. Pillsbury, both of said Bangor, 
auctioneers, and late copartners in the auction business, under 
the firm and style of Head and Pillsbury, the receipt whereof 
I do hereby acknowledge, do hereby release and discharge said 
Head and Pillsbury, jointly and severally, from all damages by 
me sustained, or supposed to be sustained, and from all action, 
or causes of action, to me accrued or accruing in consequence 
of any misfeasance, nonfeasance, or malfeasance, or any ille- 
gal management by them done, performed, or suffered, at the 
sale at auction of Nathaniel L. Williams and Stephen Wil- 
liams’s real estate, situated in Old Town, in said county of Pe- 
nobscot, on or near Old Town Falls, so called, which was sold 
at auction on or near January Ist, 1836, by the said Head and 
Pillsbury, as auctioneers ; hereby, also, releasing the said Head 
and Pillsbury from any claim for damage, by or in conse- 
quence of any of their proceedings relating to said sale of said 
property. 

“In witness whereof, I have hereto set my hand and seal, 
this 21st day of July, A. D. 1841. 


“Samuet Veazir. [L. s.]” 


This release was introduced into the cause by agreement of 
counsel, filed at a subsequent stage of the proceedings; by 
which agreement it was admitted that neither the respondents 
nor their counsel had any knowledge of the existence of the 
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release until after the publication of the evidence in the suit, 
and also further admitted, that the release and circumstances 
under which it was given might be referred to and made use 
of in the cause with the same effect as if the same had been 
put in issue by a cross-bill and admitted by the answer. It 
will be seen by referring to the third volume of Story’s Re- 
ports, page 66, that Mr. Justice Story did not consider this 
agreement as a proper mode of introducing the release into the 
cause, when it came up before him for argument. According 
to his suggestion, the proper steps to do so were immediately 
taken by filing a supplemental bill. ‘These remarks are here 
rade for the purpose of connecting the report of the case in 
3 Story’s Reports, 54, with this statement. 

On the 23d of July, 1841, Veazie filed his bill of complaint 
on the equity side of the Circuit Court of the United States 
for the District of Maine. 

The bill stated, that, on January 1, 1836, defendants owned 
two mill privileges in Maine, and on that day offered them for 
sale, at auction, at Bangor, in Maine, employing one Head as 
auctioneer, and, by themselves or agent, instructed Head to put 
them up, beginning with $14,500, minimum, and prescribed 
certain conditions of sale as to payment ; that the complainant, 
relying on the good faith of defendants and of Head, attended 
the sale, and bid, by one Foster as agent, and, the minimum 
having been offered, Head continued to announce a still higher 
sum, and Foster, supposing it fair and honest, made a still 
higher bid, and so on, until said property was struck off to 
Foster, for the plaintiff, at $40,000. And thereupon the com- 
plainant, supposing the sale had been conducted and the bid- 
ding made in good faith, complied with the conditions of sale, 
paid $4,000 in cash, $8,000 more on delivery of the deed, 
gave his note for $ 14,000 in one year, with interest, which he 
has since paid, and his other note for $14,000 in two years, 
with interest, on which he has paid the interest annually to 
January 1, 1840. And defendants executed a deed to com- 
plainant, and complainant a mortgage of same to defendants to 
secure said notes, and another of $1,900, received as part of 
the $8,000 aforesaid. 

The bill further alleges, that there was no real bid at said 
auction for more than $ 16,000 or $ 18,000; but that the auc- 
tioneer, by sham bids, run up said Foster from about $ 16,000 
to $40,000 Foster’s being the only real bond fide bids over 
about $16,000; by means of which pretended bidding and 
management of the auctioneer, defendants have received from 
the complainant a large sum of money which they ought not 
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to have received; and so the complainant has been deceived 
and defrauded. 

The bill further alleges, that complainant discovered the 
fraud since January 1, 1840, and notified defendants of it, and 
hoped they would have refunded the money; but they not 
only refused to rescind, but have commenced a suit on the un- 
paid note, which is now pending in this court, and attached 
complainant’s property. 

The defendants are requested to answer specifically, — 1. 
Whether they authorized the sale, and employed Head as auc- 
tioneer. 2. Whether the land was put up at the minimum 
stated, and if Head was directed not to sell for less, and au- 
thorized to bid for defendants to that extent. 3. What sum 
they agreed to pay Head, prior to the sale; what they did pay ; 
was he to be paid any sum if there was no sale ; how he was to 
be paid. 4. What amount, principal and interest, complainant 
has paid defendants. 5. Whether the note on which defend- 
ants have brought a suit is one of those given for said purchase. 
6. Whether the whole purchase-money was not paid and se- 
cured by complainant, and the deed given directly to him ; and 
whether it was not stated and understood, at that time, that 
Foster acted simply as complainant’s agent at said sale. 

The prayer of said bill is, that said suit may be enjoined, the 
note delivered up, the sale rescinded, and the money paid back 
with interest. 

The answer admitted the ownership, and that defendants em- 
ployed one Bright to advertise the property for sale at auction 
on January 1, 1836. That a few days before the sale they sent 
Stephen H. Williams, a son of one of the defendants, to Ban- 
gor, to employ an auctioneer and make all necessary arrange- 
ments. The defendants denied having instructed, intimated, or 
suggested to Williams, Bright, or any other person, that there 
should be any by-bidding or other unfairness; or that, before 
said sale, said Williams, Bright, the auctioneer, or any other 


" person, received from defendants any instruction or suggestion 


that said property should be run up by fictitious bids, or that 
any thing unfair should be done. 

They admit that they did fix $14,500 as a minimum, but 
aver that they gave no instructions to keep the same secret ; 
that they believe the fact was well known at the sale ; that 
they have been informed, and believe, that no bid was made by 
any agent of theirs in consequence of the fixing of the said 
minimum price, bids far exceeding that amount being immedi- 
ately made by those desiring and intending to purchase. 

The conditions of sale, as to payment, are admitted to have 
been as stated in the bill. 
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The answer admitted that Stephen H. Williams employed 
Head as auctioneer, who was said to be duly licensed, skilful, 
experienced, and believed to be honest. The defendants aver 
their belief that said Williams did not authorize or suggest any 
by-bidding or other unfairness by Head, but employed him as 
a public officer, duly empowered by the laws of Maine. They 
further aver, that they have been informed, and believe, that 
said Williams did not authorize Head to bid up to the minimum, 
or to make any bid on their account. 

The defendants aver that they were not present at the sale ; 
but deny that there was no real bid above $16,000 or $18,000, 
or any such sum; or that the auctioneer run up Foster, by 
sham bids, from $16,000, or any such sum, to $40,000 ; or that 
that there was no real bid above $16,000, or any such sum. 

Defendants admit that complainant informed them, after 
the sale, that Foster was his agent, and allege that complainant 
exhibited great anxiety to have the conveyance made ; and they 
have been informed, and believe, that there was great competi- 
tion at the sale, both on account of the intrinsic value and the 
local position of the property, and that complainant authorized 
Foster to bid as high as $40,000. 

Defendants completed the sale, gave a deed, received pay- 
ment of all but the last note, and interest on that to January 1, 
1840; but complainant did not notify defendants that he con- 
sidered the sale invalid until January 14, 1841, and they then 
brought a suit, as alleged. 

That more than five years and six months have elapsed since 
said sale, and defendants have lost the benefit of evidence as to 
occurrences at said sale, and there has been a great depreciation 
in such property, owing to an increase in the number of mills, 
the scarcity of timber, and financial difficulties in that region, 
by which mill-sites have much depreciated in value ; and de- 
fendants believe that changes have been made in the proper- 
ty by building or altering. 

The defendants do not know when, in particular, the com- 
plainant pretends to have discovered the alleged fraud ; but 
whatever was done at the sale might have been known, on 
inquiry, at any time ; and they pray for proof of diligence. 

They believe that complainant, since the changes in value, 
would gladly annul the bargain, and compel defendants to repay 
the price, and pay for his expenditures; but they submit that 
this ought not to be, after such a lapse of time and the changes 
in condition and value, especially as they deny the fraud al- 
leged, and any concealment, on their part, of any thing done 
at the sale. 

VOL. VIII. 13 
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That S. H. Williams agreed to pay Head for his services 
what was customary, and did pay him $200, after the sale, 
which defendants think was reasonable ; and there was no 
agreement that Head was to receive nothing if no sale was 
effected. 

It has been before mentioned, that when this cause came up 
for argument before Mr. Justice Story, as reported in 3 Story’s 
Reports, 54, he suggested that a supplemental bill should be 
filed, for the purpose of properly introducing the release to Head 
into the cause. 

The supplemental bill alleged that Head paid no considera- 
tion for the release, and made no satisfaction ; that it was not 
intended as a discharge of any claim against the defendants ; 
and if such was its effect, it was a fraud and a mistake ; that it 
was given because Head refused to disclose the facts, on the 
ground that complainant might sue him, and complainant 
wished to obtain proof with a view to institute proceedings in 
equity against defendants; that the whole agreement with re- 
gard to it was between Head and complainant’s counsel, and it 
was signed by complainant without inquiry, and without any 
negotiation between Head and complainant, and no indemnity 
against Head’s liability to defendants was asked or intended. 
The supplemental bill then prayed that said release may be re- 
formed and restrained to the true intention of the parties. 

The answer to this supplemental bill stated that the existence 
of the release was not discovered by defendants until after the 
testimony had been taken in the original case ; that defendants 
now insist on it as a bar; do not know whether any considera- 
tion was paid for it; and as to the intentions of the parties, 
or any understanding as to its legal effect, no fraud was practised 
to procure it to their knowledge, or any language used that was 
not intended by complainant, by whom it was signed by the 
advice of counsel and under no mistake of fact ; and it is not 
competent for him to control or alter. it by extrinsic evidence. 
“They have no knowledge of the intentions of the parties to it, 
or what inducements or agreements led to it. They have been 
informed by Head, that Veazie’s counsel promised him an in- 
demnity, and this was accordingly given. They deny that 
Head expected that, after said release, he would be liable to 
any action by defendants, or any construction given to the 
release which would prevent his being held harmless against 
them. 

To this answer there was a general replication. 

On the 3d of August, 1844, a bill of revivor was filed 
against Louisa Williams, the widow and executrix of Stephen 
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Williams, deceased, and at May term, 1845, the bill was revived 
by consent of counsel, and the cause set down for hearing. 

At the same term it came on to be heard upon the bill, an- 
swer, pleadings, and evidence, when the judges of the court, 
being divided in opinion on the merits of the cause, ordered 
and decreed that the bill be dismissed, without costs to either 
party. 

This decision is reported in 3 Story’s Reports, 612. 

An appeal from it by the complainant below brought the case 
up to this court. 


It was very elaborately argued by Mr. Fessenden and Mr. 
Webster, for the complainant and appellant, Veazie, and by Mr. 
Davies and Mr. Gilpin, for the defendants. 


The points on the part of the appellant were thus stated by 
Mr. Fessenden. They were stated somewhat differently by 
Mr. Webster, as will be mentioned afterwards. 

As stated by Mr. Fessenden they were, — 

I. That the defendants were owners and sellers of the prop- 
erty described, at said auction sale, by and through Head, as 
auctioneer ; and that the complainant was purchaser of the same 
through the agency of Foster. 

II. That Head, the auctioneer, did, by pretended and illegal 
bidding at the sale, greatly enhance the price to the complain- 
ant ; that he actually received no bid from any bond fide bid- 
der, or person proposing to purchase, other than the complain- 
ant’s agent, above the sum of twenty thousand dollars, or 
thereabouts ; but, by illegal and fraudulent practices, induced 
the complainant’s agént to bid, and the complainant to pay, a 
much larger sum than they would have done had said sale been 
fairly conducted. 

Ill. That Head, the auctioneer, was the general agent of de- 
fendants for all the purposes of the sale, and in all the transac- 
tions connected therewith ; and they are responsible for all his 
acts, and his knowledge, connected with the sale, and cannot 
avoid that responsibility on the ground that he was a public 
officer. 

IV. That an auctioneer cannot legally be a bidder on his 
own account; and therefore, whether the bidding by Head 
was really for himself, as intending to purchase, or merely pre- 
tended, for the purpose of enhancing the price, it was equally a 
fraud upon the complainant, and vitiated the sale. 

V. That defendants became actual parties to the fraud by 
having received information of one illegal act of the auctioneer 
at the sale, before the contract was closed, which they did not 
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communicate to the complainant, but concealed, and by which 
they were put upon inquiry. 

VI. That equity will not allow the defendants to retain the 
proceeds of a fraud committed by their agent, whether they had 
knowledge of it or not. 

VII. That Head was not a necessary party to the bill. 

VIII. That the release to Head and Pilsbury is no bar, — 

1. Because equity will not extend its operation beyond its 
legal effect and the intention of the parties, which were a re- 
lease of damages. 

2. Because it was a release to the agent, and not to the prin- 
cipal. 

3. Because the defendants would have no right of action 
against Head and Pilsbury, should the sale be rescinded. 

4. The extent and design of a release, like a receipt, are ex- 
plainable by extrinsic evidence. 

IX. That the claim of the complainant to rescind the con- 
tract is not barred by lapse of time. 

Because six years had not elapsed between the sale and the 
filing of the bill, or between the discovery of the fraud and the 
filing of the bill, and there had been no loss of evidence or 
change in the actual condition of the property, such as would 
justify the court in refusing relief; and because the circum- 
stances attending the sale were not such as to excite the com- 
plainant’s suspicions, or put him upon inquiry. 

X. Even if there was no fraud, the sale should be rescinded 
for mutual mistake of a material fact. 


As stated by Mr. Webster, they were, — 

1. That an auctioneer is the agent of the owner until the 
sale is made, and also afterwards, until he gives a memorandum 
in writing. This writing is given in order to avoid the statute 
of frauds, and in making it, the auctioneer becomes the agent 
of both parties. 

2. That fraud by an auctioneer, committed whilst he is the 
agent of the vendor, vitiates a sale as thoroughly as if it had 
been committed by the vendor himself. 

3. That it is not necessary to show that the principal was 
cognizant of the fraud. 

4. That the auctioneer is the alter ego of the party who em- 
ploys him. What he knows, the principal knows; or, as the 
rule is substantially stated in 6 Clark & Fin. 448, 449, if an 
agent made wilfully false representations, and then made a con- 
tract. equity will relieve just as much as if the scienter were 
traced to the principal. 
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5. An agent to sell cannot buy. Therefore an auctioneer 
cannot bid for himself. This rule may not be very applicable 
in this case, because the auctioneer does not say that he in- 
tended to purchase the property for himself. 

6. The owner of real estate, put up at auction, may protect 
himself in one of two ways. 

lst. He may fix a minimum or starting-point. If no bid is 
made for this amount, then it is no sale. This mode appears 
to have been pursued here. The minimum was fixed at 
$ 14,500, and this fact was made known to the purchasers at 
the sale. This fact is highly important. 

2d. The owner may employ one person to bid up to the 
minimum, or he may bid himself. But in this mode, as in the 
preceding, where the bidding has reached the minimum, then 
all by-bidding or puffing is fraudulent, and vitiates the sale. 
The highest real bidder, after reaching that point, is entitled to 
the property. 


The points stated and argued by the counsel for the defend- 
ants were the following : — 

1. That neither on the allegations or form of the complain- 
ant’s bill, nor on the evidence, is he entitled in the Circuit Court 
of the United States, sitting in equity, to the relief he prays for. 

2. That neither on the allegations of the bill, nor on the ev- 
idence, is there ground to charge the defendants with fraud. 

3. That the evidence does not establish any fraud on the 
part of Head, the auctioneer, but if it does, it will not entitle 
the complainant to the relief prayed for in this suit. 

4. That the release of Head is a conclusive bar to the com- 
plainant’s prayer for relief. 

5. That, both on the facts of the case and the well-settled 
principles of equity jurisprudence, the decree of the Circuit 
Court, dismissing the bill, was correct, and ought to be af- 


firmed. 


Mr. Justice WOODBURY delivered the opinion of the court. 

This was an appeal from a decree of the Circuit Court in the 
Maine District, dismissing a bill which was brought originally 
by Veazie, the appellant. 

As to the contents of the bill and the evidence in its support, 
it may suffice to say here, that the bill asked the rescission of 
a sale at auction, made about the Ist of January, 1836, of cer- 
tain mills, owned by the respondents, and a return of the money 
paid, and the notes still held by them for a part of the purchase- 
money. It asked this, on the alleged ground of imposition in 
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the sale by means of puffing or by-bidding, so as to advance 
the price about $20,000 above what it otherwise would have 
been. In their answer, the respondents denied any such bidding 
by their procuremeut, or that it avoided the sale if happening ; 
and further contended, that they had been discharged from any 
liability which might have existed by a release to the auction- 
eer, one of the persons implicated in the by-bidding. The an- 
swer insisted, also, that the auctioneer should have been made 
a party to the bill, and that any claim to relief by the plaintiff 
is barred by the lapse of time siuce the sale. 

The leading point arising in this case involves so difficult 
questions both of fact and law, that they have, in some degree, 
divided this court, as well as the court below, and great care 
and discrimination will be necessary in order to reach conclu- 
sions that can be satisfactory. 

The relief here is not sought, as has been objected, on ac- 
count of inadequacy of price, —though that may at times be 
so gross as to show fraud, and might here very well raise some 
presumption of it. Warner v. Daniels, 1 Woodb. & Min. 111; 
Coles v. Trecothick, 9 Ves. 234; 2 Ves. sen. 155. But it is 
sought for a frand practised in augmenting the price ; or, in oth- 
er words, for taking false steps to enhance it; and it is the 
consequence and injury caused by these unfair means that the 
plaintiff would avoid. 

How far, then, in point of fact, was the price increased above 
the real bids? and by what means? A minimum price of 
$§ 14,500 is clearly proved to have been fixed by the owners. 
The weight of the testimony is, that the real bids went only 
$3,500 to $5,500 higher. There is no pretence that Wad- 
leigh —the rival or competitor of the plaintiff — bid or author- 
ized others to bid for him above eighteen or nineteen thousand 
dollars, though a statement of the auctioneer to one person has 
been relied on to the contrary. Wadleigh denies it, — nobody 
testifies to it, —and nobody is produced who bid or employed 
others to bid higher, unless the auctioneer himself did_ it. 
The true value, also, as fixed by the owners at $14,500, tends 
to confirm the idea that no real, fair bid would be likely to go 
above $ 20,000, — or over $5,000 or $6,000 beyond the own- 
ers’ own estimate. 

It is, then, a leading feature in this case, that should not be 
overlooked, as it gives a stamp and character to the whole 
equity as between these parties in favor of the plaintiff, that the 
respondents fixed the minimum bid for the sale of their prop- 
erty at $ 14,500, and authorized the auctioneer to dispose of it 
for that amount, when in truth, by some means or other, and 
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without any real rival bids above $ 20,000, they obtained for it 
$ 40,000. Whether this extraordinary result was effected by any 
improper conduct on their part, or that of any agent for whom 
they may in law be responsible, is the next prominent inquiry. 

In the outset, the probability certainly is, that property like 
this could not be sold at auction for from $25,000 to $ 26,000 
more than the owner asked for it, unless under some imposition 
or great mistake. And the further presumption seems at first 
tu be reasonable, that the respondents, whose property was thus 
sold, and by an auctioneer employed by themselves, and who 
have benefited by the large excess in the price given, by tak- 
ing the money and securities, were either instrumental in caus- 
ing the excess, or, having availed themselves of it and all its 
advantages, should be answerable civiliter for any wrong and 
error connected with it. 

It is conceded, in point of fact, that some other bids than 
Veazie’s went nearly to $ 40,000, and as no person is shown to 
have made them but the auctioneer, it follows that they must 
have been real bids by him for himself, or fictitious ones by 
him, with a view to increase the price to be obtained by the 
respondents, and to increase his own commissions on a sum so 
much larger than had been anticipated when the sale began. 

Looking to the supposition that the bids were real and for 
himself, that idea is not supported, but rather disproved, by 
the testimony. The auctioneer does not appear to be a man 
of wealth, able to buy so valuable property for investment, nor 
was such a purchase in the line of his business or profession, 
nor does he seem to have had the means or disposition for spec- 
ulation, and especially on so large a scale; and he must have 
well known that the true value of this property was not con- 
sidered by the owners above $ 14,500, nor its value to Wadleigh 
as enhanced by its locality in his dispute with Veazie, as above 
$ 18,000. 

The weight of the testimony, then, is decidedly against the 
correctness of the supposition, that the bids above § 20,000, 
except the plaintiff's, were by the auctioneer for himself and 
on his own account. 

Had it been otherwise, it would be very questionable whether, 
in point of law or equity, an auctioneer can be allowed to bid 
off for himself the very property he is selling. It has been laid 
down that he cannot. Hughes’s case, 6 Ves. 617; Oliver et al. 
v. Court et al., 8 Price, 126; 9 Ves. 234; 8 Ves. 337; Long 
on Sales, 228; Babington on Auctions, 164. The principles 
against it are stronger, if possible, and certainly were enforced 
earlier in courts of equity than of law. An opposite course 
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would give to an auctioneer many undue advantages. It would 
tend, also, to weaken his fidelity in the execution of his duties for 
the owner. He would be allowed to act in double and incon- 
sistent capacities, as agent for the seller and as buyer also; and 
the precedents are numerous holding such sales voidable, if not 
void, and at all events unlawful, as opposed to the soundest 
public policy. See Michoud v. Girod, 4 Howard, 554; 15 
Pick. 30; 1 Mason, 344; 2 Johns. Ch. 51; Tufts v. Tufts, 
Mass. Dist. 1848, and cases there cited; Long on Sales, 228; 
9 Paige, 663; 1 Stor. Eq. Jur., $¢ 315; 3 Stor. R. 625. That 
an auctioneer is a general agent for the owner usually, though 
questioned in the argument, cannot be doubtful. See Howard 
v. Braithwaite, 1 Ves. & Beam. 209; Stor. on Agency, $$ 27, 
28; 4 Burr. 1921; 1 H. BL 85. He is so till the sale is com- 
pleted. Long on Sales, 231; Seton v. Slade, 7 Ves. 276; 
Babington on Auctions, 90; 20 Wendell, 43. And though 
he may be agent of the buyer after the sale for some purposes, 
such as to take the case out of the statute of frauds, (Williams 
v. Millington, 1 H. Bl. 84; 3 D. & E. 148; Cowp. 395; 
Long on Sales, 228, 60, 63; Emerson v. Heelis, 2 Taunt. 38 ; 
1 Esp. 101,) yet this does not affect the other principle, that 
till the sale, and before it, he acts for the vendor alone. Nor is 
an auctioneer a public officer in Maine, and a license required 
tohim. 2 Laws of Maine, p. 390, ch. 134. But whether a 
public officer or not is a circumstance that does not generally 
appear to have changed the liability of the principal for his 
acts, if taking the benefit of them. 

Treating his bids, then, as made by the auctioneer, not for 
himself,-and the proof having failed to show that they were 
for a stranger, the only remaining hypothesis is, that they were 
made by him while agent of the owners, with a view to 
their benefit particularly, though with hopes of some incidental 
gain to himself in increased commissions. How does this view 
accord with the evidence of the transaction, taken as a whole? 
It is the only plausible aspect of it existing. The auctioneer 
found Wadleigh willing, on account of his quarrel with Veazie 
and his interests near the property, to go about $ 5,000 higher 
than the owners’,estimate, and then found Veazie, for like rea- 
sons, willing to go still higher rather than let Wadleigh purchase 
the premises, for whom he supposed the auctioneer was bid- 
ding. In the eagerness of competition and with ample capital, 
Veazie seems in this way to have been induced to go even as high 
as $ 40,000, under the exciting but delusive and false impression, 
that he thus was obtaining the property against the efforts of 
Wadleigh or others, real bidders and real competitors. That 
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impression the auctioneer sought to create, and did create, by 
deceptive means. 

Residing on the spot and acquainted with the character of 
the parties, he doubtless suspected that Veazie, rather than let 
the property go to Wadleigh, might bid very high, —and per- 
haps, by rumor, even to $40,000, —and proceeded, after the 
real bids were over at about $ 20,000, to make by-bids, either 
on his own judgment, to benefit his employers and increase his 
own commissions, or on the suggestions or signs of Stephen 
H. Williams, who was present as agent of the respondents, 
and is proved to have sat behind and near the auctioneer at 
the sale. 

Veazie being thus situated so as to be more easily duped by 
either of them, and his condition and fears and anxieties being 
probably known to Head, if not to Stephen H. Williams, the 
auctioneer, by the means before described, procured for his em- 
ployers nearly treble what they expected or what had been 
agreed onas the minimum price. ‘The next inquiry is, if such a 
transaction renders the sale in point of law void, either for fraud 
or mistake. In some countries, under the civil law, a buyer of 
immovables is of right entitled to a rescission of the sale if it 
turn out, though without fraud, that the price was more than 
fifty per cent. above the true value. Pothier on Contracts of 
Sale, part 5, ch. 2, sec. 2; and see Domat, tit. 6, sec. 3. 
Here the price was at least a hundred per cent. above, — yet 
there must in this country be fraud also, or a mistake. 

Though no evidence is seen of fraud practised by the re- 
spondents in person, nor by their express directions, yet a fraud 
was evidently perpetrated by the auctioneer, as agent for the 
respondents, or by him in connection with Stephen H. Wil- 
liams, and the respondents have taken and still retain the ben- 
efit of it. This conclusion is indisputable, whatever obscurity 
or concealment may have been flung over the case by the auc- 
tioneer. 

Does this state of things, then, in point of law, require the 
sale to be relieved against, on sound principles of equity and 
public morals ? 

By-bidding or puffing by the owner, or caused by the own- 
er, or ratified by him, has often been held to be a fraud, and 
avoids the sale. Cowp. 395; 6 B. Monroe, 630; 115. &R. 
86; 4 Har. & McHen. 282; Babington on Auctions, 45; 3 
Bingh. 368; 2 Carr. & Payne, 208; 6 D. & E. 642; Rex ». 
Marsh, 3 Younge & Jerv. 331; 11 Moor, 283. He may fix a 
minimum price, or give notice of by-bids, and thus escape cen- 
sure. Ross on Sales, 311; Howard v. Castle, 6 D. & E. 642. 
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But this shows that, without such notice, it is bad to resort to 
them. Crowder v. Austin, 3 Bingh. 368; 3 Younge & Jerv. 
331. “The act itself is fraudulent,” says Lord Tenterden. 
Wheeler v. Collier, 1 Moody & Malk. 126: 

The by-bidding deceives, and involves a falsehood, and is, 
therefore, bad. It violates, too, a leading condition of the contract 
of sales at auction, which is that the article shall be knocked 
off to the highest real bidder, without puffing. 2 Kent’s Com. 
538, 539. It does not answer to apologize and say that by-bid- 
ding is common. For, observed Lord Mansfield, ‘Gaming, 
stockjobbing, and swindling are frequent. But the law forbids 
them all.” Cowp. 397. In Bexwell v. Christie, Cowp. 396, 
the pole-star on this whole subject, it is said, — ‘‘ The basis of 
all dealings ought to be good faith. So more especially in 
these transactions, where the public are brought together in a 
confidence that the articles set up for sale will be disposed of 
to the highest real bidder.” 

Even in a court of law, Lord Kenyon has, with true regard to 
what is honorable and just, said, — ‘“ All laws stand on the best 
and broadest basis, which go to enforce moral and social du- 
ties.” Pasly v. Freeman, 3 D. & E. 64. See also Bruce v. 
Ruler, 2 Man. & Ryl. 3. And in Howard v. Castle, 6 D. & E. 
642, he held that Lord Mansfield’s doctrine, that all sham 
bidding at auctions is a fraud, was a doctrine founded “on 
the noblest principles of morality and justice.” 

Nor does it lessen the injury or the fraud if the by-bidding 
be by the auctioneer himself. He, being agent of the owner, 
is equally with him forbidden by sound principle to conduct 
clandestinely and falsely on this subject. Cowp. 397. All 
should be fair, — above-board. 

Indeed, in point of principle, any fraud by auctioneers is 
more dangerous than by owners themselves. The sales through 
the former extend to many millions annually, and are distrib- 
uted over the whole country, and the acts accompanying them 
are more confided in as honest and true than acts or statements 
made by owners themselves in their own behalf, and to advance 
their own interests. Great care is therefore proper to preserve 
them unsullied, and to discourage and repress the smallest devi- 
ations in them from rectitude. 

Here the auctioneer virtually said to his hearers, when he 
made a fictitious bid, — ‘I have been offered so much more for 
this property.” But he said it falsely, and said it with a view 
to induce the hearers to offer still more. He averred it as a 
fact, and not an opinion; and asa fact peculiarly within his 
knowledge. Now if, under such an untrue and fraudulent as- 
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sertion, persons were persuaded to give more, — relying, as they 
had a right to, on the truth of what was thus more within the 
personal knowledge of the auctioneer, and was publicly and ex- 
pressly alleged by him, and being of course more willing to 
give higher for what others had offered more, who probably 
were acquainted with such property and had means to pay for 
it, —they were imposed on and injured by the falsehood. It 
is said, —‘* A naked, wilful lie, or the assertion of a falsehood 
knowingly, is certainly evidence of fraud.” 1 Const. R. (S. 
Car.) 8. The following authorities support the views here 
laid down. 3 Younge & Jerv. 331; Moody & Malk. 123; 2 
Carr. & Payne, 208; Bexwell v. Christie, Cowp. 395; Howard 
v. Castle, 6 D. & E. 642; 1 Hall, (N. Y.) 146; 1 Dev. (N. 
Car.) 35; 6 Clark & Fin. 444, 329. 

Some cases, and some reasoning found in them, attempt to 
sanction a contrary doctrine, if the by-bids were made merely 
to prevent a sacrifice of the property, —a “defensive precau- 
tion,’”’ — but not otherwise. Connolly v. Parsons, 3 Ves. 625, 
note; Smith v. Clarke, 12 Ves. 477; Steele v. Ellmaker, 11 
Serg. & Rawle, 86; Woodward v. Miller, 1 Collier, 279; 5 
Maddock, 34. 

These exceptions still concede that the by-bidding, when an 
artifice to mislead the judgment and inflame the zeal of oth- 
ers, — “‘to screw up and enhance the price,” in the language of 
Sir William Grant, —- is fraudulent and makes the sale void. 12 
Ves. 483; 2 Kent’s Com. 537. 

Some cases hold, too, that the by-bidding will not vitiate, 
if real bids beside those of the vendee occurred after. 3 Ves. 
620. But neither of these excuses or apologies existed here. 
These by-bids were made after some thousands of dollars had 
been offered over the value of the mills, as estimated by the 
owners themselves, and were palpably made “to screw up,” or 
enhance the price. Any other excuses, which have ever avail- 
ed, either are anomalies, or rest on a-false analogy. Thus, at 
one time in England duties on auctions were remitted, if the 
property was bought in by the owner. 3 Ves. jr. 17, 621; 1 
Fonbl. Eq. 226. This, however, was founded on the theory 
that no sale had taken place, and hence no duty should be paid, 
rather than that a sale under such circumstances was valid. It, 
therefore, strengthens rather than impairs the view taken of the 
present case. 

It is no answer to this reasoning to say, as has been done, 
that Veazie bid voluntarily, or expressed satisfaction with his 
purchase, and was in haste to close it up. Because, in all 
this, he was laboring under a misapprehension that others 
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had honestly valued the property near the same price, and 
been in truth as anxious as himself to bid it off,—and be- 
cause he believed that he had thus succeeded against a real 
rival in securing the mills and some incidental advantages, — 
when in reality there had been no such honest bids over 
$ 20,000, and he had been contending against a man of straw 
falsely set up by the auctioneer. In short, he had been imposed 
on by the agent of the respondents; and that by virtual false- 
hood, and in a point material, and in a manner likely to mis- 
lead. He was not allowed to exercise his judgment, and bid 
higher or not on the truth, — on facts, — but on falsehoods. 6 
D. & E. 644. He was not the highest bidder at $ 40,000, 
except through deception wrought on him fraudulently. Ibid. 
Secrecy was practised, — privacy as to the real offers, — strat- 
agem, — which, as already seen, is in the teeth of the great 
principles of a valid public sale. Bexwell v. Christie, Cowp. 
396; 2 Kent’s Com. 539. 

A technical objection to the quantity rather than weight of 
the evidence has been urged, which it may be well to dispose 
of here. It is said that fraud is denied as to the defendants, 
and is not proved against them by two witnesses. It is con- 
ceded that the denials that the respondents were personally 
guilty of fraud, or expressly directed falsehood and fraud, are 
not overcome, nor are they in controversy. But it is the puff- 
ing or by-bidding of the auctioneer, their agent, which is in 
controversy as a fact. As to that they can make no denial from 
any personal knowledge pro or con, — not having been present ; 
and hence their answer furnishes no evidence in respect to it, 
as an independent fact. But this fact being substantiated by 
the agent, and the matter proved by others, as to no real bids 
being made over $ 20,000, and by various other circumstances 
in the case, the amount of evidence for it is ample. It is true, 
they deny that they ordered it. It is to be remembered, how- 
ever, that they are not held liable here merely by declarations 
of their agent, when not ordered by them or perhaps known to 
them at the time, — though it is asound doctrine that the verbal 
declarations of an agent at a sale often bind the principal. 1 Ves. 
& Beames, 209; 6 Clark & Fin. 448, 449; Story on Agency, 
§ 107. And that the agent is bound to disclose all and to act 
as the principal is when present, and selling. 1 Metcalf, 560 ; 
Hough v. Richardson, 3 Stor. R. 698; 3 Hill, 260; 1 Wood- 
bury & Minot, 353. And that a principal so acting in per- 
son cannot be justified in asserting what is false, and by which 
another is injured. Pasly v. Freeman, 3 D. & E. 51; Ver- 
non v. Keys, 12 East, 632; 2 East, 92. And that what the 
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vendor may not do in person, or may not employ others to do 
in his absence, — that is, make by-bids to enhance the price, — 
his agent, the auctioneer, cannot rightfully do. 

But they are held liable on a ground beyond and apart from 
all this, and as well settled in England as here, that if a princi- 
pal ratify a sale by his agent, and take the benefit of it, and it 
afterwards turn out that fraud or mistake existed in the sale, 
the latter may be annulled, and the parties placed in statu quo ; 
or they may, where the case and the wrong are divisible, be at 
times relieved to the extent of the injury. 

The principal in such case is profiting by the acts of the 
agent, and is hence answerable civiliter for the acts of the 
agent, however innocent himself of any intent to defraud. 13 
Wendell, 513; 1 Verm. 239; 1 Salk. 289; 7 Bingh. 543; Ma- 
son et al. v. Crosby et al., 1 Woodb. & Min. 342, and cases 
there cited; Doggett v. Emerson, 1ib.1; Story on Agency, 
§ 451; Doggett v. Emerson, 3 Stor. R. 700; Olmsted et al. v. 
Hotailing, 1 Hill, 317; Taylor v. Green, 8 Carr. & Payne, 316. 
Whether the principal knew all those acts or not, is not the test 
in this case, as in 2 East, 92, notes, and 13 East, 634, note, 
though it may be in some others, as in 5 Bingh. 97; 6 Clark & 
Fin. 444. 

But the test here is, Was the purchaser deceived, and has the 
vendor adopted the sale, made by deception, and received the 
benefits of it? For, if so, he takes the sale with all its bur- 
dens. Wilson v. Fuller, 3 Adolph. & Ell. (N. S.) 68. 

The sale, thus made here, was adopted and carried into effect 
by the respondents; and hence, on account of the fraud in- 
volved in it, they should either restore the consideration, and 
take back the mills, or indemnify the purchaser to the extent 
of his suffering. 

Some miscellaneous objections to these results are yet to be 
considered. It is said to be justly deemed an extraordinary 
power in a court of chancery to rescind contracts at all, instead 
of leaving parties to a suit at law for their damages. Sugden 
on Vendors, 392; 11 Peters, 248. And that a fraud or mistake 
must be very manifest to justify it. 10 Price, 117; 13 Price, 
349; 7 Cranch, 368; 2 Johns. Ch. 603; 12 Ves. 477. And that 
the burden of proof to show these grounds for a rescission rests 
on the plaintiff, and not on the defendant. Grant this. Yet all 
requirements appear fulfilled here. On satisfactory proof, also, 
executed, as well as executory, contracts may in such cases be 
set aside. One case is reported of its being done after twenty 
years. 8 Price, 125. And a defendant is likely, in most cases, 
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to suffer no more by a rescission in chancery, than by damages 
adequate to the loss or injury. 

There is next the objection, that too long a time had elapsed 
here before seeking redress. More force would attach to this 
if Veazie had discovered the imposition sooner. The sale hap- 
pened January Ist, 1836; the discovery of the fraud was after 
January Ist, 1840, and this bill was filed July 23d, 1841, after” 
demanding redress of the respondents in January, 1841. 

Having effected his object in the purchase,—to obtain the 
property rather than let his rival get it, who, he doubtless sup- 
posed, was bidding against him, —and being a man of ample 
means, Veazie submitted, as feeling bound, to the excess of price. 
Nor did he suspect any imposition till informed of it within a 
few years ; and then he seasonably applied for relief, and should 
not be barred from obtaining it by any lapse of time while the 
fraud or mistake as to the bids not being real remained undis- 
covered. Doggett v. Emerson, 3 Stor. R. 740; Daniels v. 
Warner, 1 Woodb. & Min. 90; Doggett v. Emerson, Ibid. 1; 
8 Clark & Fin. 651; 1 Russ. & Milne, 236. 

It is said that, after this lapse of time, the plaintiff is not in a 
proper condition to restore the mills. 16 Maine, 42. He is less 
likely to be, if they are ordered to be restored; but that is the 
fault of the fraud, and the concealment of it, rather than his fault. 
The defendant, too, if the property has deteriorated in value, is 
in no worse a condition than he would be where an avoidance 
of the sale takes place at law for fraud. 

If the plaintiff has sold the property, or disabled himself from 
restoring it, when ordered by a decree, then the evil consequen- 
ces will- light on himself, and not the defendants. That is 
what is meant by inability to restore the property in 8 Cranch, 
476. Nor is there any need he should aver substantively in his 
bill that he can restore it, this being presumed as a usual, if not 
necessary, consequence, when he applies to have the contract 
rescinded, and every thing placed zn statu quo. 

-'The last exception to a recovery here by the plaintiff is, that 
the release to Head, the auctioneer, should be considered as dis- 
charging the respondents also. Neither the design of the par- 
ties to the release, nor the agreement or consideration to make 
it, extended beyond the auctioneer. It was suicidal for the 
plaintiff to pay for a release to get a witness in a case, which 
release would destroy the case itself. (2 Iredell, 219.) Sitting 
as we do in a court of equity, we cannot, without an open and 
gross departure from equity, give to the release any effect be- 
yond the design in making it, and the literal words of it, reaching 
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only to the discharge of the releasee. It is a strict rule at law, 
and not of equity, which goes further in any case. 7 Johns. 
Ch. 207; 18 Wendell, 399; 22 Pick. 308. The operation 
was meant to be like a covenant not to sue him; and such a 
covenant is no bar to suing others when jointly liable. Ferson 
v. Sanger, 1 Woodb. & Min. 138. 

Again, in the present instance, there was no joint liability at 
law by the respondents and the auctioneer. Their account- 
ability was separate, and resting on different grounds; his on 
actual. falsehood, — theirs on the adoption of the benefits of it, 
and the accountability thus arising for it. The release of one, 
therefore, is not like the release of a joint contractor or joint 
trespasser. 1 Anstruther, 38. And in equity it may well be 
limited to the person released, and the person paying the con- 
sideration for it. Hopkins, 251, 334. 

Beside this, Head was in law a competent witness for Vea- 
zie, without any release, his interest being against Veazie. 
This conclusion as to the release is an answer, likewise, to the 
objection, that Head ought to have been made a party to this 
bill. His liability resting on a separate ground, and not joint, 
he could not be united at law, nor is it always done in equity 
under like circumstances. See Mason et al. v. Crosby, 1 
Woodb. & Min. 342; Ferson v. Sanger, Ibid. 138; Jewett v. 
Conrad, 3 Woodb. & Min. ——; Small v. Atwood, 6 Clark & 
Fin. 352, 466. 

All that remains is to decide upon the most equitable course 
to carry these views into effect, consistent with sound principles. 
One mode is to set aside unconditionally the whole sale, for 
the fraud practised in it, and have the mills reconveyed by 
Veazie, and the money, notes, and mortgage returned by the 
respondents. Another mode is to treat as unjust only so much 
of the proceedings as was fraudulent; that is, the excess of 
price over $20,000 obtained by by-bidding, and to cause that 
excess only to be refunded. 

To attain this last result in some way is preferable, consider- 
ing the length of time which has elapsed here, and the probable 
deterioration in value of the mills by use and the fall of prices 
in the market since the inflation of 1836, and, though objected 
to by the respondents, is likely more than the other to secure 
them against loss. 

To restore the excess of consideration, or to restore all and 
have back the mills, has in other respects much the same effect. 
The plaintiff in either way will obtain nothing which did not 
belong to him, nor the respondents lose any thing which was 
theirs before the falsehood or mistake. It is, at the same time, 
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gratifying to find, that, by either of these courses, no incidental 
Joss or inconvenience will fall on the respondents, except what 
has been occasioned by the misbehaviour of their own agent, 
and the fruits of which they accepted, and which they cannot 
in foro conscientié retain agamst those injured by that misbe- 
haviour. 

But there is one equitable operation before named, in re- 
lieving only as to what is fraudulent, which makes it most de- 
sirable, if legal. It is objected, first, that it will be giving 
damages, like a court of law, to the extent of the wrong, rather 
than rescinding the whole contract on account of fraud or an 
evident mistake. 

We are inclined to think, unless under peculiar circumstan- 
ces, that damages cannot be given in a court of equity, but 
the parties must be left to a court of law to recover them. 17 
Ves. 203; 1 Russ. & Mylne, 88; 2 Keen, 12; 1 Cowen, 711; 
5 Johns. 193. The exceptions of damages in part, under certain 
circumstances may be seen in the following cases, and the au- 
thorities there quoted. 2 Story’s Eq. Jur., $$ 711, 779, 788, 
794; 4 Johns. Ch. 460; 14 Ves. 96; 9 Cranch, 456. 

But the course we propose, to have the sale stand so far as 
not fraudulent, and to make the defendants restore only what 
was obtained by the puffing and fraud, is not giving damages 
either eo nomine or in substance. It requires to be surren- 
dered merely the money and interest on it, and the notes and 
mortgage unpaid, which were obtained by the deception of by- 
bidding.. This, among other things, is prayed for in the bill. 
This course will only carry out the established rule on this 
subject, -laid down in elementary treatises, —that “the injured 
party is placed in the same situation, and the other party is com- 
pelled to do the same acts, as if all had been transacted with the 
utmost good faith.” 1 Story’s Eq. Jur., $ 420; 1 Maddock’s 
Ch. Pr. 209, 210; Fonbl. Eq., book 1, ch. 3 and 4, notes. 

Every thing is thus relieved against, to the extent to which it 
is wrong or fraudulent, but nothing beyond it. Jopling v. 
Dooly, 1 Yerger, 289. 

It is suggested, however, secondly, that this course does not 
set aside the whole sale, or whole contract, which ought to be 
done, if intermeddled with at all. It is true that, generally, a 
part of a deed, or contract, or sale, cannot be avoided without 
avoiding the whole. 2 Ves. jr. 408; 1 Maddock’s Ch. 262. 
Though at times there may be a division or break in them 
where fraud begins and good faith ends, and where beyond 
that line only it would seem just to annul them. (1 Yerger, 
2839. ) 
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But if the whole must be annulled or none, it can be here, 
and yet equitable terms imposed on the plaintiff to let such part 
of the transaction remain undisturbed as is consistent with 
equity and good faith. This is justified, not only by the gen- 
eral principle that he must do equity who asks it, (4 Peters, 
328, ) but that it is one of the leading principles on this particu- 
lar subject in a court of chancery, “if it should rescind the con- 
tract, to allow it only upon terms of due compensation, and 
the allowance of countervailing equities.” 2 Stor. Eq. Jur., 
§ 694; Harding v. Handy, 11 Wheat. 126; Bromly v. Holland, 
5 Ves. 618. 

So it is said, that, “when the judgment debtor comes into 
court, asking protection, on the ground that he has satisfied the 
judgment, the door is fully open for the court to modify or 
grant his prayer upon such condition as justice demands.” The 
Mechanics’ Bank of Alexandria v. Lynn, 1 Peters, 384. 

This court on its equity side, says Chief Justice Marshall, is 
‘“‘capable of imposing its own terms on the party to whom it 
grants relief.” Mar. Ins. Co. v. Hodgson, 7 Cranch, 336, 337. 
And it will not grant relief even in fraud, unless the party 
‘‘wishing it will do complete justice.” Payne v. Dudly, 1 
Wash. (Va.) 196; Semb., 1 Johns. Ch. 478; Scott v. Nesbit, 
2 Cox, 183. Here, then, in the decree, we can set aside the 
whole sale and contract ; but, instead of doing it unconditional- 
ly, the plaintiff should be required first to do equity, and to al- 
low any countervailing equities on the part of the respondents, 
— which are, to let the sale itself stand at what was fairly bid 
for the property, and require only the residue of the considera- 
tion, being entirely fraudulent, to be restored. 1 Stor. Eq. 
Jur., $$ 344, 599, and cases there cited; McDonald v. Neilson, 
2 Cowen, 139, 192. 

Thus, a borrower of money on usury will not be allowed 
relief in chancery, except on the payment of principal and legal 
interest. Scott v. Nesbit, 2 Cox, 183; 2 Bro. Ch. Cas. 649; 
2 Stor. Eq. Jur., § 696; Stanly v. Gadsby, 10 Peters, 521; 
Jordan v. Trumbo, 6 Gill & Johns. 106; 3 Ves. & Beames, 14; 
Fanning v. Dunham, 5 Johns. Ch. 143. Like terms are imposed 
on borrowers under void annuity bonds. (See same cases. ) 
So, by analogy, the cases of specific performance frequently ex- 
hibit the enforcement of a part only, when just. Pratt et al. 
v. Law et al., 9 Cranch, 456; Hargrave v. Dyer, 10 Ves. 506; 
Harnett v. Yielding, 2 Sch. & Lefr. 553; 1 Maddock’s Ch. 
A431. So, in respect to injunctions, one may issue against a 
judgment for land, and stay execution for a part, and allow it to 
stand for the residue. Dunlap et al. v. Stetson, 4 Mason, C. C. 
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364. _See other illustrations and cases, Com. Dig., Chancery 
Appendix, 6 and 18; Fildes v. Hooker, 2 Meriv. 427; 14 Ves. 
91; Wharton v. May, 5 Ves. 27. 

The form of a decree nearly adapted to this case may be 
seen in Fanning v. Dunham, 5 Johns. Ch. 146. 

The last real bid here being in some doubt as to its amount, 
whether eighteen or twenty thousand dollars, we think the 
weight of evidence is in favor of the last sum, and the compu- 
tations are therefore to be made on that basis. The judgment 
below must therefore be reversed, and a mandate sent down di- 
recting the proper decree, in conformity to these views, to be 
entered for the plaintiff. 


Mr. Chief Justice TANEY, Mr. Justice McLEAN, and Mr. 
Justice GRIER dissented from this opinion. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Maine, and was argued by counsel. On consideration where- 
of, it is the opinion of this court, that the pretended sale of the 
two mill privileges, at and for the sum of $ 40,000, as set forth 
and described in the pleadings and proofs in this cause, was 
fraudulent, and should be set aside; but as equitable terms 
imposed on the complainant, he is to let the sale stand for the 
sum of $20,000, fairly bid by him; and that the balance of 
the moneys paid by the complainant over and above the said 
$20,000 should be refunded to him by the defendants, with 
legal interest thereon, and that the notes and securities given 
for the payment of any part of such excess should be cancelled 
and given up by the defendants to the complainant; that the 
defendants should pay the costs in this court, upon this appeal, 
and all the costs which have accrued in this cause in the said 
Circuit Court, or which may accrue therein, in carrying out the 
decree of this court. 

Whereupon, it is now here ordered, adjudged, and decreed 
by this court, that the decree of the said Circuit Court dismiss- 
ing the complainant’s bill be, and the same is hereby, reversed 
and annulled. And this court, proceeding to render such de- 
cree as the said Circuit Court ought to have rendered herein, 
doth now here order, adjudge, and decree, that the aforesaid 
sale, as above set forth, be, and the same is hereby, rescinded 
and set aside ; that the said complainant shall, as equitable terms, 
retain the said property at and for the said sum of $ 20,000, 
part of the moneys paid by him to the said defendants, and that 
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the said defendants shall, on or before the third day of that 
term of the said Circuit Court next ensuing the filing the 
mandate of this court in said Circuit Court, refund and pay to 
the complainant all such sums of money over and above the said 
last-mentioned sum of $20,000, as they or either of them shall 
have received from the said complainant on account of the pur- 
chase of said property, together with legal interest thereon from 
the time or times at which they were so received by the said 
defendants, and that the said defendants shall, on or before the 
same day of the same term of the said Circuit Court, cancel 
and deliver up the notes and securities given for the payment 
of any and every portion of the excess over and above the said 
$20,000. And this court doth further order, adjudge, and de- 
cree, that the said defendants do pay the costs in this court 
upon this appeal, and all the costs which have accrued in this 
cause in the said Circuit Court, or which may accrue therein, 
in carrying out the decree of this court. And this court doth 
further order, adjudge, and decree, that this cause be, and the 
same is hereby, remanded to the said Circuit Court, with in- 
structions to carry this decree into effect, and with power to 
make all such orders and decrees as may be necessary for that 
purpose. 





James PuaLen, PLAINTIFF IN ERROR, v. THE COMMONWEALTH OF 
VIRGINIA. 


In 1829, the Legislature of Virginia passed an act appointing five commissioners to 
raise by way of lotte ry or lotteries the sum of $30,000 for the benefit of the Fau- 
quier and Alexandria Turnpike Road Company. Two of the commissioners de- 
clined to act, and the remaining three took no steps to execute the power for a 
long time. 

On the 25th of February, 1834, the Legislature passed an act for the suppression of 
lotteries, which prohibited all lotteries and sale of lottery-tickets after the Ist of 
January, 1837, saving, however, contracts already made which were by their terms 
to extend beyond the Ist of J: anuary, 1837, or contracts hereafter to be made un- 
der any existing law, which were to extend beyond that day. These were permit- 
ted to go on until the Ist of January, 1840. 

On the 11th of March, 1854, the Le gislature passed an act appointing two commis- 
sioners in the place of the two who had declined to act. 

On the 19th of December, 1839, these commissioners entered into a contract with 
certain persons, authorizing these persons to draw as many lotteries as they might 
think proper, without limitation as to time, upon the payment of a certain sum 
per annum to the commissioners. 

The right to draw lotteries under the act of 1829 is not a contract the obligations 
of which were impaired by the act of 1834. 

It may be doubted whether it constitutes a contract at all. But if it was a contract, 
it was not unlimited as to time, and the act of 1834, allowing the grant to continue 
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for a certain time, stands upon the same ground as acts of limitation and recording 
acts, which this court has said a State has a right to pass. 

The privilege granted by the act of 1829 had become obsolete from non-user, and 
the act of 1834, appointing two commissioners, did not fully revive it, because the 
two acts of 1834 must be taken together; and the limitation contained in one 
must apply to the other. 

The courts of Virginia have so construed these statutes, and this court adopts their 
construction. 


THis case was brought up by a writ of error to the Gener- 
al Court of Virginia. ‘The plaintiff in error had been con- 
victed in the Superior Court for the County of Henrico and 
City of Richmond, on an indictment for selling lottery-tickets 
contrary to the act of Assembly of Virginia, passed on the 
25th of February, 1834. The case was removed by writ of 
error to the General Court of Virginia, where the judgment 
was affirmed. That being the highest court of criminal juris- 
diction in Virginia, the plaintiff in error brought his case into 
this court by a writ of error under the twenty-fifth section 
of the Judiciary Act; and now alleged that the act of 25th 
February, 1834, under which he was convicted, is void, being 
contrary to the tenth section of the first article of the Consti- 
tution, which forbids a State to pass any “law impairing the 
obligation of contracts.” 

On the trial of the case below, the jury found a special ver- 
dict setting forth at length the several acts of Assembly of 
Virginia, and the contract under which the defendant in the 
enactment claimed a right to sell lottery-tickets and to be ex- 
empted from the penalties of the act of February, 1834, un- 
der which he was indicted. 

It appears that in December, 1828, the President and Di- 
rectors of the Fauquier and Alexandria Turnpike Road pre- 
sented a petition to the Legislature of Virginia, setting forth 
the importance and value of their road to the public; that by 
the exertions of the directors and a few of the stockholders, 
and on their responsibility, money had been raised, and the 
road put in excellent condition, except three miles, which re- 
quired much repair; and asked a law authorizing a lottery to 
raise $ 30,000. 

On the 30th of January, 1829, the Legislature passed an 
act appointing five commissioners, “‘ whose duty it shall be 
to raise, by way of lottery or lotteries, the sum of $30,000, 
for the purpose of improving the Fauquier and Alexandria 
.Turmpike Road.” After directing the commissioners to contract 
with fit persons for managing the lotteries, and to take bonds 
for the faithful performance of their duties, they are ordered to 
“ pay over to the President and Directors of the said Fauquier 
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and Alexandria Turnpike Road Company,” the money raised 
by said lotteries, ‘“‘to be by them appropriated in the improve- 
ment and repair of said road.” 

Two of the commissioners appointed by this act declined act- 
ing under it, and nothing was done under the license or author- 
ity granted therein during the five years which intervened be- 
tween that time and the passage of the act of the 25th of Feb- 
ruary, 1834, for the suppression of lotteries. 

This act prohibits, under severe penalties, all lotteries and 
sale of lottery-tickets after the first day of January, 1837, with 
these provisos: — Ist. “‘That nothing herein contained shall 
be construed to extend to or interfere with contracts already 
made for the drawing of any lotteries, the drawing whereof, by 
the provisions of such contracts, shall extend to a period be- 
yond said first day of January, 1837”; and 2d. “ That nothing 
herein contained shall be construed to extend to or interfere 
with any contract which may hereafter be made under or by 
virtue of any existing law authorizing the same, for the draw- 
ing of any lottery, the drawing whereof shall not extend be- 
yond the first day of January, 1840.” 

A few days after the passage of this act, on the 11th of 
March, 1834, an act was passed appointing two commission- 
ers in place of those who had declined, “to carry into effect 
the act of 30th of January, 1829.” 

Nothing was done under these acts till the 19th of Decem- 
ber, 1839, when the commissioners entered into a contract 
with the plaintiff in error and another, authorizing them to 
draw as many lotteries as they think proper, paying to the 
commissioners the sum of $1,500 a year, with covenants to 
increase the consideration, provided the Legislature of Virginia 
should pass an act exempting these lotteries from the penal- 
ties of the act of February, 1834, or if this court should pro- 
nounce the act of 1834 unconstitutional. 

It is by virtue of this contract with the commissioners, that 
the plaintiff in error claims immunity; contending, “that the 
act of 1829 confers a valuable right or franchise on an existing 
corporation, without limitation of time; that it is a contract; 
and that the act of 1834 has attempted to limit and curtail 
the previous grant, and injuriously to abridge it, and is therefore 
void, as impairing the obligation of a contract.” 


The case was argued by Mr. Z. Collins Lee, for the plain- 
tiff in error, no counsel appearing for the defendant. 

The points made by him were the following. 

That this court has jurisdiction on this writ of error, because 
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the decision in the General Court involved the construction 
of a clause in the Constitution, and the decision was against 
the title or right specially set up or claimed under such clause 
of the Constitution. 

That the act of 1829 (sec. 10) confers a valuable right or 
franchise on an existing corporation, to wit, the Fauquier and 
Alexandria Turnpike Company, duly incorporated by the act 
of Virginia. 

This grant of the right to raise the sum of $ 30,000 is un- 
conditional, and without limitation of time, requiring only the 
action of the commissioners ; and the law contemplated on its 
face the raising of the money by lotteries, from time to time, 
and confers the power on the commissioners to make just such 
contracts as they think proper. The Legislature, in its sover- 
eignty, could do this. 4 Gill & Johns. 150. 

The State had no power to revoke this grant, because, — 

1. It is presumed to be accepted by the turnpike company, 
without proof. 12 Wheat. 70-72; Angell and Ames on 
Corp. 89, &c. 

2. Special verdict shows, that the law passed on petition of 
the President and Directors; and, moreover, that, relying on 
the terms of this grant, the company did, prior to the 25th 
of February, 1834, enter into contracts, and incur debts, to 
be paid out of this lottery. This vested an interest in the 
corporation. 11 Gill & Johns. 504. 

3. The State is as much bound by her contracts, express or 
implied, as an individual. 4 Peters, 560; 4 Gill & Johns. 
128; 9 Gill & Johns. 404, 405; 6 Cranch, 128. That this 
law of 1829 is a contract, see also 9 Cranch, 49; 2 Hayw. 
310; 1 Murphy, 58; 11 Peters; 9 Gill & Johns. 408. 

A. The act of 25th February, 1834, impairs the rights vested 
under the previous contract. 

The second proviso in this act excepts all contracts thereafter 
made, by virtue of any existing law for the drawing of lot- 
teries, not extending beyond the Ist of January, 1840. See 
Green v. Biddle, 8 Wheaton, 1; 3 Wash. 319. 

Yet if the contract under which this lottery was drawn be 
duly authorized, in all its terms and duration, by the act of 
1829, then the act of 1834 has attempted to limit and curtail 
the previous grant, and injuriously to abridge it. 

But the act of 11th March, 1834, appointed two commis- 
sioners in place of those who had resigned, and therefore there 
could be no drawing until the vacancies were filled under the 
act of 1829. 


Hence the law of 11th March, 1834, which is subsequent 
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to the penal law of 25th February, 1834, appoints two com- 
missioners to fill the vacancies and to carry the law of 1829 
into effect; thus furnishing a legislative declaration, that the 
act of 1829 was to be carried into effect. But the law of 
February, 1834, only allows time to carry the act of 1829 into 
effect until the first day of January, 1837. 

5. The contract was made in a reasonable time after the 
act of 11th March, 1834, and was duly authorized by law in 
all its terms and duration; and the penalty sought to be en- 
forced under the act of February, 1834, (which directly pro- 
hibits all lotteries after the 1st of January, 1840,) is not to be 
enforced, because it would violate the antecedent contract, 
made by the State in 1829. 


Mr. Justice GRIER delivered the opinion of the court. 

It might admit of some doubt whether the act of 1829 
grants any franchise, or constitutes any contract, either with 
the commissioners therein appointed, or with the turnpike 
corporation. It imposes certain duties on each. The com- 
missioners are required to use the license thus given, not for 
their own benefit, but for a public purpose. The money pro- 
cured by the proposed lotteries is to be paid over to the Fau- 
quier and Alexandria Turnpike Road Company, to be by them 
expended ‘in the improvement and repair of the road.” 

It is true, that the corporation might receive greater benefits 
from the repair of the road than the other citizens of the 
State; but the act imposed no duty on them as a previous 
consideration. They are not required to make any repairs till 
they receive the money. 

But assuming that this would be too narrow a construction 
of this act, and that it conferred a privilege or benefit on the 
corporation in the nature of a franchise or irrevocable contract, 
yet in its very nature it could not be considered illimitable as 
to time. On the contrary, the object for which the license was 
granted called for immediate action. ‘Three miles” of a 
great public thoroughfare are represented to be out of repair, 
and the company without immediate means to effect it. ‘The 
sum to be raised being fixed and finite, and the subject of its 
application demanding immediate attention, the time within 
which the license is given cannot claim to be unlimited. And 
yet the commissioners and corporation have suffered eleven 
years to pass, before any attempt is made to perform the duty 
imposed on them, or avail themselves of the license or fran- 
chise conferred, and now claim a further term of twenty years, 
to raise the money and repair the road. 
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When the Legislature of Virginia passed this most salutary 
act for the suppression of lotteries, they, with commendable 
caution, protected all vested rights. And notwithstanding the 
neglect to perform the duties imposed by the act of 1829, the 
act of 1834 does not revoke the grant or annul the license, but 
limits the time to six years within which the duties must be 
performed and the privilege exercised. 

It has been often decided by this court, that the prohibition 
of the Constitution now under consideration, by which State 
legislatures are restrained from passing any “law impairing 
the obligation of contracts,” does not extend to all legislation 
about contracts. ‘They may pass recording acts, by which an 
elder grantee shall be postponed to a younger, if the prior deed 
be not recorded within a limited time; and this, whether the 
deed be dated before or after the act. Acts of limitation also, 
giving peace and confidence to the actual possessor of the 
soil, and refusing the aid of courts of justice in the enforce- 
ment of contracts, after a certain time, have received the sanc- 
tion of this court. Such acts may be said to effect a complete 
divesture, or even transfer, of right, yet, as reasons of sound 
policy have led to their adoption, their validity cannot be 
questioned. 

What is the act under consideration, but a limitation of the 
time within which a certain privilege or license, limited in its 
very nature and purpose, may be exercised? If reasons of 
sound policy justify legislative interference with contracts of 
individuals, how much more will it justify the limitation of 
licenses so injurious to public morals. 

The.suppression of nuisances injurious to public health or 
morality is among the most important duties of government. 
Experience has shown that the common forms of gambling 
are comparatively innocuous when placed in contrast with the 
wide-spread pestilence of lotteries. The former are confined 
to a few persons and places, but the latter infests the whole 
community: it enters every dwelling; it reaches every class ; 
it preys upon the hard earnings of the poor; it plunders the 
ignorant and simple. 

It is a principle of the common law, that the king cannot 
sanction a nuisance. But, without asserting that a legislative 
license to raise money by lotteries cannot have the sanctity of 
a franchise or contract in its nature irrevocable, it cannot be 
denied that the limitation of such a license as the present is as 
much demanded by public policy, as other acts of limitation 
which have received the sanction of this court. 

There is, also, another view of this case, which concludes 
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the plaintiff in error from the benefit of a defence under this 
clause of the Constitution, even if it were tenable. The act 
of 1829 had become obsolete by non-user. Without further 
legislation, the license granted by it could not be exercised. 
The plaintiff in error cannot claim a right to sell lottery-tick- 
ets without invoking the aid of the act of 11th March, 1834, 
passed a few days after the “act suppressing lotteries.” The 
courts of Virginia have very properly decided, that “ this 
dormant right to draw the lottery which was revived by the 
act of March, 1834, must be taken as subordinate to, and limit- 
ed by, the act of the 25th of the previous month; that those 
statutes must be taken in pari materia, and receive the same 
construction as if embodied in one act; that there is nothing 
repugnant in the provisions of the one to those of the other, 
where the first is taken as limiting the time within which the 
right under the second is to be exercised.” 

This construction of their statutes by the courts of Virginia 
is not only just and correct, but is conclusive on this court and 
on the case, as it estops the plaintiff in error from averring 
against the constitutionality of the limitation under which he 
claims his privilege. 

The judgment of the General Court of Virginia is, there- 
fore, affirmed, with costs. 


Order. 


This cause came on to be heard on the transcript of the 
record from the General Court of Virginia, and was argued by 
counsel. On consideration whereof, it is now here ordered and 
adjudged by this court, that the judgment of the said General 
Court of Virginia in this cause be, and the same is hereby, 
affirmed, with costs. 
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Tuomas H. McCriananan, Apministrator oF Wi.uiam J. Mc- 
CLANAHAN, DECEASED, COMPLAINANT AND APPELLANT, v. RicHaRD 
Davis, Wittiam D. Nutt, ADMINISTRATOR OF GEORGE CoLEMAN, 
DECEASED, ExizaBETH BLackLock, THE Wipow AND RELIcT oF 
Nicnotas F. Biacktock, pEcEaseD, Nicnotas F, BiackLock THE 
younGeR, JANE Lowe, Late JANE Biacxtocx, Davin Lowe, HER 
Husspanpb, AND ExizasetH Fox, tate ExizaBetH BLackLock, THE 
saip Nicnotas F. THE youNGER, JANE, AND ELIZABETH BEING 
THE CHILDREN OF THE LATE Nicnoxas F, BuackLock THE ELDER, 
DECEASED, DEFENDANTS. 


The assent of an executor must be obtained before a legatee can take possession of 
alegacy. But this assent may be implied, and an assent to the interest of the 
tenant for life in a chattel inures to vest the interest of the remainder. There- 
fore, where a bill averred the possession of the subject of the legacy by the life- 
tenant in pursuance of the bequest in the will, and this bill was demurred to, it is 
sufficient to raise a presumption that the possession was taken with the assent of 
the executor. 

By the laws of Virginia, where there is a tenancy for life in a slave, with remainder 
to the wife of another person, the interest of the husband in the wife’s remainder 
is placed upon the footing of an interest in a chose in action. If, therefore, he 
survives the wife, he may reduce the property into possession at the expiration of 
the life estate; but if he be dead at such expiration, the property survives to the 
wife, and on her death passes to her legal representative as part of her assets. 

Query, whether the husband or his personal representative is not bound to adminis- 
ter upon the wife’s estate, before bringing suit to recover property so situated in 
the State of Virginia. 

Where there was no direct or positive averment that the defendants, or either of 
them, had any interest in the property claimed, or that it was in their possession, 
no ground of relief against those parties was shown, and the right to a discovery 
as incidental thereto, failed also. 


THis was an appeal from the Circuit Court of the United 
States for the District of Columbia, holden in and for the County 
of Alexandria, and sitting as a court of equity. 

The object of the bill was to reclaim the possession of cer- 
tain slaves, and to compel an account and compensation for the 
value of certain other slaves, all of which were alleged to be 
the property of the complainant and appellant, in his character 
of administrator. 

“The facts were these. 

In 1797, one Elizabeth Edwards, an inhabitant of Northum- 
berland County and State of Virginia, by her last will and tes- 
tament, bequeathed to her daughter, Sarah Nutt, a certain negro 
girl named Lavinia, a slave for life, with her future increase, 
for and during the life of said Sarah Nutt, and at her death to 
Elizabeth Fauntleroy Nutt, the granddaughter of the testatrix. 

In the same year, viz. 1797, the testatrix died, and in June, 
1797, the will was duly proved at the court of monthly ses- 
sion, and letters testamentary granted to Griffin Edwards, one 
of the executors named in the will. 
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At some period of time after the death of the testatrix, the 
record did not show when, Sarah Nutt, the daughter, removed 
the girl Lavinia from the county of Northumberland to Alex- 
andria, in the District of Columbia, and there sold her to one 
Nicholas F. Blacklock. After such sale, Lavinia had a numer- 
ous family of children and grandchildren. 

Elizabeth Fauntleroy Nutt, the granddaughter of the testa- 
trix, intermarried with William J. McClanahan, and died, leav- 
ing one child, an infant, who survived its mother but a short 
time. William J. McClanahan also died after his wife and 
child, but before Sarah Nutt, without having reduced any of 
the said slaves into his possession. After his death, the com- 
plainant administered upon his estate. The order in which 
the parties died was according to the following numbers : — 


ELizaBeTH Epwarps (1) 
Sarau Nort (5) 
Wa. J. McCrananan (4) = Evizasetu Faunt. Nutt (2) 
DAUGHTER (3) 


Sarah Nutt, the last survivor of the five, died in 1840, and 
after her death Thomas H. McClanahan took out letters of ad- 
ministration upon the personal estate of William J. McClana- 
han, and also upon the personal estate of Elizabeth F. McClan- 
ahan, his. wife; both letters being taken out from Northumber- 
land County Court in the State of Virginia. 

In April, 1845, the administrator filed his bill against all the 
representatives of Nicholas F. Blacklock, who was dead ; and 
also against all those persons who were alleged to have pur- 
chased any of the slaves. The bill recited the above facts, and 
averred, that, after the decease of the tenant for life, the right- 
ful ownership of the slaves passed to William J. McClanahan, 
notwithstanding he never had the slaves aforesaid in his pos- 
session, by virtue of his intermarriage with, and survivorship 
of, his said wife and infant daughter, and only child, by the 
said Elizabeth, his aforesaid wife, according to the form and 
effect of the statute in such case made and provided, entitled 
‘“« An act to reduce into one the several acts directing the course 
of descents,” passed the 8th of December, 1792. The said life 
estate having ceased and determined, as your orator avers, on 
the day of 1840, by the death of the said 
Sarah Nutt, and that your orator, as the administrator of the 
said William J. McClanahan, deceased, now has good right and 
title to sue for the recovery and possession of the said Lavinia, 
and her children and grandchildren, no right of action having 
accrued until after the death of the said Sarah Nutt. 








a EF REESE BES 





: 
: 
t 
a 
¢| 
=| 
ul 
a 
4 
4 
3, 
§ 
$ 


SUPREME COURT. 





McClanahan »v. Davis et al. 





The bill then prayed for a discovery of the number of slaves, 
in whose possession they were, and for an account of the value 
of their services, &c., &c. 

In October, 1845, the defendants filed the following demurrer 
to the bill: — 


“ These defendants, respectfully, by protestation, not confess- 
ing or acknowledging all or any of the matters and things in 
the said complainant’s bill to be true, in such manner as the 
same are therein set forth and alleged, do demur thereto, and 
for cause of demurrer show, — 

“Ist. That the said complainant hath not, in and by said 
bill, made or stated such a case as doth or ought to entitle him 
to any such discovery or relief as is sought and prayed for, 
from and against these defendants. 

“2d. That the said complainant hath not, as appears by his 
said bill, made out any title to the relief thereby prayed. 

“3d. That the said complainant, by his own showing in said 
bill, is not entitled to the discovery and relief therein prayed, 
but is barred therefrom by lapse of time, and the statute of lim- 
itation, in such cases made and provided. Wherefore, and for 
divers other errors and imperfections, these defendants humbly 
demand the judgment of this honorable court whether they 
shall be compelled to make any further or other answer to the 
said bill, or any of the matters and things therein contained, 
and pray hence to be dismissed with their reasonable costs in 
this behalf expended. 

- Francis L. Smitn, Solicitor for Defendants.” 


In May, 1846, the cause came up for argument, when the 
court sustained the demurrer and dismissed the bill. 
The complainant appealed to this court. 


The cause was argued by Mr. Neale, for the appellant, and 
Mr. Francis L. Smith, for the appellees. 


- Mr. Neale, for the appellant, in reply to the first cause 
assigned for demurrer in the appellees’ printed brief, argued, 
that notice could not have been given the purchasers of the 
slave Lavinia and her offspring, because those in remainder 
were kept in profound ignorance of the sale by the life-tenant, 
until after her death, which happened in the year 1840 ; — and 
as to its operating a fraud on the purchasers, he was at a loss to 
imagine how a charge so foul could be imputed to the appel- 
lant, or those whose interests he represented. He thought 
that the late Sarah Nutt, the life-tenant, was alone properly 
obnoxious to the imputation of fraud, for that she, and she only, 
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was concerned in the transaction. That she was entirely 
regardless of her mother’s last solemn bequest, and equally 
reckless of her own child’s legitimate rights ; and he asked, 
was this a “ mother’s love,” — which, in the beautiful language 
of poetry, is said to be a “living fountain of undying waters.” 
So far from it, he contended, that the mean and detestable pas- 
sion of avarice, which converted all the noble and generous 
feelings of our nature into the meaner passions of the soul, at 
once, in this case, quenched and dried up for ever the holy 
fountain, which otherwise would have been, as it should be, a 
peren nial stream. 

And in regard “to the general policy of the laws of Vir- 
ginia, in protecting bond fide purchasers of personal property 
without notice,’””—as reported in 5 Leigh, 520,—he denies 
that it applied to the case then under consideration, reminded 
‘the opposite counsel of the maxim, Caveat emptor, and argued, 
that, while the law had been fully complied with as regarded 
the will of Elizabeth Edwards, not so as regarded the mort- 
gage mentioned and reported in 5 Leigh, and that the two cases 
were entirely dissimilar, and then proceeded to show it by com- 
paring them. 

To the second cause of demurrer he insisted, that “every 
preliminary act necessary to make the plaintiff’s title complete ” 
was to be found in the bill. And to the objection, that the bill 
did not aver the assent of the executor of Elizabeth Edwards, 
who died in the year 1797, and that, without such assent being 
averred, an action of detinue could not be sustained, he contend- 
ed, that the possession of the slave Lavinia, from the time of 
the death of the testatrix in the year 1797, by the life-tenant, 
until her death in 1840, was sufficient presumptive evidence at 
least of such assent, but at the same time he argued that no such 
averment was necessary in a chancery suit, but admitted that 
such assent was necessary, and should be averred, in a court of 
law. He also contended, that the title to the slaves in remain- 
der vested in Elizabeth F. Nutt at the death of Elizabeth Ed- 
wards, and that it also vested in the appellant’s intestate, upon 
his intermarriage with the said Elizabeth F. Nutt; that the 
possession of the life-tenant was the possession of those in re- 
mainder ; that the same remark applies with equal propriety to 
the purchasers, who by the purchase acquired no greater title 
than Sarah Nutt took under the will of her mother, Elizabeth 
Edwards ; that it was, in technical language, a possessio fratris ; 
that William J. McClanahan took by operation of law, — had 
a constructive possession, —and that no administration was 
necessary on the personal estate of Elizabeth F. McClanahan 

15 * 
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either by her late husband when living, or by the appellant, who 
is his administrator. But even assuming arguendo, that such 
administration was necessary, and under it a recovery of the 
slaves had been effected, in that event her administrator would 
have recovered and held the slaves, as trustee, for the adminis- 
trator of William J. McClanahan or his next of kin, which 
might have caused circuity of suits, or actions, to prevent 
which is one of the heads of equity jurisdiction. O. R. Code, 
p- 168, sec. 3; Ibid., p. 164, sec. 27; 1 Tucker’s Com., book 
2, p. 318; 1 Munf. 98. 

He also submitted, that, if the infant child, under the statute 
of distribution, succeeded to the property of the mother, if the 
father, under the third section of the statute of descents, was 
not the heir of his infant child. 

To the plea of the statute of limitations, he relied on the 
savings of non-residence in said statute as conclusive in favor 
of the appellant. O. R. Code, p. 107, sec. 4; Ibid., p. 109, 
sec. 12; Laws of United States, old edition, p. 268, sec. 1. 

And in reply to the forfeiture, for the removal out of the 
State of the slaves in question, he contended that it applied 
only to dower slaves, and not to legacies. O. R. Code, p. 191, 
sec. 44. 


Mr. Francis L. Smith, for the defendants, contended, under 
the first ground of demurrer, that the plaintifi had not showed 
himself to be entitled to any relief. 

The allegations of the bill are vague and indefinite through- 
out. There is no distinct and express averment that the de- 
fendants, or either of them, claim or are possessed of the negro 
woman Lavinia, or her offspring. 

The nearest approach to an express charge is in reference to 
Betsey, but the bill does not expressly aver that she is either 
claimed or possessed by Davis or Nutt; it is said that she and 
the children whom she is said to have had, since her sale to 
Coleman, are in possession of either the one or the other. 

There is still more uncertainty as to the other slaves; even 
Lavinia is not averred to be claimed by either of the defend- 
ants, or to be in their possession. But she and her daughter 
Maria are charged as hiring themselves about the: town of Al- 
exandria, and as accounting for their hires with the family of 
Nicholas F. Blacklock, deceased. 

The bill is too loose and uncertain to require any specific 
answer. ‘The allegations should have been direct and positive, 
both as to facts and parties. Story’s Eq. Pleading, ed. 1840, 
$$ 244 to 251, inclusive; also $ 510. 
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The case made by the bill should have traced the plaintiff’s 
title, and shown his right to recover, with as much certainty as 
to the substantial facts, as pleadings at law. East India Co. v. 
Henchman, 1 Ves. jr. 287; Mitf. Pl. 150; Ryves v. Ryves, 3 
Ves. 343; McGregor v. East India Co., 2 Simons, 432; Hard- 
man v. Elames, 5 ib. 640; S. C., 2 M. & K. 732; Walburn v. 
Ingsby, 1 M. & K. 177; Jerrard v. Saunders, 2 Ves. jr. 186; 
Mechanics’ Bank v. Levy, 3 Paige, 606. ~ 

There must be an actual, not a pretended, necessity for a dis- 
covery, presented by a full statement of the case, and not by 
general averments. Meze v. Mayse, 6 Rand. 660; Webster v. 
Couch, 6 Rand. 524; Russell v. Clarke’s Executor, 7 Cranch, 
69, 89. 

A defect in the charging part of a bill cannot be supplied by 
a subsequent interrogatory. Parker v. Carter, 4 Munf. 273. 
Whilst it is admitted, on behalf of the defendants, that there 
may be cases in which a court of equity can properly entertain 
jurisdiction for the recovery of slaves, yet they insist that this 
case does not fall within the rule. 

The plaintiff’s remedy was in a court of common law. Arm- 
strong v. Huntons, 1 Rob. (Va.) 323; Wright v. Wright, 2 Litt. 
(Ky.) 8; Bass ». Bass, 4 Hen. & Munf. 478 ; Joyce v. Grinnals, 
2 Richardson’s Eq. 259; Parks v. Rucker, 5 Leigh, 149. 

This is an effort to recover the slave Lavinia and her in- 
crease from bond fide purchasers, holding under Blacklock; the 
parties in remainder, having failed to give notice of their claim 
to the slave Lavinia or her increase, which would operate a 
fraud on such purchasers. 

As to the general policy of the laws of Virginia, in protect- 
ing bona fide purchases of personal property, without notice, see 
Lane v. Mason, 5 Leigh, 520. 

The second cause of demurrer is, that the plaintiff has not 
made out any title in himself to the discovery and relief prayed. 

Every preliminary act necessary to make the plaintiff’s title 
complete should be averred in the bill, and the mere allegation 
that his title is complete is not sufficient. 1 Daniell’s Chan. 
Prac., mar. page 422, and cases there cited. 

Before the title to the slave Lavinia could, under the will of 
Elizabeth Edwards, be complete in Sarah Nutt or Elizabeth 
Fauntleroy Nutt, it is indispensable that the assent of the ex- 
ecutors to the legacy should have been obtained, and so alleged 
in the bill. There is no such averment. 

See 2 Lomax on Executors and Administrators, sec. 3, pp. 128 
and 129, and cases there referred to, declaring that a legatee of 
a slave cannot, if the assent of the executor has not been ob- 
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tained to the legacy, maintain an action of detinue against one 
who unlawfully holds possession of the slave; nor will the as- 
sent in such case be dispensed with, though no one has taken 
out probate or letters of administration. Sutton v. Crain, 10 
Gill & Johns. 458 ; Woodyard v. Threlkeld, 1 Marsh. (Ky.) 10, 
11; Hairston v. Hall, 3 Call, top page 188; side page 219. 

But is the title to the slaves in the plaintiff? He must re- 
cover, if at all, either because William J. McClanahan, by vir- 
tue of his marital rights, during the coverture reduced the 
slaves into possession, or from his having obtained letters of ad- 
ministration on his wife’s estate, not being compelled to make 
distribution. 'The bill expressly negatives the first, and is si- 
lent as to the second ground. ‘There being no averment that 
he so administered, we have a right to assume in this argument 
that he did not. 

How else, then, can the plaintiff claim title to the slaves, in 
his character as administrator of William J. McClanahan ? 

If there be any outstanding valid title, legal or equitable, as 
against the defendants, it must be in the personal representa- 
tive, or next of kin, of the deceased wife, Elizabeth Fauntleroy 
McClanahan, and if so, the plaintiff cannot maintain this suit. 
2 Bl. Com., ed. 1847, p. 433; Wallace v. Taliaferro, 2 Call, 
447 ; Upshaw v. Upshaw, 2 Hen. & Munf. 381. 

Thirdly, the discovery and relief prayed for are barred by 
lapse of time and the statute of limitations. 

Both of these grounds of defence may be taken advantage of 
by demurrer. Wisner v. Barnet et al., 4 Wash. C. C. 638, 
639, and cases there cited; Humbert v. The Rector of Trinity 
Church, 7 Paige, 195; Dunlap v. Gibbs, 4 Yerg. 94. 

The limitation to an action of detinue in Alexandria is five 
years. See Old Revised Code, ed. 1803, p. 107. And it is the 
settled doctrine in Virginia, that the adverse possession of a slave 
for that period, acquired without force or fraud, confers absolute 
title. Newby’s Adm’rs v. Blakey, 3 Hen. & Munf. 57; Taylor 
v. Beal, 4 Grattan, 93; Ellmore v. Mills, 1 Hayw. 412; Halsey’s 
Adm’r v. Buckley, 2 Hayw. 234; Orr et al. v. Pickett et al., 
3 J. J. Marsh. 268; Kegler v. Miles, Martin & Yerg. 426; Shel- 
by v. Guy, 11 Wheat. 361; Brent v. Chapman, 5 Cranch, 358. 

The statute of Virginia, 1 Revised Code, (ed. 1819,) p. 431, 
sec. 48, declares the estate of the life-tenant forfeited by a re- 
moval of slaves out of the State. 

Assuming the removal to have occurred as stated in the bill, 
then the title to Lavinia was, by the forfeiture, immediately di- 
vested out of Sarah Nutt; and the party in remainder might 
forthwith have maintained detinue for the slave. Wilkins v. 
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Despard, 5 Term R. 112; Roberts v. Withered, 5 Mod. 193; 
S. C., 12 Mod. 92, and cases there cited. Also reported in 1 
Salk. 225, by the name of Roberts v. Wetherall. 

The statute of limitation, in case of a contingency, runs from 
the time the contingency happens. Fenton v. Emblers, 1 W. 
Bl. 354. So of usury,—it begins to run the instant the 
money is paid. 6 Bac. Abr. (Gwillim’sed., 1844), 372. And 
in actions for taking insufficient bail, from the return of non est 
inventus on the execution against the principal. Ibid., p. 373. 

As soon as a trust ceases, action accrues, and the statute be- 
gins torun. Green v. Johnson, 3 Gill & Johns. 389. Trover 
is barred after six years, though the plaintiff was ignorant of 
the conversion, the defendant not having committed any fraud 
to prevent the plaintiff’s earlier knowledge. Granger v. George, 
7 Dowl. & Ryl. 729. 

If an executor in trust for another neglects to bring his ac- 
tion within the time prescribed by the statute, the cestui que 
trust or residuary legatee will be barred. Wych v. East India 
Co., 3 P. Wms. 309. 

The statute runs in favor of disseisors and tortfeasors. Harri- 
son v. Harrison et al., 1 Call, top page 372, side page 428. 

In all cases of concurrent jurisdiction at law and in equity, 
the statute of limitations is equally obligatory in each court. 
2 Story’s Eq. Jur., $$ 1520 and 1520 a; 6 Bac. Abr. 385. 

This is nothing move than an action of detinue in the form 
of a suit in equity. 

The lapse of time, and gross laches of the parties claiming in 
remainder, should of itself be a complete defence to the claim. 

The bill is multifarious. On this point it is only necessary 
to cite 1 Daniell’s Chan. Prac., pp. 438 to 451 inclusive, and 
the cases there cited. 

Nore. — Extract from 1 Revised Code of Virginia, (ed. 1819, ) 
p- 431, sec. 48: — “If any person or persons possessed of a life 
estate in any slave or slaves shall remove, or voluntarily permit 
to be removed, out of this Commonwealth such slave or slaves, 
or any of their increase, without the consent of him or her in 
reversion or remainder, such person or persons shall forfeit ev- 
ery such slave or slaves so removed, and the full value thereof, 
unto the person or persons that shall have the reversion or re- 
mainder thereof, any law, custom, or usage to the contrary not- 
withstanding.” 





Mr. Justice NELSON delivered the opinion of the court. 
This is an appeal from the Circuit Court of the District of 
Columbia, and County of Alexandria. 
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The bill was filed by the administrator of Thomas H. 
McClanahan against the defendants, to obtain possession of 
Lavinia, a slave, together with three children, Betsey, Polly, 
and Maria, and several grandchildren, which had been be- 
queathed by Elizabeth Edwards to Sarah Nutt, her daughter, 
for life, and after her decease to Elizabeth F. Nutt, a grand- 
daughter, the wife of the complainant’s intestate. Elizabeth, 
the granddaughter, died, leaving the intestate, her husband, 
surviving, who died also, leaving Sarah, the life-tenant, sur- 
viving. ‘The latter died in 1840. 

The complainant took out letters of administration on the 
estate of the husband, September 9, 1839, and afterwards upon 
the estate of Elizabeth, the wife, on the 9th of November, 
1840, and filed this bill in April, 1845, claiming that the prop- 
erty and right to the possession of the slaves bequeathed to the 
wife in remainder became complete in him, as the representa- 
tive of the estate of the husband, on the death of the life-tenant. 

The defendants demurred to the bill, and several grounds of 
objection have been taken under the demurrer. 

1. That there is no averment that the executors of Mrs. 
Edwards assented to the legacy to the granddaughter, so as to 
vest the property in the legatee, and enable the personal repre- 
sentative to bring the suit. Hairston v. Hall, 1 Call, 188; 
Smith and Wife v. Towne’s Administrator, 4 Munf. 191. 

The whole of the personal estate of the testator devolves 
upon the executor; and it is his duty to apply it, in the first 
place, to the payment of the debts of the deceased ; and he is re- 
sponsible to the creditors for the satisfaction of their demands to 
the extent of the whole estate, without regard to the testator’s 
having, by the will, directed that a portion of it shall be applied 
to other purposes. Hence the necessity that the legatee, 
whether general or specific, and whether of chattels real or 
personal, must first obtain the executor’s assent to the legacy 
before his title can become perfect. He has no authority to 
take possession of the legacy without such assent, although the 
testator by the will expressly direct that he shall do so ; for, if 
this were permitted, a testator might appoint all his effects to 
be thus taken, in fraud of his creditors. 2 Williamson Execu- 
tors, p. 843, ch. 4, $ 3, and cases there cited. 

But the law has prescribed no particular form by which the 
assent of the executor shall be given, and it may be, therefore, 
either express or implied. It may be inferred from indirect ex- 
pressions or particular acts; and such constructive permission 
shall be equally available. An assent to the interest of the 
tenant for life in a chattel will inure to vest the interest of the 
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remainder, and e converso, as both constitute but one estate. 
So an assent to a bequest of a lease for years carries with it an 
assent to a condition or contingency annexed to it; and it may 
be implied from the possession of the subject bequeathed by the 
legatee for any considerable length of time. Ibid., p. 847, 
and cases. 

The bill, in this case, contains an averment of the possession 
of the subject of the legacy by the life-tenant, in pursuance of 
the bequest in the will, and which is admitted by the demur- 
rer; and, upon the principles above stated, lays a sufficient 
foundation for the presumption, that the possession was taken 
with the assent of the executors, —a presumption of law from 
the facts admitted, and which assent inured to the benefit of 
the remainder-man. This ground of objection is not, therefore, 
well taken. 

2. The next objection is, that the complainant has shown 
no title to the slaves in question, upon the face of the bill. 

Because the interest in the remainder did not vest in the 
intestate, the husband, before his death, so as to make the 
property a part of the assets of his estate, to be administered 
upon by his personal representative. He survived Elizabeth, 
his wife, the legatee in remainder, but died before the life- 
tenant, and therefore had not, and could not have, reduced the 
subject of the legacy into possession in his lifetime. 

This question is to be determined upon the laws of the State 
of Virginia; and, on looking into the course of the decisions of 
the courts in that State, it will be found that the interest of the 
husband in the wife’s remainder of this species of property is 
placed upon the footing of an interest in a chose in action of 
the wife, which vests in the husband, if he survives, subject to 
be reduced to possession by him, if living at the termination of 
the life estate, and if not, by his legal representative, as a part 
of his personal estate. Dade v. Alexander, 1 Wash. 30; Wal- 
lace et ux. v. Taliaferro et ux., 2 Call, 447, 470, 471, 490; 
Upshaw v. Upshaw et al., 2 Hen. & Munf. 381, 389; Hen- 
dren v. Colgin, 4 Munf. 231, 234, 235; Wade v. Boxley, &c., 
5 Leigh, 442. 

In a very early case in the Court of Appeals, Dade v. Alex- 
ander, decided in 1791, it was resolved, a feme sole being en- 
titled to slaves in remainder or reversion, and afterwards mar- 
rying, and dying before the determination of the particular es- 
tate, the right vests in the husband. ‘The President (Pendle- 
ton) stated, that this was the constant decision of the old Gen- 
eral Court from the year 1653 to the Revolution, and has since 
been confirmed in this court, in the cases of Sneed v. Drum- 
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mond, and Hord v. Upshaw, and that it had become a fixed and 
settled rule of property. The case of Wade v. Boxley, &c., 
decided in 1834, affirmed the same principle. There the ques- 
tion was between the surviving husband and the children of 
the deceased wife, as to the slaves in remainder, the wife hav- 
ing died before the life-tenant. "The court held the wife took 
a vested remainder in the slaves, which at her death devolved 
to her husband, and not to the children. 

There is some question in the books whether the husband 
can bring a suit in his own name, or, in case of his death, a 
suit can be brought in the name of his personal representative, 
to reduce to possession this species of property after the termi- 
nation of the life interest ; or whether he or the personal repre- 
sentative, as the case may be, is not bound to take out letters 
of administration upon the estate of the wife, and bring the ac- 
tion as such administrator. 

That the husband, and, in case of his death, his personal rep- 
resentative, are entitled to administration in preference to the 
next of kin to the wife, was expressly decided in the case of 
Hendren v. Colgin, already referred to. 

In the case of Chichester’s Exec. v. Vass’s Adm’r, 1 Munf. 98, 
Judge Tucker expressed the opinion, that, in equity, letters of 
administration upon the estate of the wife were unnecessary ; 
and he referred to several authorities in England, in support 
of the position, and especially the case of Elliot v. Collier, 
3 Atk. 528; S.C., 1 Wils. 168; S.C., 1 Vern. 15. See also 
Squib v. Wyn, 1 P. Wms. 378, 380, 381; Harg. note to Co. 
Lit. 351 ; Whitaker v. Whitaker, 6 Johns. 112, 117, 118. 

The-cases of Dade v. Alexander, Robinson v. Brock, Drum- 
mond v. Sneed, and Wade v. Boxley, &c., already referred to, 
are cases in which the administration on the wife’s estate seems 
to have been dispensed with. 

The usual course, however, is to take out letters; though it 
is difficult to assign a reason for the requirement ; except, per- 
haps, to give the creditors of the wife a remedy, as the surviv- 
ing husband is liable for her debts in this representative charac- 
ter to the extent of her assets. (Heard v. Stamford, Cases 
Temp. Talb. 173; 3 P. Wms. 409; 2 Williams on Executors, 
1083, 1084; Gregory v. Lockyer, 6 Mad. 90.) These are lim- 
ited to her personal estate, which continued in action, and un- 
recovered at her death. Beyond this he is not responsible, after 
her decease, no matter what may have been the estate received 
by her. (2 Williams on Executors, 1084; Went. Off. Execu- 
tors, 369 ; and cases before cited. ) 

In this case the complainant took out letters of administration 


























JANUARY TERM, 1850. 181 





McClanahan v. Davis et al. 





upon the estate of Elizabeth, the wife, which are referred to in 
the bill, as well as the letters upon the estate of the husband ; 
but there is no averment of a claim to the possession of the 
slaves in that right, the claim being placed exclusively upon 
his right as administrator of the husband. ‘The bill is, proba- 
bly, defective for want of this averment ; but as it is defective 
upon another ground, which we shall presently state, it is un- 
necessary to express a definitive opinion upon this one. 

The will of Elizabeth Edwards bequeathed to Sarah Nutt, 
her daughter, the slave Lavinia, together with her future in- 
crease, during her life, and, at her death, to Elizabeth, the grand- 
daughter, the wife of the intestate, and to her heirs for ever. 
And the daughter, before the termination of the life estate, and 
after the slave came into her possession, sold her to one Nicho- 
las F. Blacklock, residing in the city of Alexandria, since de- 
ceased, leaving a widow and three children. ‘These children 
and the husband of one of the daughters are made defendants, 
and also the husband of the only living child of George Cole- 
man, who, it is charged, purchased Betsey, one of the children 
of Lavinia, and William D. Nutt, his administrator. These 
comprise all the defendants. 

The bill prays that the defendants may be decreed to make 
restitution of the slave Lavinia, her children, and grandchil- 
dren, and also to make compensation for the services of the 
same since the right of the intestate accrued ; and, further, that 
they discover the numbers and names of the children and 
grandchildren, and the person or persons in whose possession 
they are, or who own or claim them, or either of them; and 
also various other facts and circumstances tending to establish 
the title of the complainant to Lavinia, and her increase, which 
it is not material further to notice. 

The ground of objection upon the demurrer, in. this part of 
the case, is, that there is no direct or positive averment in the 
bill that the defendants, or either of them, have any interest 
in the slaves in question, or that the slaves themselves are in 
their possession, or under their control, or in the possession or 
under the control of either of them; and which ground of ob- 
jection, we are of opinion, is well taken, and fatal to the relief 
prayed for. 

There is not only no direct averment of possession or con- 
trol, but the contrary appears upon the face of the bill. It is 
charged that Lavinia and her daughter Maria reside in the town 
of Alexandria, and go out to service, accounting therefor to the 
family of Nicholas F. Blacklock, for and in behalf of the wid- 
ow, who is not a party to the bill ; that Polly and her children 
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reside in the city of Washington, with persons unknown ; and 
that Betsey and her children are either in the actual possession 
of Richard Davis, the husband of the daughter of George Cole- 
man, deceased, or under the control of William D. Nutt, his 
administrator. 

Possession is thus shown to be out of the defendants, with 
the exception of Betsey and her children, who are stated, as we 
have seen, to be either in the possession of Davis, or under the 
control of Nutt. 

It is apparent, therefore, upon the face of the bill, that the 
complainant has set forth no title to relief against these defend- 
ants, or either of them, whatever may be the right which he 
has shown to the slaves themselves; as it is not averred that 
they or either of them have any interest in the slaves, the sub- 
ject-matter of the suit, or that they are in any way liable to 
account to him for the same, or chargeable for their services. 

The purchase of Lavinia, by Blacklock, of the life-tenant, 
was lawful, and vested in him the title and right to her ser- 
vice and increase, until the termination of that estate, in 1840. 
The sale by him of Betsey to Coleman was also lawful ; and 
whether or not the others continued in the family and belonged 
to him at his decease, and passed to the widow and children, 
as part of his estate, is nowhere stated in the bill. 

There is no averment that the children, who are made de- 
fendants, took any interest in them at his decease, as his heirs, 
next of kin, or legatees ; and, as we have already stated, not 
even so much as possession. The only allegation in this re- 
spect is, ‘that, since the sale to Blacklock by Mrs. Nutt, the 
said Lavinia has had a numerous increase, to wit, children and 
grandchildren, most of whom have been sold, or otherwise dis- 
posed of, as your orator is informed, and believes ; and that 
some of them are now going at large, or are in the possession 
of the family of the said Blacklock”; but in the possession 
of what members of the family, or whether in the possession 
of -any of those who are made defendants, are matters left alto- 
gether to conjecture and surmise. 

The same vagueness and uncertainty exist in respect to the 
charges against the other defendants. 

There is no averment that Betsey and her children belonged 
to Coleman at his decease, and passed to his widow and chil- 
dren, or that they had any interest in the same, the only allega- 
tion, in this respect, being, that they are said to be in the pos- 
session of Davis, the son-in-law, or under the control of Nutt, 
the administrator. 

The radical vice in the bill is, that no case is made out 
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against these defendants, or either of them, — no foundation laid 
creating a liability, legal or equitable, to deliver the slaves to 
the complainant, or to account for their value or services; they 
seem to have been made parties, one and all, as witnesses to 
establish a supposed right of the intestate to the property, under 
the idea that, from their connection with the families of the for- 
mer owners of the life interest, they might be able to give some 
information on the subject. (Story’s Eq. Pl., $$ 234, 244, 
245, 510, 519; Cooper’s Pl. 41, 42; 2 Johns. Ch. 413.) 

There are other objections taken to the relief sought in this 
form, which are worthy of consideration; but as the ground 
above stated disposes of the case, it is not important that we 
should examine them. 

The complainant having, in our judgment, failed to set forth 
any foundation for relief, the right to the discovery, which is 
claimed as incidental, of course fails with it. (Story’s Eq. PL, 
§ 312 and note: 17 Maine, 404; 3 Edw. 107; 3 Beav. 284.) 

The decree below must be affirmed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Dis- 
trict of Columbia, holden in and for the County of Alexandria, 
and was argued by counsel; on consideration whereof, it is 
now here ordered, adjudged, and decreed by this court, that 
the decree of the said Circuit Court in this cause be, and the 
same is hereby, affirmed, with costs. 





CuarLotTte Taytor, By James M. WALKER, HER NEXT Frienp, Ap- 
PELLANT, v. James Taytor, Jutia ScarBorouGH, GopFrEY Barns- 
LEY AND Juxia, HIS Wire, JoseEpH ScarBoroUGH AND WILLIAM 
ScarBorouGH, Ropert M. Goopwin, Norman WALLACE, AND 
Anprew T. MILER. 


A deed from a female child, just of age, and living with her parents, made to a trus- 
tee for the benefit of one of those parents, founded on no real consideration, exe- 
cuted under the influence of misrepresentation by the parents, and containing in 
its preamble a recital of false statements, ordered to be set aside, and the property 
reconveyed to the grantor. 

* The principles upon which a court of equity interferes to protect persons from undue 

and improper influences examined and stated. 


Tus was an appeal from the Circuit Court of the United 
States for the District of Georgia, sitting as a court of equity. 














184 SUPREME COURT. 





Taylor v. Taylor et al. 





The bill was filed in the Circuit Court by Charlotte Taylor, 
formerly Charlotte Scarborough, a resident of the State of New 
Jersey, to set aside a deed which she alleged had been obtained 
from her in an illegal and fraudulent manner. The defendants 
were James Taylor, her husband, some of the members of her 
family, Robert M. Goodwin, who had become the trustee under 
the deed after the death of William Taylor, the original trus- 
tee, and Wallace and Miller, who were the executors of William 
Taylor, the original trustee. 

Prior to the year 1819, William Scarborough, a merchant re- 
siding in Savannah, became embarrassed in his affairs, and on 
the 5th of June in that year executed a mortgage for the pur- 
pose of securing his indorsers upon certain notes ; the indorsers 
being Andrew Low and Company, and William Taylor. The 
firm of Andrew Low and Company was composed of Andrew 
Low, Robert Isaac (who had married William Scarborough’s 
sister), and James McHenry. 

The property mortgaged consisted of certain stocks and real 
estate, amongst which was the following lot: —‘“ All that lot 
of land, and the buildings and improvements thereon, situated, 
lying, and being in the city of Savannah aforesaid, bounded on 
the east by West Broad Street, on the south by astreet or lane 
thirty feet wide, and on the west and south by the lots contig- 
uous to the same, containing ninety feet in front, and being the 
lot and buildings opposite Mr. Daniel Hotchkiss, and recently 
erected by the said William Scarborough.” 

On the next day, namely, the 6th of June, 1819, Scar- 
borough confessed a judgment in favor of Andrew Low for 
$ 87,534.50. 

On the 13th of May, 1820, Scarborough executed a deed in 
fee simple of the above-described property to Robert Isaac. 

On the 16th of November, 1820, Scarborough was dis- 
charged as an insolvent debtor by the Chatham County Inferior 
Court. 

On the 2d of January, 1825, a sale of Scarborough’s fur- 
niture took place by the marshal, under an execution which 
had been issued by virtue of a judgment obtained against him 
by Andrew Low. The property was all purchased by Isaac, 
according to the following schedule. It is inserted here for the 
purpose of being compared with the inventory which was 
taken of Isaac’s property after his death, and which will be. 
stated in its proper place. 
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Anprew Low v. Wittiam Scarsoroucu. — Marshal’s Sales. 


Purchaser. Tuesday, 2d January, 1825. 
R. Isaac, Esq. To furniture i inroom No. 1 (dining), $500.00 
To passage, No. 2, : 200.00 
To . dining-room, No. 3, . 500.00 
To * larger do. No. 4, . 350.00 
To " up-stairs passage, 5, clock 
and lamp, : 60.00 
To bed-room, No. 1, . 110.00 
To “ “ No. 2, . 100.00 
To ” “ No. 3, . 60.00 
To " " No. 4, . 75.00 
To * * No. 5 30.00 
To kitchen furniture, . ‘ : 25.00 
To silver ware, : , ‘ . 400.00 
To carriage and gig, . ° . 250.00 
To pair carriage horses, . ° . 200.00 
To saddle horse, , : ‘ 80.00 
$ 2,940.00 


In February, 1826, an agreement was made amongst the 
partners constituting the firm of A. Low and Company, by 
which the house and lot, which had been mortgaged to the 
firm, and afterwards conveyed to Isaac, was to be held as the 
separate and individual property of Isaac, upon his paying to 
the firm the sum of $ 20,000. 

On the 26th of August, 1827, Isaac made his will, which 
contained the following clause : — 

“Seventh. Item, I give and bequeathe unto my beloved 
niece, Charlotte Scarborough, all my right, title, and interest in 
and to the lot, dwelling-house, and all other improvements 
thereon, which formerly belonged to her father, William Scar- 
borough, on West Broad Street, in the city of Savannah, known 
in the plan of said city as lot No. , together also with the 
plate, furniture of all kinds, books and prints, all which were 
purchased and paid for at marshal’s sales by me.” 

On the 16th of October, 1827, Isaac died. 

Eight persons were named in the will as executors, but only 
three acted, viz. William Scarborough, William Taylor, and 
Norman Wallace, to whom letters testamentary were granted 
on the 17th of January, 1828. 

On the 9th of January, 1828, the will was proved, and on 
the next day, viz. the 10th, Charlotte Scarborough, the niece 

16* 
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and devisee of the deceased, addressed the following letter to 
her father, William Scarborough. 


“ My EveR-HoNoRED F'atHeR, — From a sense of my unwor- 
thiness, I am convinced that the love my dear uncle bore me, 
and which dictated his bequest to me in his last will, would 
not, could he now see my conduct, condemn me for pursuing 
the feelings of a heart strongly and sincerely devoted in affec- 
tion to the members of my family. Having arrived at an age 
when I may with impunity legally make a transfer of that 
which has been so generously placed at my discretion, I un- 
hesitatingly follow this course of conduct, unbiased by any 
control whatsoever; and in the liberty I am now using, I am 
acting by my own free will, dictated by my feelings alone, and 
unknown to any person. Thus, then, I most emphatically 
transfer all my right to the said property (the gift of my ever- 
lamented uncle) to my beloved mother, to be used and enjoyed 
as her unquestionable right, during her lifetime; and at her 
death and yours, to be equally divided between my sisters, 
brothers, and myself, my right operating in no manner in my 
favor to the exclusion of the other members of our family. 

“In thus making a transfer of the said property, I trust my 
much-loved parent will acknowledge one slight proof of my 
gratitude for all his numerous kindnesses lavished on me. Most 
thankful do I feel for being made the simple instrument of ac- 
complishing the will of him who has so kindly and generously 
placed his confidence in me; and in acting thus, convince the 
world that my devoted affection for him was pure, disinterest- 
ed, and unbiased by any future expectation. 

“T am, dear Sir, your most affectionate and grateful daughter, 

CuarLotrre D. Scarsorovueu. 

“ Savannah, January 10th, 1828.” 


On the 22d of January, 1828, Charlotte executed the deed 
which it was the object of the present suit to set aside. It re- 
cited a proposed marriage settlement of 1805, and then pro- 
ceeded as follows : — 

“ And whereas, from neglect, the said deed was not recorded 
in Chatham county and State of Georgia, and whereas, in the 
year 1819, the said William Scarborough having failed in trade, 
and some doubts having been suggested as to the validity of 
the said marriage settlement, from the omission to record the 
same as aforesaid; the said William Scarborough did, in conse- 
quence of such doubt, transfer and convey all his right, title, 
and interest, if any remained to him, in and to the aforesaid 
named and described lots of land, to his principal creditor, 
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Robert Isaac, of Savannah, his heirs and assigns, in part satis- 
faction of his debt; and whereas the said Robert Isaac hath 
recently departed this life, leaving a last will and testament, 
whereby he bequeathed and devised to the said Charlotte Scar- 
borough, his niece, all his right, title, and interest in the said lots 
of land, the dwelling-house and improvements thereon, togeth- 
er with the plate, furniture of all kinds, books and prints, 
therein, which were purchased by the said Robert at marshal’s 
sales, in the city of Savannah, which said last will and testa- 
ment has been duly proved before the Court of Ordinary of 
Chatham County ; and whereas the said Charlotte Scarborough, 
to whom the aforesaid devise was made, being of lawful age, 
and being desirous of conveying or carrying the said marriage 
settlement into effect, according to the original intention of the 
parties thereto, hath determined to convey all her right, title, 
and interest in said property in trust for that purpose. Now, 
this indenture witnesseth, that the said Charlotte, in considera- 
tion of the premises, and from natural love and affection for her 
said beloved mother, Julia Scarborough, and her sisters and 
brothers, and also in consideration of the sum of one dollar, to 
her in hand paid by the said William Taylor of the second 
part, the receipt whereof is hereby acknowledged, hath granted, 
bargained, and sold, released, conveyed, and confirmed, and by 
these presents doth grant, bargain, and sell, release, convey, and 
confirm, unto the said William Taylor, his heirs and assigns, all 
her right, title, and interest in and to the said lots of land herein 
before described and set forth, together with the buildings and 
improvements thereon, with the appurtenances, and together 
with the plate, furniture of all kinds, books and prints, herein 
before referred to; which lots, buildings, improvements, furni- 
ture, plate, books and prints, were devised to her by the said 
Robert Isaac, as herein before set forth. T’o have and to hold 
the said lots of land, with the other premises and appurtenan- 
ces, unto him, the said William Taylor, his heirs and assigns; 
in trust, nevertheless, to and for the use of the said Julia Scar- 
borough, wife of the said William Scarborough, for and during 
the term of her natural life, not to be in any manner, or by any 
means, subject to, or liable for, the debts of the said William 
Scarborough, her said husband ; and from and after the decease 
of the said Julia Scarborough, then in further trust to and for 
the use and benefit of the said Charlotte Scarborough, and such 
of her brothers and sisters, children of the said Julia, as shall be 
living at the time of the decease of the said Julia Scarborough, 
equally to be divided between them, share and share alike.” 
The deed then contained a covenant for further assurances, 
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and was executed in presence of Andrew Low and John Guil- 
martin. . 

On the 25th of January, 1828, Scarborough, as a qualified 
executor of the estate of Isaac, exhibited an inventory to the 
court, from which the following is an extract. 


“In the house formerly the property of Wm. Scarborough, 
and bought by Robert Isaac at marshal’s sales, as per his certi- 
fied copy. 

Furniture in room No.1, _ ‘ ° ‘ . $240.00 
“ passage, No. 2, . ; ‘ , . 205.00 
" dining-room, No. 3, . , , : 302.00 
large dining-room, No. 4,__. ; - 494.00 


“ up-stairs passage, clock and lamp, __. 40.00 
“ bedroom No. 1, . ; : ; . 187.00 
“ bedroom No. 2, : ‘ ‘ , 90.00 
" bedroom No. 3, 12.00 
“ bedroom No. 4, . . , 68.00 
* bedroom No. 5, included in above. 
“ kitchen, , ‘ . ‘ , - 10.00 
Silver ware, ‘ : , : , ‘ ‘ 426.00 
1 gig, $ 10, carriage destroyed in hurricane, ‘ . 10.00 


1 set China (table), $ 130, 1 lot glass ware, $100, . 230.00 
“ Petit De VILLERs, 
W. Rose, Appraisers.” 


J. B. Hersert, 


In April, 1829, Charlotte Scarborough married James Tay- 
lor, one of the defendants in the present suit. They removed 
to New York to reside, in 1835, and afterwards to New Jersey, 
where the complainant resided at the institution of this suit. 
Julia Scarborough, the mother of the complainant, resided in 
the house in question, at and after the execution of the deed, 
as did William Scarborough, the father, with occasional absen- 
ces, until 1835, when he rented it to Barnsley, who had married 
one of his daughters, and who was also one of the defendants 
in the present suit. 

On the 12th of June, 1838, William Scarborough died. 

In the early part of 1840, a petition was filed in the Supe- 
rior Court of Chatham County, in the names of the different 
branches of the Scarborough family, stating the death of Wil- 
liam Taylor, the trustee under the deed, and praying that Rob- 
ert M. Goodwin might be appointed in his place; which was 
accordingly done. ‘To this petition the name of Charlotte 
Taylor was signed as follows: — “ For Charlotte Taylor, Jo- 
seph Scarborough.” 








—— 
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On the 4th of September 1843, Charlotte Taylor filed her 
bill against all the parties enumerated in the commencement of 
this statement. 

It recited the devises of the will, stated that she was the 
niece by marriage of Robert Isaac, and an inmate and resident 
of his family, with whom she continued to reside until his 
death, when she removed to the residence of her father and 
mother, being the house devised to her (the oratrix) by the 
will. It then averred, that, upon her return to the family of her 
parents, her reception was harsh and unkind; that she was 
charged with having dictated to the testator, Robert Isaac, the 
disposition of the property, with ruining the prospects of the 
family, and breaking the heart of her father. The bill then 
proceeded thus : — 

“And your oratrix further showeth unto your honors, that 
day after day your oratrix’s situation in her father’s family be- 
came more and more unpleasant and harassing, in consequence 
of their unkind and, as your oratrix charges, their cruel treat- 
ment of her; that your oratrix was at the time an infant under 
the age of twenty-one years, having been born, as your oratrix 
charges, on the 4th day of August, in the year of our Lord 
1807 ; that your oratrix was closely watched by her father, 
mother, and sisters, secluded from society and the advice of 
friends, and even denied the liberty of communicating with the 
defendant, James Taylor, whom your oratrix was then under 
an engagement to marry; that your oratrix was importuned 
and urged by her mother, with the advice and countenance of 
her father to relinquish your oratrix’s rights under the will 
aforesaid, and to settle the property on your oratrix, her mother, 
brothers, and sisters; and with the view of effecting this ob- 
ject, it was particularly urged that the said Robert Isaac, by the 
said devise and bequest in the seventh item of his said last will 
and testament, had so conveyed the said property, believing that 
your oratrix would divide the same in the manner proposed by 
your oratrix’s parents as before stated, although your oratrix at 
the time knew that the said Robert Isaac had, for a considera- 
ble time preceding his death, borne a decided antipathy to the 
said Julia Scarborough. 

“ And your oratrix further showeth unto your honors, that, 
when in answer to these and other repeated importunities most 
unkindly pressed upon your oratrix, your oratrix would hesitate 
or refuse to enter into and yield to the proposed arrangement, 
your oratrix’s reluctance and refusal would be ascribed to the 
influence of the said James Taylor, who was described to be a 
merciless, grasping man, who would sacrifice any thing for a 
gain. 
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“ And your oratrix further showeth unto your honors, that 
when again, in reply to the urgent importunity of the said Ju- 
lia Scarborough, your oratrix inquired of her what your oratrix 
should do, your oratrix, after a conference between the said Ju- 
lia and William Scarborough, was informed that your oratrix 
should address a letter to the said William Scarborough, to the 
effect that, supposing the said Robert Isaac had intended the 
property should be divided between your oratrix, her mother, 
sisters, and brothers, your oratrix wished that he, the said Wil- 
liam Scarborough, would consent that your oratrix should so 
have the property disposed of that the said Julia Scarborough 
should have it during her life, and that after her death it should 
be divided between your oratrix, her two sisters and two 
brothers. 

‘And your oratrix further showeth unto your honors, and ex- 
pressly charges, that at this stage of the matter your oratrix 
sought an interview with the said James Taylor, and, after relat- 
ing to him the circumstances above detailed, asked his opinion 
and advice as to the duty of your oratrix in the premises, and 
that his reply was, in substance, that individually he cared 
nothing about the course your oratrix might pursue, as he was 
well off, and that he would never meddle with a copper of the 
value of the property, but advised your oratrix, as she valued 
her own interest, not to yield to the arrangement proposed by 
the parents of your oratrix. 

“ And your oratrix further showeth unto your honors, that at 
the time referred to the affairs of the said William Scarborough 
were in a very deranged and embarrassed condition ; that he was 
utterly unable to pay his debts; and that, as a consequence, 
his family having but very small resources independently 
of him, their pecuniary situation was pitiable and distressing ; 
and that, urged by this consideration, by the unhappiness and 
even misery which your oratrix was suffering from the treat- 
ment of the family and their importunity, and influenced, too, 
by the hope that her marriage with the said James Taylor 
might thereby receive the consent of her parents, your oratrix 
finally yielded, and wrote the letter to her father, reciting, in 
, Substance, as your oratrix charges, that the said Julia and Wil- 
liam Scarborough were to have the house, furniture, &e., dur- 
ing their lives, and that at their death the plate, with the crest 
of the family, was to be given to your oratrix’s brothers as 
their share, and the house and lots divided between your ora- 
trix and her sisters. Your oratrix charges the above to have 
been the substance of the writing, but that she cannot now as- 
certain the particulars, as the original draft, which was kept by 
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your oratrix, was destroyed by fire in the city of New York in 
the year 1835.” 

The bill then proceeded to state that a deed was drawn up, 
which she signed, without reading or hearing it read; that, so 
far from the marriage settlement upon her mother being an in- 
ducement to the execution of the deed, as is alleged, she now 
finds, in the recital, she had never at that time heard of any 
such marriage settlement ; but, on the contrary, the deed was 
extorted from her by the most unfair and fraudulent means, and 
was executed by her as the price of peace with her father, 
mother, and family. 

The bill then stated the marriage of the oratrix with James 
Taylor, on the 28th of April, 1829; that she had, soon after- 
wards, used all the means in her power to convince her hus- 
band that the deed was fraudulent and invalid, but that he ob- 
jected to family disputes about property, and averred that his 
own individual property and means of support were sufficient 
for his family. It then stated that she did not discover the 
amount of injustice which had been practised upon her until 
the year 1839, when she discovered that, under the deed, in 
case she died before her mother, her children would be cut off 
from all share in the property. It then stated the death of 
Taylor, the trustee, and the appointment of Goodwin in his 
place, and averred that she was entirely ignorant of the use of 
her name, which was signed to the petition without her author- 
ity. 

The bill then stated that Godfrey Barnsley had intermarried 
with her sister, Julia Scarborough, and resided for a long time 
in the house in question; that he had committed waste upon 
the goods and chattels bequeathed to her (the oratrix), had sold 
or otherwise disposed of a considerable portion of the stock of 
liquors, and that waste had also been committed by Julia Scar- 
borough, the mother; that Barnsley knew that the oratrix had 
a claim to the personalty ; that she had applied to Goodwin, 
the trustee, to come to an account with her, which he had re- 
fused to do. 

The bill then contained a number of interrogatories for the 
defendants to answer; prayed that the deed might be decreed 
fraudulent and void, and that the defendants might come to an 
account with her, and that the real estate, goods, chattels, plate, 
furniture, books, prints, rents, and profits, might be decreed to 
be the separate property of the oratrix, not subject to the debts 
or liable to the creditors of her husband, James Taylor, &c., &c. 

Sundry intermediate steps were taken to bring the defend- 
ants all into court, which it is not necessary to mention. At 
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length they all came in and answered, except Julia Scarbor- 
ough, the mother, and Joseph Scarborough, against which two 
parties an order was obtained, taking the bill pro confesso. 

Robert M. Goodwin, the trustee, filed his answer on the 6th 
of November, 1843, admitting the existence of the trust deed, 
and that it was under his control; and stating that he con- 
sented to act at the request of Horace Sistare, who married the 
complainant’s sister, and of Joseph, her brother, and that he 
supposed he was acting with her consent, not only because her 
brother signed her name to the petition for his appointment, 
but because, in conversations with her, she never expressed the 
least objection to the appointment. That William Taylor left 
no accounts, never having interfered with the property, or re- 
ceived it into his possession, or any of the rents, issues, or 
profits, the same being left in the custody or possession of the 
cestui que trusts entitled thereto. He denies that the trust 
deed was made by compulsion or undue means, or that it was 
made by her when under age; but, on the contrary, avers that 
the same was made freely and voluntarily, and that she was 
then of full age, as would more fully appear by a letter written 
by her to her father, dated 10th January, 1828, a copy of which 
he annexed to his answer. 

The answer of the executors of William Taylor was filed 
6th November, 1843, and states that they do not believe their 
testator acted as trustee, though he may have assented to the 
trusteeship; that they have never seen any account of his as 
trustee, and do not believe he left any ; for he regarded the mat- 
ter as a mere family arrangement, and left every thing in the 
hands of the cestui que trust, then entitled to the use of the 
same. They deny the right of the complainant to call on them 
for an account of the personal property conveyed in trust, be- 
cause by the trust deed Julia Scarborough, who is still living, 
has the use of it for life ; nor can they give any account of said 
property, or the rents and profits of the real estate, because the 
said real and personal property never passed into the hands of 
their testator in his lifetime, nor into their control or possession 
since his death, but had always been in the possession and 
management of Julia Scarborough, the cestui que trust, entitled 
to the same under the deed. 

The joint answer of Godfrey Barnsley and Julia, his wife, 
was filed 19th February, 1844, and in substance states that the 
complainant always called her mother’s house her home, and 
lived as much there as with her uncle; that she was not an in- 
fant at the time of the execution of the deed, having been born 
on the 4th of August, 1806; that they do not know of any 
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consideration other than that stated in the deed; that Julia 
Scarborough lived on the premises at the time of its execution, 
and that William Scarborough sometimes resided in Darien, 
and sometimes on the premises, until 1833, after which he gen- 
erally resided on the latter; and that complainant never, as far 
as they know, pretended to have any claim thereto ; and as late 
as April or May last (1843), when defendant, Julia Barnsley, in 
consequence of rumors which had reached her, asked complain- 
ant, “if it was true, as she had been informed, that she (the 
complainant) intended to attempt to set aside said deed,” she 
stated, “‘she had no such intention.” They deny, as utterly 
and entirely untrue, the statement of the complainant of un- 
kind treatment by her family, and never heard or knew of any, 
or of any importunity or coercion used towards her to induce her 
to sign the deed; that they always believed the execution of 
the deed was the free, voluntary act of the complainant, and in- 
tended to fulfil the design of Robert Isaac, whose title they in- 
sist is more than doubtful, in consequence of the marriage set- 
tlement of 1805; that they are advised that the said deed was 
and is valid, as between the parties to the same, and therefore 
William Scarborough could not make any conveyance to Rob- 
ert Isaac ; and that he always held the premises subject to the 
marriage settlement, and that they have always heard it in the 
family, and so believe, that the complainant executed the deed 
freely and voluntarily, with a view to carry out the wishes and 
intentions of her uncle, which would otherwise have been de- 
feated. They further allege that no marriage settlement be- 
tween the complainant and her husband was ever executed, and 
he having been recently declared bankrupt, any interest which 
she may have in the property, or any claim against them, be- 
longs to the said James Taylor, or his assignee in bankruptey. 
The answer then explains the defendant Godfrey Barnsley’s 
actings and doings with respect to the property. 

The answer of James Taylor, the husband of the complain- 
ant, admitted all the material facts charged in the bill, and 
stated that before the marriage he had advised her not to exe- 
cute the deed, believing, from her representations, that she was 
unkindly treated by the family ; that he had been requested by 
William Scarborough to be a witness to the execution of the 
deed, but declined to be so, and that his belief of the unhappy 
situation of the complainant operated upon him in a great 
measure to consummate his engagement to marry her twelve 
months prior to the period before intended. 

Several witnesses were examined on the parts of the com- 
plainant and defendants. The following were the answers of 
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the subscribing witnesses to the deed, viz. Andrew Low and 
John Guilmartin, touching its execution. 

Andrew Low : — 

“To the fourth direct interrogatory the witness answering 
saith, —I was intimate in the family of the late William Scar- 
borough, both before, in, and after 1828; I was a subscribing 
witness to the signing of the deed, and after it was signed the 
complainant expressed to me that she was then satisfied, and 
was glad that she had done it, or words to that effect. 

“To the fifth direct interrogatory the witness answering 
saith, —I was present, as stated before, at the execution of the 
deed ; it is impossible, at this distance of time, to remember all 
that then transpired, but this I am certain of, that the complain- 
ant knew the contents of the deed, and approved of it ; in fact, 
as I have before said, she herself told me so. 

“'T’o the tourth cross-interrogatory the witness answering 
saith,—I became acquainted with the circumstances I have 
stated, relative to the ‘property, from my personal intimacy with 
William Scarborough and his family, and upon my connection 
in business with the late Robert Isaac. I was a subscribing 
witness to the deed at the instance of William Scarborough. 

“To the fifth cross-interrogatory the witness answering 
saith,— Ido not know by whom the deed was drawn; the 
other subscribing witness was Mr. Guilmartin ; he was requested 
to be so by William Scarborongh. There was a change of one 
of the witnesses of the deed, in consequence of James Taylor, 
who had_ previously arranged to be a witness, declining to be 
so after his arrival at William Scarborough’s house, for that pur- 
pose. I.do not remember that he gave any reason for declin- 
ing. ‘The parties present, when the deed was executed, were 
the complainant’s father and mother, and the witnesses. I did 
not see or hear the complainant read the deed, but I was then, 
and still am, satisfied that she knew the contents, and approved 
of it. 

“*'To the sixth cross-interrogatory the witness answering 
saith, — Ido not recollect the question being put to the com- 
plainant, whether she knew the contents of the deed, nor do I 
recollect whether any consideration money was offered ; if there 
was, it was a piece of coin, probably a dollar, in the usual way, 
in such cases; I think I was in William Scarborough’s house 
about two hours previous to signing the deed, and left soon after. 

"To the seventh cross-interrogatory the witness answering 
saith,— James Taylor, now the husband of the complainant, 
had been asked by Mr. Scarborough to attest the deed as a wit- 
ness, and he consented to go with me to the house for that pur- 
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pose ; after closing our place of business, I asked him to ac- 
company me; he said he would soon follow me, which he 
did; he did not express himself opposed to the execution of 
the deed, that I am aware of; I certainly never heard him. 
It was not known or understood by me, that he was under an 
engagement to marry the complainant ; the previous year there 
was something of the kind spoken of, but he and the complain- 
ant had disagreed, and I was given to believe that it was all 
broken off. At the dissolution of the partnership of Low, 
Taylor, and Company, in 1834 or 1835, James Taylor was 
largely indebted on private account to the said firm ; and some 
time in 1835 I granted him a discharge from the said debt, in 
consideration of his giving up to me every description of prop- 
erty belonging to himself and his wife, except his household 
furniture, which I allowed him to retain; he did not at this 
time mention to me that he or his wife had any claim to the 
property in question, or I should have claimed it in conformity 
with our agreement. I had never heard of his making any 
claim to the property conveyed by the said deed, or any part of 
it, until advised of it by William Robertson, under date of the 
16th February, 1844.” 

John Guilmartin : — 

“'T’o the first direct interrogatory the witness answers and 
says, that his name and handwriting is to the instrument as a 
witness, and that he subscribed as a witness, at the instance of 
William Scarborough, the deed now presented to him, being the 
original deed from complainant to Wm. Taylor, in trust. 

“To the second direct interrogatory the witness answers and 
says, he cannot say positively he does, but it strikes him that 
there was a question or two asked Miss Charlotte Scarbor- 
ough, viz. whether it was with a free will; he does not 
recollect the time; but that he does not recollect that Andrew 
Low, senior, was present when he came in; Mr. Scarborough 
said he had sent for witness, as such to a deed from Miss Scar- 
borough to her mother, of property, which as a dutiful child she 
had made. Witness asked Miss Scarborough if it was her vol- 
untary act. Mr. Low replied, that witness was called in to 
witness the deed, and for no other purpose ; she did not read 
the deed, or hear it read in witness’s presence. It was executed 
at Mr. Scarborough’s house, in West Broad Street.” 

At the April adjourned term of 1846, the cause came up for 
argument before the Circuit Court, when the bill was dismissed. 

The complainant appealed to this court. 


It was argued by Mr. Holmes, for the appellant, and Mr. 
Johnson (Attorney-General), for the appellee. 
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Mr. Holmes first remarked upon the lapse of time, which he 
contended was not sufficient to bar a recovery. 3 Atk. 558; 
2 Eden, 285; 2 Story’s Eq., $ 1520, 1521; 1 Howard, 189 ; 
4 Howard, 560. 

The points raised by the pleadings in behalf of complainant, 
for cancellation of the deed, were, — 

1. Duress. 

2. Want of consideration. 

3. Fraud, growing out of the relation of the parties as parent 
and child, trustee and cestut que trust. 

1. Duress. (Mr. Holmes commented upon the evidence in 
the case, to establish this. ) 

2. Want of consideration. It is admitted that mere inade- 
quacy of price is not of itself a distinct ground of relief in 
equity. But, under peculiar circumstances, it may amount to 
such fraud as will be relieved against. 1 Story’s Eq., $ 246; 
1 Dess. Eq. Rep. 651; 11 Wheat. 124. 

3. The relation of the parties; and 

Ist. Of parent and child. All contracts and conveyances, 
whereby benefits are secured by children to their parents, are 
objects of jealousy. 1 Story’s Eq. Jur.,$ 310; 2 Atk. 85, 258 ; 
4 Wash. C. C. 397 ; 12 Peters, 253; 2 Johns. Ch. 252. 

2d. The relation of trustee and cestui que trust. 'Taylor, 
the grantee in trust, and Scarborough, were two of the executors 
of the will of Isaac. The will was proved only five days be- 
fore the execution of the deed. Executors are trustees for leg- 
atees. 1P. Wms. 544,575; 1 Story’s Eq., § 322; 7 Ves. 166; 
1 Story’s Eq., $ 423; 10 Peters, 639. 

Both ‘executors and ordinary trustees are prohibited by the 
rules of courts of equity, from considerations of general policy, 
from dealing with those whose interests are intrusted, during 
the continuance of the fiduciary relation. 1 Story’s Eq., 
$$ 321,322; Hatch v. Hatch, 9 Ves. 292; 1 Johns. Ch. 497, 620; 
4 Johns. Ch. 303; 7 Johns. Ch. 174; Lewin on Trustees, 376 ; 
Willis on Trustees, 163; Fonbl. Eq., book 2, $7, and notes; 1 
Mad. Ch. 110 et seg. ; 2 Mad. Ch. 132 ; Sugden on Vendors, 421 
to 436; Wormley v. Wormley, 8 Wheat. 421; 1 Peters, C. C. 
364; 4 Dess. 654; Ex Parte Bennett, 10 Ves. 381, 385, 386 ; 
14 Ves. 91, 273; 13 Ves. 47. 

The case of Hatch v. Hatch, 9 Ves. 292, proves that the rule 
of prohibition extends to conveyances without consideration of 
money, as for friendship, kindness, and regard, &c., &c. And 
it is settled in Ex Parte Bennett, 10 Ves. 393, that, in order 
to set aside the sale, it is not necessary to show that the trustee 
has made any advantage. And see 1 Story’s Eq., $°322. 
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The conduct of the executors having been a breach of trust, 
it is unnecessary to consider the distinction, if any really exists, 
between actual and constructive fraud. There is no difference, 
legally, in the degree of the fraud, and the distinction is be- 
tween the same kind of fraud, one supported by evidence of 
actual imposition, and the other being inferred from circum- 
stances. In neither case does the court regard the morality or 
immorality of the transaction. Ex Parte Bennett, 10 Ves. 393 ; 
8 Wheat. 463. All such cases are forbidden by “ the morality 
and policy of the law, as it is administered in courts of equity. 
Michoud v. Girod, 4 Howard, 503. 

The whole doctrine on this subject has been condensed and 
illustrated by this court in the case of Michoud v. Girod, 4 
Howard, 503. ‘The case is too recent to require any particu- 
lar examination. There the executors, being themselves co- 
heirs and legatees, bought the estate of their testator at a 
public sale judicially ordered, denied any fraud in fact or 
intention, declared that the purchases were rightfully made 
for a fair price, and yet this court say, in reference to such a 
transaction, that ‘‘an executor or administrator is in equity a 
trustee for the next of kin, legatees, and creditors, and that we 
have been unable to find any one well-considered decision, with 
other cases, or any one case in the books, to sustain the right 
of an executor to become the purchaser of the property which 
he represents, or any portion of it, though he has done so for a 
fair price, without fraud, ata public sale.” Ibid., 553, 557. 
This language covers the whole ground contended for, though 
the purchase in that case having been per interpositam perso- 
manv was the reason, probably, why the court declared that it 
‘carries fraud on the face of it.” And in the same case this 
court, commenting upon Davoue v. Fanning, said, — “ The in- 
quiry in such a case is not whether there was or was not fraud 
in fact. ‘The purchase is void, and will be set aside at the 
instance of the cestuc que trust, and a resale ordered, on the 
ground of the temptation to abuse, and of the danger of impo- 
sition inaccessible to the eye of the court.” Ibid., 557. 

It would be difficult in principle to recognize a distinction 
between Davoue v. Fanning and the case at bar. In that case 
a purchase was made per interpositam personam for the wife of 
the executor; here a voluntary conveyance (by which is meant 
a conveyance without consideration) is taken to one executor 
for the benefit of the wife of another, — that is, for the benefit 
of that other, and who himself procured the conveyance to be 
made. If Scarborough had taken the conveyance directly to 


himself, or through 'Taylor, the executor, for his own benefit, 
17* 
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such a transaction could not stand. Will it be permitted to 
stand, his wife being the cestwi que trust for life ? 

(Mr. Holmes then argued that the marriage settlement, which 
was stated in the deed to be one of the considerations thereof, 
had been treated by all parties for a long time as a void instru- 
ment ; and then proceeded to examine the doctrine of estoppel 
as applicable to the case.) 

If, then, for any of the reasons assigned, — duress, the rela- 
tion of the parties, fraud actual or constructive, —the deed of 
complainant cannot be upheld as a family compromise, between 
which and the present case there is not the least analogy, the 
question then recurs, T’o what relief is complainant entitled ? 

1. She is entitled to have the deed cancelled. 

2. To an account of the personal property, and 

3. To an account of the rents and profits of the real estate 
from the executors of William Taylor, the trustee, and 

4. To a settlement of the entire fund upon trustees for her 
separate use during life, and after her death to her children, or 
such other equitable settlement as the court may decree. 


Mr Johnson, for the appellees, contended, — 

I. That, as it is now admitted that complainant was of age 
at the time the deed of 22d January, 1828, was executed by her 
to William Taylor, the character of the said deed takes it out 
of the principles by which, in certain cases, deeds are in equity 
considered void, because of the relations of the parties to the 
same. Pratt v. Barker, 1 Sim. 1; 2 Cond. Eng. Ch. 1; Hun- 
ter v. Atkyns, 8 Cond. Eng. Ch. 303, 313, 321; Tendril v. 
Smith, 2 Atk. 85; Manners v. Banning, 2 Eq. Cas. Abr. 282 ; 
Smith v. Low, 1 Atk. 490; Cory v. Cory, 1 Ves. sen. 19; 
Brown v. Carter, 5 Ves. 876 ; Hotchkis v. Dickson, 2 Bligh, 348 ; 
T weddell v. Tweddell, 11 Cond. Eng. Ch. 1-8; Jenkins »v. 
Pye, 12 Pet. 241, 253. 

II. That if the deed was at any time within such principle, 
the long acquiescence, with knowledge, deprives the grantor of 
the right to avoid iton that ground. Peck v. Randall, 1 Johns. 
165 ; Mooers v. White, 6 Johns. Ch. 372; 2 Story’s Eq. 736 ; 
Elmendorff v. Taylor, 10 Wheat. 168, 169, 171; Bank of 
United States v. Daniels, 12 Pet. 32; Foster v. Hodgson, 19 
Ves. 185; Gregory v. Gregory, Coop. 201; Prevost v. Gratz, 6 
Wheat. 497. 

III. That there is no evidence of duress in fact, or of undue 
influence, or of fraud ; that the deed was in all respects a fair 
and proper deed, being supported by the consideration of love 
and affection ; and if that of itself was not sufficient, it is valid 
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by reason of the marriage contract between the father and 
mother of the complainant, of the 18th April, 1805, which was 
omitted to be recorded in Georgia, where the property lay. 


Mr. Justice DANIEL delivered the opinion of the court. 

The object of the complainant below, (the appellant here,) 
as disclosed in her bill, is to vacate the deed, executed on the 
22d day of January, 1828, by her before her marriage, con- 
veying to William Taylor in trust for the use of the mother of 
the grantor for life, (exempt from the debts of her father,) and 
after the death of her father and mother, for the use in equal 
portions of the said grantor, and of her brothers and sisters, all 
the property real and personal which was given to the said 
grantor by the will of her uncle Robert Isaac, whose will is 
made an exhibit in the cause and referred to in the deed. 

The grounds on which this deed is impeached are the fol- 
lowing : —that it was founded on no real consideration; was 
executed during the nonage of the complainant, and whilst she 
was living in the family of her parents; that it was extorted 
from her by false representations, both as to her filial duties, 
and her rights to the property left her by her uncle; and of 
extreme urgency and harsh treatment on the part of her parents, 
to procure its execution; and of the hope, by a compliance 
with their importunities, of reconciling her parents to her mar- 
riage with her husband, which marriage they had theretofore 
opposed. ‘The objection of nonage must be surrendered in this 
investigation, it being ascertained that the complainant was 
some few months over majority when the deed was executed. 
The other allegations, as resting upon the proofs in the cause, 
and upon the law as applicable to them, remain for consideration. 

The rules of law supposed to control the contracts of parties 
who do not stand upon a perfect equality, but who deal at a 
disadvantage on the one side, whether applicable to the rela- 
tions of parent and child, trustee and cestui que trust, attorney 
and client, or principal and agent, have been laid down in 
various cases in the courts both of England and of our own 
country. To trace these rules to the several cases by which 
they have been propounded would be an undertaking rather of 
curiosity, than of necessity or usefulness here, as the extent to 
which this court has applied them, or is disposed to apply them 
in cases resembling the present, may be found within a familiar 
and direct range of inquiry. They are aptly exemplified by 
the late Justice Story, in his treatise on Equity Jurisprudence, 
Vol. I. § 307, where, speaking of frauds which “arise from 
some peculiar confidence or fiduciary relation between the par- 
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ties,” he remarks, — ‘“‘ In this class of cases there is often found 
some intermixture of deceit, imposition, overreaching, uncon- 
scionable advantage, or other mark of direct and positive fraud. 
But the principle on which courts of equity act in regard there- 
to stands independent of any such ingredients, upon a motive 
of public policy ; and it is designed in some degree as a protec- 
tion to the parties against the effects of overweening confidence 
and self-delusion, and the infirmities of hasty and precipitate 
judgment. These courts will therefore often interfere in such 
cases, where, but for such peculiar relations, they would wholly 
abstain from granting relief, or grant it in a very modified and 
abstemious manner.”’ He proceeds, $ 308, — “ It is undoubtedly 
true, that it is not upon the feelings which a delicate and honor- 
able man must experience, nor upon any notion of discretion, to 
prevent a voluntary gift or other act of a man whereby he strips 
himself of his property, that courts of equity have deemed them- 
selves at liberty to interpose in cases of this sort. ‘They do not 
sit, or affect to sit, in judgment upon cases as custodes morum, 
enforcing the strict rules of morality. But they do sit to enforce 
what has not inaptly been called a technical morality. If con- 
fidence is reposed, it must be faithfully acted upon, and _pre- 
served from any intermixture of imposition. If influence is ac- 
quired, it must be kept free from the taint of selfish interests, 
and cunning, and overreaching bargains. If the means of per- 
sonal control are given, they must be always restrained to pur- 
poses of good faith and personal good. Courts of equity will 
not, therefore, arrest or set aside an act or contract, merely be- 
cause a man of more honor would not have entered into it. 
There must be some relation between the parties which com- 
pels the one to make a full discovery to the other, or to abstain 
JSrom all selfish projects. But when such a relation does exist, 
courts of equity, acting upon this superinduced ground, in aid 
of general morals, will not suffer one party, standing in a situa- 
tion of which he can avail himself against the other, to derive 
advantage from that circumstance.” Applying the principles 
thus annunciated and drawn from an extensive collection of 
the English cases to the relation of parent and child, and to 
transactions occurring in that relation, the same author re- 
marks, §¢ 309,—‘“ The natural and just influence which a 
parent has over a child renders it peculiarly important for 
courts of justice to watch over and protect the interests of the 
latter; and therefore all contracts and conveyances, whereby 
benefits are secured by children to their parents, are objects of 
jealousy, and if they are not entered into with scrupulous good 
faith, and are not reasonable under the circumstances, they will 
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be set aside, unless third persons have acquired an interest under 
them.” 

The same principle has been clearly put by Justice Wash- 
ington, in the case of Slocum and Wife v. Marshall, 2 Wash. 
C. C. 400, where, in stating that case, he remarks, — “ The 
grantor, a young lady who from her birth had not but on 
one occasion left the roof of her father, —bound to him by the 
strong ties of filial affection, — accustomed to repose in his ad- 
vice and opinion the most unbounded confidence, and to con- 
sider his request ever as equivalent to a command, — is inform- 
ed by him that a certain portion of her property had been con- 
veyed to him by her mother, but that the same, from some legal 
objection, had failed to take effect. She is then requested to 
confirm this title, and at the same time is assured by her father, 
that his design in obtaining this confirmation is to promote her 
interest as well as his own. She reflects upon the proposal, 
and, influenced by the double motive of promoting her own in- 
terest and that of her father, and of fulfilling the intentions of 
her dead mother, she makes the conveyance.’”’ He proceeds,— 
“ A transaction attended by such circumstances will naturally 
excite the suspicions of acourt of equity.” It has been insisted 
that, for the principles just stated, the sanction of this court 
cannot be avouched ; but that, on the contrary, they have been 
weakened, if not rejected, by the doctrines ruled in the case of 
Jenkins v. Pye, 12 Peters, 241. The peculiar features of the 
last-named case, which may in some respects distinguish it 
from the one now under consideration, and be thought to 
bring it less obviously within the principles above stated, need 
not be pointed out; but we inquire what are in truth the doc- 
trines ruled in the case in 12 Peters; and whether they are not 
substantially, nay literally, those propounded by Justices Story 
and Washington. In the case of Jenkins v. Pye, this court re- 
fuse to adopt the rule which they said had in the argument been 
assumed as the doctrine of the English chancery, viz. that a deed 
from a child to a parent should, upon considerations of public 
policy arising from the relation of the parties, be deemed void. 
They deny, indeed, that this is the just interpretation of the 
English decisions relied on, but declare that all the leading cases 
they have examined are accompanied with some ingredient show- 
ing undue influence exercised by the parent, operating upon the 
fears or hopes of the child; and showing reasonable grounds to 
presume, that the act was not perfectly free and voluntary on 
the part of the child. But the court, whilst they deny that a 
deed from a child to a parent should prima facie be held abso- 
lutely void, as unequivocally declare, that “it is undoubtedly 
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the duty of courts of equity carefully to watch and examine 
the circumstances attending transactions of this kind, when 
brought under review before them, to discover if any undue 
influence has been exercised in obtaining the conveyance.”’ Be- 
tween the doctrine here ruled and the principles stated by Jus- 
tices Story and Washington, no difference, much less any con- 
tradiction, can be perceived. For why this watchfulness, thus 
enjoined as a duty, this severe and peculiar scrutiny as applica- 
ble to contracts between parent and child, but that they are 
justly “ objects of jealousy,” rendered so by the relation of the 
contracting parties, —a relation aptly and naturally productive 
of powerful influence on the one hand, and of submission on 
the other, — subjecting such transactions to presumptions never 
attaching a priorg to contracts between parties standing upon 
a perfect equality. 

And now let the character of the contract under considera- 
tion, and of the circumstances surrounding the execution of 
that contract, be subjected to the test rationally and justly im- 
posed by the rules above stated. 

This is a contract between parent and child, operating by 
its terms exclusively for the benefit of the former, and to the 
prejudice of the latter; for it transferred from her a valuable 
interest, by the very terms of the transaction admitted to be 
legally and absolutely hers, and by the same terms transferred 
it without the shadow of an equivalent received or proffered ; 
and for which, the testimony conclusively shows, none could 
possibly be given. Thus far the provisions of the contract. 

With regard to the circumstances attending and surrounding 
its execution. It is shown that the grantor in this deed, though 
of age, had little more than attained to majority ; that she was 
living in the house with her parents,— her only home ; and may 
fairly be presumed to have been liable to the influence of feel- 
ings and habits which, in the absence of contravening evidence, 
would control the dispositions and conduct of a youthful 
female thus situated. She might be moulded to almost any 
thing, in compliance with the earnest wishes (with her habit- 
ually yielded to as commands) of her parents. Those parents, 
who once had lived in affluence and luxury, had, with all the 
habits and necessities which such a condition naturally creates, 
by commercial reverses been brought to indigence; from the 
date of the purchase by Robert Isaac of the property in dispute, 
had been permitted by him to occupy and enjoy it. In fact, it 
was apparently their only means of shelter or support. In this 
state of the family, Robert Isaac by his will bestowed the 
whole of this property upon the complainant; and it has been 
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argued that, with her knowledge of the situation of her parents, 
the impulses of filial duty and affection might of themselves 
have formed a sufficient groundwork for the complainant’s con- 
veyance. However hazardous it might be to prescribe, as a 
rule of right or of property, imperfect obligations which the law 
does not originally enforce, this argument can be deemed satis- 
factory in instances only in which the motives supposed to en- 
ter into such obligations are shown to have been free and 
unconstrained in their operation. In the present instance, too, 
independently of the influences which will be shown to have 
been brought to bear upon the transaction, it is thought that 
the injunctions of filial duty and affection would have de- 
manded something less than the surrender of all possessed by 
the grantor ; and would have been satisfied with a concession, 
as to which there probably would never have existed a diffi- 
culty, — one, indeed, that seems to have been assented to in 
practice,— the occupation and enjoyment of the property during 
their lives, by the parents of the grantor. Nay, it would seem 
that proper parental tenderness, and solicitude for the welfare 
of the child, or the true principles of rectitude and fairness, 
would have permitted nothing beyond this. And in the esti- 
mate of motives which may have led to the transaction under 
review, it should not be without weight, that this same filial 
duty and affection, however commendable in themselves, and 
however their spontaneous action may be recognized and bind- 
ing, strengthen the probability of their being converted into 
means of wrong and oppression ; and this very probability it is 
which challenges the duty of watchfulness and jealousy in the 
courts, in scanning the transactions of those whose peculiar 
situation exposes them to danger from such means. 
Immediately after the death of Robert Isaac, it seems that 
the various appliances designed to withdraw from the com- 
plainant the fruits of the bounty of her affectionate uncle were 
put into strikingly active operation. Directly following the death 
of Isaac, it is charged in the bill, came the urgency of the com- 
plainant’s family, and their reproaches against her for having 
intercepted, as they said, the bounty which but for her would 
have flowed to the family ; and for having dictated to her uncle 
the disposition of his property; thereby having ruined their 
prospects, and broken the heart of complainant’s father. The 
natural effects of such appeals upon the feelings of an affection- 
ate and sensitive girl, or even upon a spirit awake to the im- 
pulses of pride alone, can easily be comprehended. Then, as is 
alleged, was the reluctance of the complainant to despoil herself 
of her property ascribed to the avarice of her intended hus- 
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band; and then, too, amidst her perplexity and distress, upon 
consultation between both her parents, was suggested to her 
the device of a letter from her, declaring her belief of the wish 
of the testator, Isaac, to bestow the property for the benefit of 
the family ; and asking the consent of the father of the com- 
plainant to a settlement of the property in conformity with 
such a wish. Although these allegations are not supported by 
direct statements of witnesses, yet the intrinsic evidence flow- 
ing from other conduct of the parties to these transactions, and 
that presented by the written documents in this cause, im- 
part to the above allegations a force equal, if not surpassing, 
that which an explicit narrative by witnesses could give them. 
And here it is worthy of remark, that the will of Robert Isaac 
contains no expression nor hint of a desire, or intention, that 
the property should go according to the supposition assumed ; 
or according to the provisions of the deed subsequently exe- 
cuted. This circumstance alone should be one of controlling 
influence, even if the testator could be regarded as a person of 
a capacity and character of the most inferior grade. But none 
can fail to perceive, from the proofs in this cause, that the tes- 
tator was a man of intelligence and sagacity, extensively prac- 
tised in the business of life. He strongly declares his affection 
for his niece, and as clearly gives to her, and to her only, the 
property in dispute. What room is here for assuming, that 
others, and not this niece, were the chief objects of his bounty ? 
Such an assumption is forbidden by every rule of law, or of 
common sense ; it goes very far, of itself, to stamp with fraud 
and contrivance the means resorted to in order to divert that 
bounty to other ends. 

We will next consider the letter (Exhibit A, filed with the 
answer of Goodwin) addressed by the complainant, then Char- 
lotte Scarborough, to her father; concocted, as is alleged by 
the complainant, between her parents, as preparatory and intro- 
ductory to the wrong about to be consummated ; in which 
letter she professes her readiness and her desire to settle the 
property derived from her uncle to the use of her parents for 
their lives, and after their deaths to the use of all the children 
equally. The will of Robert Isaac was admitted to probate on 
the 9th day of January, 1828, and amongst the persons who 
qualified as executors of that will, were William Scarborough, 
the father of the complainant, and William Taylor, the trustee 
in the deed now sought to be vacated. These men, the depos- 
itaries of the solemn trust reposed in them by Isaac, — fully 
capable of comprehending his will, and one of them sustaining 
the further obligation of a parent to protect the interests of this 
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young woman,—make themselves the ‘ready instruments to 
betray this confidence, and this in violation of the clearest lan- 
guage in which their duty could possibly have been prescribed. 
How far this conduct can be excused or palliated under the 
pretext of duty to Mrs. Scarborough, founded on the alleged 
marriage contract, or on any supposed intention of Isaac flowing 
from the same source, will hereafter be shown in the conduct 
of Scarborough and Taylor in reference to this very property, 
when dealing with it for their own personal advantage. This 
conduct will furnish a most efficient clew in unravelling the 
texture of the deed in question. 

On the 10th of January, 1828, the day succeeding the pro- 
bate of the will of Robert Isaac, was written the letter above 
mentioned from Charlotte Scarborough to her father. It seems 
impossible to resist the evidence furnished by this singular pro- 
duction, that it was a fabrication, designed to conceal the very 
facts and circumstances which it palpably betrays. In the first 
place, it may be inquired why such a letter should be written, 
and whether it would be usual or probable in a transaction be- 
tween persons thus situated, if dictated solely by an admitted 
sense of propriety, and sanctioned by a willingness of both the 
parties to it. Can we accredit the probability of a formal 
diplomatic communication from a daughter just grown, to her 
father, residing under the same roof, to justify an act which 
they both believed it a sacred duty to perform? Again, let us 
look at the declaration here so anxiously and pompously par- 
aded, that, in the act about to be performed by this daughter, 
she ‘was unbiased by any control whatsoever ; and that, in the 
liberty she was then using, she was acting by her own free will, 
dictated by her feelings alone, and unknown to any person,” 
and we shall perceive an apprehension, or consciousness of sus- 
picions, which it was believed the simple transaction itself 
would neither prevent nor allay. Here are the very clausule 
inconsuet@ pointed to in T'wyne’s case, as the sure badges of 
that which they are intended to hide. Why should this young 
woman have taken such deliberate pains to declare, and to 
place as it were on record, a history of her motives, — her entire 
exemption from persuasion, authority, or even advice, in what 
she was about to do in obedience to affection and a sense of 
duty? If these had constituted the real incentive to her act, 
would they have left room for one thought or surmise of dis- 
honor, connected with the objects of that affection and duty ? 
Such suspicions and surmises are rather the offspring of colder 
calculation, and of the “compunctious visitings” that wait on 
contemplated wrong. And again, in the concluding paragraph 
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of this letter, may be seen a strong corroboration of this charge 
in the complainant’s bill, of the painful and discreditable im- 
putations which had been made against her, as inducements to 
come into the proposed arrangement. The language of this 
paragraph is as follows: — “ Most thankful do I feel for being 
made the simple instrument of accomplishing the will of him 
who has so kindly and generously placed his confidence in me, 
and in acting thus, convince the world that my devoted affec- 
tion for him was pure, disinterested, and unbiased by future 
expectation.”’ It will naturally occur to every one to inquire, 
why this young woman should accuse herself, or fancy herself 
accused by others, of unworthy motives or conduct, because 
she had been the object of her uncle’s affection? The rational 
solution of the matter would seem to be this, — that the as- 
sumption of such motives on the part of those around her, rep- 
resented by them, too, as entering into the opinions of the 
world, had been pressed as an efficient means of influence ; and 
that a vindication from their existence furnished a plausible 
coloring for the proceeding about to be effected. The tone, 
the language, the artificial structure of this letter, its familiar- 
ity with the terms peculiar to the business of life, all bespeak 
it, in our judgment, not the production of an inexperienced 
girl, but of a far more practised and deliberate author. Lastly 
may be mentioned, with respect to this letter, the care with 
which it has been preserved, and placed beyond the control of 
this daughter, as a prop to a transaction which could not stand 
alone, and as a means of stilling the murmurings of future com- 
plaint ; the very ends for which it at last emerges from its se- 
cret recess. 

Next in the chain of evidence, and closely following its har- 
binger and herald, we will notice the deed itself from the com- 
plainant, conveying from her every description of property de- 
rived from her uncle ; and it is one of the peculiarities of this 
conveyance, not without significance, that it was executed be- 
fore there was an inventory made by the executor, to inform 
the grantor specifically what she had a right to claim or to be- 
stow. ‘Turning then to the recitals of this deed, they must be 
regarded as wholly irreconcilable with truth ; and especially 
with that uwberrima fides, that fulness of candor, and fairness, 
required in transactions between parent and child; transactions 
upon their face, too, operating to the disadvantage of the latter. 
This deed sets out a marriage contract entered into between 
Scarborough and his wife, anterior to their marriage, purporting 
to cover a portion of the property in dispute ; it then states the 
failure of this contract by reason of an omission to record it, and 
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proceeds to declare, that, some doubts having been suggested as 
to the validity of the said marriage settlement, from the omis- 
sion to record the same, the said William Scarborough did, in 
consequence of such doubts, transfer and convey all his right, 
&c., to the said Robert Isaac, and that the said Isaac, having 
departed this life, had left this property, with certain personal 
estate, to his niece Charlotte Scarborough; and that she to 
whom the devise and bequest had been made, being desirous 
of carrying the marriage settlement into effect according to the 
original intent of the parties, had, on coming of age, deter- 
mined to convey all her right, title, and interest in the property 
derived from her uncle, for that purpose. 

The deductions from these recitals, — nay, their necessary 
meaning, we may add, their literal import, —are these. That the 
conveyance from Scarborough to Isaac was with the sole view 
of effectuating the marriage settlement, and of curing any de- 
fects attributable to that contract ;—that Isaac took the property 
clothed with this trust, and for no consideration moving from 
himself; and vesting in him an absolute title or estate ; — that 
his devise and bequest to his niece were purely to secure the 
same objects, and that she, fully aware of all these acts and in- 
tentions, had, as soon as she could legally do so, determined 
upon their accomplishment. Such are the declarations and re- 
citals contained in this deed ; not one of which, save the state- 
ment of a project of a marriage settlement, that is not by the 
evidence on the record shown to be palpably false. Thus, if 
we look to the deed from Scarborough to Isaac of the 13th of 
May, 1820,—to the agreement between Isaac and McHenry 
as the agent of A. Low & Co., in February, 1826,—and 
to that between Robert Isaac and Andrew Low, on the 8th 
of March, 1827,—and also to the return of the marshal of 
the sale under execution of the personal property in dispute, 
we find that Isaac was the purchaser and exclusive owner of 
all this property, for a pecuniary consideration paid by him of 
nearly twenty-three thousand dollars. Looking next from the 
recitals of this deed to the will of Robert Isaac, we find no 
ambiguity, no declaration, hint, or implication in the will to sus- 
tain these recitals; but every thing to falsify and condemn 
them. We there see clearly the motive of the testator; his 
affection for his favorite niece, and the subjects and the mode 
with and by which he designed that his affection should be 
manifested. He gives to her, clear of all trusts or encumbran- 
ces, “‘ the lot, dwelling-house, and all other improvements there- 
on, which formerly belonged to her father, together also with 
the plate, furniture of all kinds, books and prints, all of which 
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were purchased and paid for at marshal’s sale by me.” If this 
clause of the will were shown to and clearly understood by the 
complainant, it is difficult to conceive how it could be made ra- 
tionally to express or imply a duty on her part to disrobe her- 
self of this bounty, as being clearly designed for others, and 
not for herself. ‘The conduct of these persons, Scarborough 
and Low, and of 'Taylor, who was named as trustee both in the 
marriage settlement and in the deed from Charlotte Scarbor- 
ough, furnishes convincing evidence of the light in which 
they viewed any obligation supposed to be adhering to this 
property, and forming a binding consideration, either legal or 
moral, for the deed now impugned ; that is, an obligation to 
bestow it in conformity with the stipulations of the marriage 
contract. But it may be naturally asked, if this supposed obli- 
gation was limited to Charlotte Scarborough. Did it not, if 
existing at all, extend equally to her father, and to the trustee 
in the settlement, and to others acquainted or connected with 
that contract? In a moral view, at least, no difference is per- 
ceived in the position of these parties, and it is not pretended 
that Charlotte Scarborough sustained any legal obligation to 
convey away this property. Yet it is seen by the record, that 
William Scarborough, to serve his convenience or his interest, 
had no difficulty in subsequently encumbering it both to Low 
and to Taylor, the trustee in the marriage settlement, or in sub- 
sequently selling it out and out to Isaac; and that this same 
trustee, Taylor, manifested as little scruple for the sanctimony 
of his trust, in its application for his own benefit. And it 
seems to us to be a most pregnant state of facts connected with 
this deed, that, when it was to be executed, Taylor and Low, 
who had so dealt with this property as to be necessarily cogni- 
zant of the falsehood of the recitals it contained, were carried 
to the house of Scarborough to become, the first the trustee, 
the second a witness to this instrument. The other witness to 
this deed, John Guilmartin, seems to have been taken under the 
stress of necessity, from the refusal of James Taylor to attest 
the deed, and the manner in which the transaction impressed 
itself npon Guilmartin is evinced in his deposition, in which he 
says that he inquired of Miss Scarborough whether this deed 
was her voluntary act, but was permitted to have no answer 
from her, and was silenced in his inquiries by the remark from 
Low, that the witness had been sent for to attest the deed, and 
for no other purpose. This witness further swears, that the 
deed was not read to nor by the grantor in his presence. He 
states, moreover, this uncalled for remark on the part of the 
father (although witness was not permitted to obtain informa- 
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tion from the child), —that he, Scarborough, had sent for the 
witness to attest ‘‘a deed from Miss Scarborough to her moth- 
er, which as a dutiful child she had made.”’ Again, when this 
deed from Charlotte Scarborough was to be proved, the only 
Witness to its execution called on was Andrew Low ; he who 
knew that its recitals were inconsistent with truth, he who 
deemed all inquiry about the willingness of the grantor to make 
it to be impertinent. John Guilmartin was passed by ; he might 
have revealed, if called, circumstances coeval with the transac- 
tion, which would be calculated to remove or to weaken the 
influence of seeming acquiescence, or of the lapse of time; 
circumstances which time alone, in the absence of direct im- 
peaching testimony, would be competent entirely to cover up. 
The testimony adduced in support of the deed from the com- 
plainant falls far short of the object for which it was intended ; 
much of that evidence, too, seems to have been given under in- 
fluences necessarily detracting from the weight which it other- 
wise might have had. It wholly fails to countervail the evi- 
dence arising from the statements of witnesses on the other 
side ; from the relative positions of the parties ; and, more than 
all, from the intrinsic nature and force of the documents relied 
on both by plaintiff and defendants in the court below. From 
acareful analysis of the facts and circumstances of this case, 
we think the conclusion cannot be resisted, that the deed from 
Charlotte Scarborough to William Taylor, of the 22d of Janu- 
ary, 1822, was not a fair and voluntary transaction ; but was 
drawn from her by means and under influences which rendered 
that conveyance void. We are, therefore, of the opinion, that 
the real property conveyed by that deed should be reconveyed 
to the said Charlotte, now Charlotte Taylor; and that the sev- 
eral articles of personal property bequeathed to her by her uncle, 
Robert Isaac, so far as the same are now in existence, and in 
the possession or under the control of Mrs. Julia Scarborough, 
or of any other person acting under her authority, or claiming 
from her and not for valuable consideration without notice, or 
claiming under like circumstances from any person by virtue 
of the provisions of the deed of trust above mentioned, should 
be delivered up to the complainant as her own property ; but it 
is the opinion of this court, that rents and profits for the use 
and occupation of the real estate above mentioned, or compen- 
sation for the use and enjoyment of the personal property be- 
queathed to the complainant, should not be allowed her under 
all the circumstances attending this case ; they are accordingly 
hereby denied her. It is therefore, upon consideration, ad- 
judged, ordered, and decreed, that the decree of the Circuit Court 
18* 
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for the Sixth Circuit and District of Georgia, pronounced in this 
cause at the April term of that court in the year 1846, be, and 
the same -is hereby, reversed ; and this cause is remanded to 
that court, with directions to decree therein in conformity with 
the opinion herein above expressed. 


Mr. Justice WAYNE remarked, that the decree given in this 
case was that which he wished to be given in the court below. 
But the judges of the Circuit Court not being of the same 
opinion, the bill of complaint was dismissed, that there might 
be an early appeal to the Supreme Court. He concurs altogeth- 
er in the reasoning and conclusions which have just been an- 
nounced by the court. 


Mr. Justice NELSON and Mr. Justice WOODBURY dis- 
sented. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Georgia, and was argued by counsel. On considera- 
tion whereof, it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said Circuit Court in this 
cause be, and the same is hereby, reversed, with costs, and that 
this cause be, and the same is hereby, remanded to the said 
Circuit Court, with directions to decree therein in conformity 
to the opinion of this court. 





JoHnN Maxweti, ADMINISTRATOR DE BONIS NON OF RosertT Max- 
WELL, DECEASED, APPELLANT, v. JosepH S. KeENNeEpy, Jesse 
Carter, Mary L. Carter, nis Wire, Daniexn E. Hatt anp 
-DevruineE Hatt, nis Wire, anD Martua KeEnnepy. 


A lapse of forty-six years is a bar to relief in equity, although the creditor, during all 
that time, supposed the debtor to be insolvent and not worth pursuing, where it 
appears that for a considerable portion of that time he was in a condition to pay, 
and the creditor might, by reasonable diligence, have discovered it, and recovered 
the money by a suit at law. 

Where, upon the case stated in the bill, the complainant is not entitled to relief by 
reason of lapse of time and laches on his part, the defendant may demur. 


Tis was an appeal from the Circuit Court of the United 
States for the Southern District of Alabama. 
The bill was filed in the court below by Maxwell, the appel- 
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lant, against the above-named defendants, as the heirs of Wil- 
liam E. Kennedy. Joseph and Martha Kennedy were his chil- 
dren, and Jesse Carter and Daniel E. Hall had married his 
daughters. 

As the sole question which came up to this court was the 
correctness of a judgment of the Circuit Court in sustaining a 
demurrer to the bill, it is only necessary to state the substance 
of it. 

The bill averred, that on the 10th of November, 1797, Rob- 
ert Maxwell, the intestate of the complainant, recovered a judg- 
ment in South Carolina, against William E. Kennedy, the an- 
cestor of the present defendants. The judgment was for £1,000 
sterling, and costs, £114 9s. 2d., no part of which was ever 
paid. 

That immediately after the rendition of the judgment, in or- 
der to avoid the service of a capias ad satisfaciendum which 
had been issued, and also to avoid being apprehended for the 
murder of the said Maxwell, for which he had been indicted, 
Kennedy fled from South Carolina. 'T'wo or three years after- 
wards he was apprehended in Georgia, brought back to South 
Carolina, tried and acquitted. At this time he was stated in 
the bill to have been insolvent. Immediately afterwards, he 
returned to Georgia, where he remained for four or five years, 
still insolvent, so that no effort could have been successfully 
made to collect the above-mentioned judgment. 

That after the expiration of that time Kennedy left Georgia, 
without its being known to any one in that part of South Car- 
olina where he had gone, until about three years before his 
death, when, some time in the year 1822, it was ascertained 
that he was living in Mobile. That he was then residing with 
his brother, one Joshua Kennedy, and apparently dependent 
upon him for support. That when Kennedy went to Mobile, 
it was in a foreign country, and little or no intercourse existed 
between it and South Carolina; nor was there for a long time 
after it had been ceded to the United States. That while Flor- 
ida was yet a Spanish province, viz. in the year 1806, the said 
Kennedy acquired an imperfect title to a considerable estate 
in land, of which, however, the complainant was entirely igno- 
rant. That on the 13th of December, 1824, he conveyed this 
estate to his brother, Joshua Kennedy, for the consideration of 
$ 10,000, which, the bill averred, had never been paid. 

That it was not until after the date of this deed, that the 
complainant discovered that William E. Kennedy was living, 
and he was then wholly without property. 

That in the year 1805, he had married a female subject of 
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the crown of Spain, who owned considerable real and personal 
estate ; all of which was settled upon her previously to the mar- 
riage. 

That on the 9th of April, 1825, William E. Kennedy died. 
Joshua Kennedy administered upon the estate, and returned an 
inventory to the Orphans’ Court, amounting in value to $ 267. 
Up to the time of Joshua’s death, which took place in 1839, he 
constantly represented his brother William to have died insol- 
vent, and these representations prevented the complainant from 
attempting to enforce the long-standing judgment. 

That on or about the 22d of April, 1839, the heirs of the 
said William E. Kennedy, viz. the defendants in the present 
suit, filed a bill in the Court of Chancery of the First Chancery 
Division and Southern District of the State of Alabama, against 
the heirs and executors of Joshua Kennedy, and obtained a de- 
cree against them, which, on an appeal to the Supreme Court 
of Alabama, was confirmed. ‘This decree adjudged that the 
deed of 13th December, 1824, was not made upon any consid- 
eration valuable in law, but for the purpose of securing an ad- 
equate provision for the children of the said William. It there- 
fore further adjudged, that the heirs of William were entitled 
to one half of the unsold lands, and one half of the proceeds of 
all which had been sold. 

The bill then proceeded to aver, that a compromise had been 
made by the heirs and representatives of these two brothers, a 
discovery of which was prayed; and that, when made known, 
the share of the lands so conveyed to the heirs of William E. 
Kennedy might be held bound to satisfy the judgment obtained 
by the intestate of the complainant. It concluded with a gen- 
eral prayer for other and further relief. 

One of the exhibits attached to the bill was a copy of the 
decree just mentioned, in the case of Joseph S. Kennedy and 
others, Heirs of William E. Kennedy, Complainants, v. The 
Executors and Heirs of Joshua Kennedy, which decree was 
passed on the 28th of November, 1840. 

To the bill filed by Maxwell in the Circuit Court of the 
United States against the heirs of William KE. Kennedy, the 
defendants demurred. 

In May, 1845, the cause came up for argument upon the de- 
murrer, when the Circuit Court sustained the demurrer and dis- 
missed the bill. 

From that decree the complainant appealed to this court. 


The case was argued by Mr. Dargan and Mr. Bibb, for the 
appellant, and by Mr. Sherman, for the appellees. 
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Mr. Dargan, for appellant. 

The only question that can be successfully raised to the bill 
is the statute of limitations. 

The idea of staleness is rebutted by the allegations of the 
bill. On this I will offer no remarks other than those con- 
tained in the bill itself. | 

If I can overcome the statute of limitations, the decree must 
be reversed. And I contend that the claim is not barred, be- 
cause it is not within the statute. It is not every action of 
debt that is barred by our statute. But, on examination, it will 
be found that actions of debt, founded on lease under seal, bill 
single, and penal bill for the payment of money only, awards 
under seal shall be barred, if not sued within sixteen years. 
See Clay’s Digest, p. 327, § 81. And in section 82, page 327, 
it is enacted, that scire facias in debt on a judgment rendered in 
the State of Alabama shall be barred after twenty years. In 
neither of these sections, nor in any part of the act, is a bar 
created to an action of debt founded on a judgment rendered in 
a sister State, or a foreign country. 

I think the rule of construing statutes of limitations is well 
settled, and is this, —that all actions of debt founded on the 
grounds, or cause of action, named in the statute, are barred. 
But that a statute that bars an action of debt on a foreign judg- 
ment only would not bar an action of debt on a domestic judg- 
ment; and vice versa. 'To this distinction, Pease v. Howard, 
14 Johns. 479, is a strong case. The court here say, — “It is 
not every action of debt that is barred by the statute ; but those 
actions of debt alone, founded on the grounds named in the 
statute.” Hence, if a statute should bar an action of debt 
founded on a bond, this statute would be no bar to an action 
on a judgment; or if the statute created a bar to an action of 
debt founded on a judgment, this act would not bar debt on a 
bond or lease; nor will an action of debt founded on a statute 
be barred by a statute barring debt on a lease, &c. 2 Har. & 
McHen. 154; 1 Mason, 289. 

In 2 Saunders’s Reports, p. 64, we find this case : — Debt on 
award ; plea, statute of limitations; and demurrer to the plea. 
The court held, that debt on award was named in the statute, 
and therefore not barred. Soin 2 Mod. Rep. 212, we find: — 
Debt on a sheriff’s return of fiert facias. The court say,— 
“This is an action of debt founded on the breach of a legal 
duty as an officer of the court, and not on a contract. The 
statute, therefore, that bars debt on a contract, does not em- 
brace or bar this action, founded on breach of a legal duty.” 

This distinction is supported by so many adjudged cases, 
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and seems to be so well founded on reason, — that is, that a 
bar created by statute to debt on one cause of action, named 
in the statute, does not bar debt on another or different cause 
of action, not named in the statute, —that I submit it with 
some confidence it will be sustained by the court. 

Now courts adopt, but do not create, statutes of limitations. 
If a demand is not barred at law by statute, it cannot be barred 
in equity. If, then, there is no statutory bar, is there any other 
bar to a recovery? Staleness of demand, when the demand 
is clear and definite, and it has not been asserted because of 
acts of defendant, (in running off, covering his property, and 
superinducing the belief of insolvency,) I do not think will be 
sustained by this court. What circumstance is there alleged 
in the bill that will take away the right of recovery, in the 
absence of any bar by statute? It was on this ground that 
the decree proceeded. 


Mr. Charles E’. Sherman, for defendants. 

This case presents, in a striking point of view, the wisdom 
of the rule of chancery as to the effect of lapse of time in bar- 
ring demands. Half a century has passed away since the 
judgment sought to be now recovered was rendered. The 
parties are long since dead, as well as those who administered 
their estates. The complainant and defendants in the present 
suit were not born till long after the remote times spoken of 
in the bill, and can know nothing of what was then done. 
An entire generation has gone, and with it the evidences of its 
transactions. In such cases, courts of chancery refuse to inter- 
fere. The bill, indeed, admits this, but relies on certain cir- 
cumstances stated in it, to avoid the conclusions arising from 
lapse of time, and to excuse the delay and neglect which have 
occurred. But from the allegations and admissions appearing 
on the face of the bill itself, and in the exhibits, they will not 
avail the complainant. The bill admits the fact that Dr. Ken- 
nedy’s place of residence in Georgia was known; that he was 
brought back to South Carolina to be tried, no doubt at the 
instance of the family of Maxwell, and that he was there with 
an execution against him for this debt in the hands of the 
sheriff of the district where he was tried and acquitted. He 
was thus completely within the power of complainant’s pre- 
decessor for the enforcement of the execution. 

It was two or three years before he was brought back from 
Georgia, and when he returned there, he remained for four or 
five years more. Here are seven or eight years, during all 
which time his residence was known, and also during which 
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he was subject to an action of debt on the judgment in the 
courts of Georgia, which it was the duty of complainant’s pre- 
decessor to have brought, if he wished to keep the debt alive. 
The poverty of a debtor presents no legal excuse for the fail- 
ure of a creditor to take the means necessary for the preserva- 
tion of his rights. 

There is no distinct or specific allegation as to the time 
when Dr. Kennedy left Georgia, and none that any pains what- 
ever were taken to discover or ascertain his residence. How- 
ever, it is admitted that he was discovered to be living in 
Mobile in 1822; and that he had no property or means is con- 
tradicted by the complainant himself, for he admits that he had, 
as early as 1805, married a Spanish lady, the owner of con- 
siderable real and personal estate, which, however, he had set- 
tled upon her before marriage ; and that he, Kennedy himself, 
had “acquired an imperfect title to a considerable amount of 
real estate.” And by turning to one of the exhibits annexed 
to and made a part of the bill, it will be found that, on the 
6th of May, 1814, he had acquired, along with his brother, 
a certain Spanish grant made to one McVoy, and in his own 
name two other Spanish grants, made to one Price and one 
Baudain. By the chancellor’s decree in the suit by his heirs 
against the heirs of his brother Joshua, among the exhibits, the 
same thing is established. 'The decree also declares, that he 
had the reputation of being a physician of some eminence ; 
that he was fond of ease, careless of wealth, and generous; 
and that, after the death of his wife, he went to live with his 
brother, depending upon him for every thing, although he had 
means enough of his own. Having discovered his residence, 
it would have been but reasonable diligence to have taken the 
means to ascertain his ability to pay, and to have enforced the 
judgment against him. 

How long Dr. Kennedy lived under the dominion of Spain 
will best be shown by a reference to the historical facts con- 
nected with that part of the country where he lived. From 
the treaty for the cession of Louisiana, the United States 
claimed the Perdido as the eastern boundary of that cession. 
In 1810, Mr. Madison, by his proclamation, declared it a part 
of the United States. And by an act of Congress of 14th 
May, 1812, all that portion of country lying east of Pearl River, 
west of the Perdido, and south of the thirty-first degree of lati- 
tude, was annexed to the Territory of Mississippi, embracing 
the city of Mobile. And on the 12th of February, 1813, Con- 
gress passed an act authorizing the President to take possession 
of the same. In the same year, the Spanish officers finally 
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retired. At this date, therefore, Dr. Kennedy ceased to be 
under the dominion of Spain, and became subject to the laws 
of the Territory of Mississippi, and liable to be sued in her 
courts. In 1817 the Territory of Alabama was created, and 
in 1819 it was admitted as a State into the Union. As to the 
deed made by Dr. Kennedy to his brother Joshua, in 1824, 
the exhibits show the object for which it was made. There 
is no charge of fraud against Dr. Kennedy in the bill, for acting 
as he did. The decree of the chancellor shows the reasons 
and motives in which the deed originated; and that it was 
secret is contradicted by the same decree, which says, that, 
“ very soon after the deed was executed, Joshua Kennedy de- 
clared to many of those very friends whom he had consulted 
before, and to others at various times, that he had succeeded in 
his purpose ; that the Doctor had made over his property to 
him, and that now his, the Doctor’s, children would have 
plenty ; that they would soon be rich.” The decree also 
shows, that, in the spring of 1829, Joshua caused an advertise- 
ment to be inserted in a public newspaper in Mobile, offering 
for sale and lease, some of the lands, in which, speaking of the 
land to be leased, he states, — “ At the expiration of which pe- 
riod, the property shall revert to the legal heirs and representa- 
tives of William E. Kennedy deceased, and to the undersigned 
in equal proportions.” 

One portion of the lands conveyed by that deed —the 
McVoy claim — was, as appears by the deed itself, acquired by 
Dr. Kennedy in 1814, when, beyond all question, the country 
was part of the United States, and when there could have been 
no impediment to the acquisition of the property by Joshua 
in his own name. But what is still more remarkable, the con- 
veyance was made to the two brothers jointly. As to the other 
claim, the chancellor says: — ‘‘ Whether Joshua Kennedy orig- 
inally had any interest on the Price claim or not, does not seem 
to be clear from the evidence; but about the year 1818 or 
1819 there seems to nave been a deed of partition, which is 
now lost, by which an equal interest on that claim was recog- 
nized between the brothers.” 

The bill is full of contradictions. In one place it admits 
that Dr. Kennedy’s residence in Mobile was discovered in 1822, 
whilst it says in another that it was not until after the deed 
of 1824. It says in one place that Joshua, who became the ad- 
ministrator of his brother, never settled the estate, and in con- 
sequence the personal assets remained in his hands at the time 
of his death; whilst in another, exactly the contrary is stated. 

It will be observed there is no allegation in the bill, that 
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either the complainant or his predecessor ever presented this 
claim to Joshua as administrator, or took any measures to en- 
force payment out of the personal estate, which, by the laws 
of Alabama, required to be exhausted before resort can be had 
to the realty. And there is no charge of fraud whatever, either 
against Dr. Kennedy or his heirs, but that its whole scope and 
tendency is to offer excuses for the delay and neglect of the 
complainant and his predecessor. No exemplification of the 
judgment was produced. 

The defendants have demurred to the bill, and under the 
state of facts apparent on its face and in the exhibits, it is con- 
tended that the claim is barred by lapse of time. In South 
Carolina, the payment of a judgment is presumed after the 
lapse of twenty years. This is the common law presumption, 
and is the rule in most of the States of the confederacy. In 
the State of Alabama, the statute of limitations bars domestic 
judgments in twenty years. Nothing is said as to judgments 
of sister States. It cannot be pretended they should be placed 
on a better footing than domestic. ‘The bill admits a knowl- 
edge of the residence of Dr. Kennedy for a period of seven or 
eight years in Georgia, immediately after the judgment was 
obtained ; and also a knowledge of his residence, and that of 
his administrator and heirs, in Alabama, from 1822; so that the 
complainant has slept upon his rights for a period of more than 
thirty years, even if the time during which it is alleged the 
residence of Dr. Kennedy was unknown is deducted. The 
fact, that a creditor is ignorant of the domicile of his debtor, is 
not regarded in the courts of the country where the debtor re- 
sides; they make no presumptions in favor of strangers. The 
highest effort of legal comity is to place the stranger in the 
same situation as the citizen. Statutes of limitation and pre- 
sumptions arising from lapse of time belong to the lex fori. 
The citizen of another State is not to be placed on a better 
footing than citizens of the State where suit is brought. 
McElmoyle v. Cohen, 13 Pet. 327. 

The well-recognized doctrine of courts of equity, as to the 
effect of lapse of time in barring judgments and other claims, 
as well in analogy to statutes of limitation as where no such 
statutes exist, will be found laid down in 2 Story’s Equity, 
§ 1520; and by this court in McKnight v. Taylor, 1 How- 
ard, 167; and in Bowman v. Wathen, Ibid. 189. See, also, 
Cholmondeley v. Clinton, 2 Jac. & Walk. 141, 151; Foster 
v. Hodgson, 19 Ves. 184, 186; Smith v. Clay, Amb. 645; 
Carr v. Chapman, 5 Leigh, 164; Hayes v. Goode, 7 Leigh, 452. 

The objection of lapse of time, apparent on the face of the 
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bill, may be taken on demurrer. Story’s Eq. Pl., $$ 484, 503, 
751, and cases there cited. Where there is no relief, there is 
no discovery. McClanahan v. Davis, decided at the present 
term. 


Mr. Bibb, for the appellant, in reply, laid down the follow- 
ing propositions : — 

I. The frame of the bill, and the equity thereof, apart from 
the length of time or the statute of limitations. 

II. That the statute of limitations of Alabama does not ap- 
ply to the case. 

III. That the length of time, when no statute of limitations 
can be applied as a positive bar, and when compared with the 
facts stated in the bill and confessed by the demurrer,’ is no bar 
to the discovery and relief prayed. 

Upon the first head, Mr. Bibb proceeded to show that, upon 
the averments of the bill, confessed by the demurrer, the appel- 
lant was without remedy at common law; but although the 
remedy was gone, the right remained. 

Upon the second point, he relied upon the argument of 
Mr. Dargan. 

Upon the third point, he contended that length of time, 
without any statute of limitation, was no reason for a demur- 
rer. In this case it admitted all the causes stated in the bill, 
why the judgment was still unsatisfied. 3 Bro. Ch. Rep. 
646; 3 Atkyns, 225; 2 Ves. sen. 109. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The.facts stated in the bill are admitted by the demurrer, 
and the only question is whether the complainant is entitled 
to relief in a court of equity, when so many years have 
elapsed, since the judgment was obtained against the father 
of the defendants. 

The judgment was rendered in South Carolina on the 10th 
of November, 1797, and this bill was filed against the appel- 
lees in Alabama on the 22d of February, 1844. A period of 
more than forty-six years had therefore elapsed, during which 
neither the plaintiff who obtained the judgment, nor his ad- 
ministrator, nor the present complainant, who is administrator 
de bonis non, made a demand of the debt, or took any step to 
procure its payment. 

It is not alleged in excuse for this delay, that his residence 
was, during all the time, unknown. On the contrary, it is ad- 
mitted that it was known for some six or eight years after the 
judgment was obtained; and although he was afterwards lost 
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sight of for a long time, and supposed to have gone beyond 
sea and died in parts unknown, yet he was again discovered 
in 1822 residing in the State of Alabama, where for three years 
afterwards he was accessible to the creditor, and amenable to 
judicial process. 

Neither is it alleged that he designedly and fraudulently con- 
cealed his place of residence from the creditor; nor that the 
conveyance of his property was made for the purpose of hinder- 
ing or preventing the recovery of this debt. The delay is ac- 
counted for and sought to be excused altogether upon the 
ground, that, when his place of residence was known, he was 
always in a state of poverty and insolvency, which made it 
useless to proceed against him. 

It is, however, not necessary, in deciding the case, to inquire 
whether even this state of poverty would justify the delay of 
so many years without some demand upon the party, or some 
proceeding on the judgment, to show that it was still regarded 
as a subsisting debt, and intended to be enforced whenever the 
debtor was able to pay. The facts stated in the bill, and those 
which appear in the exhibits filed with it by the complainant, 
do not show this continued condition of utter destitution and 
want which the complainant relies upon. For when he was 
discovered in 1822, in Alabama, his situation as to property 
was such as to make it highly probable that the debt might 
then have been recovered by an action at law, —if it was not 
already barred by the act of limitations of that State. 

This appears from the decree of the Chancery Court of the 
State, in a controversy between the heirs of William E. Ken- 
nedy, the debtor, and the heirs of his brother Joshua, which de- 
cree is one of the complainant’s exhibits. It shows that in 1818 
or 1819 the debtor held in his own right an undivided moiety 
of the real estate, which he conveyed to his brother, Joshua Ken- 
nedy, in 1824, as mentioned in the bill. And this conveyance 
upon the face of it purported to be in consideration of the sum 
of ten thousand dollars ; a sum sufficient to pay the principal of 
the judgment, and a large portion of the interest. It is true 
that the complainant, in that part of the bill in which he speaks 
of this conveyance, states that he did not discover that the 
debtor was living and residing at Mobile until after the convey- 
ance was made. If this allegation was consistent with the oth- 
er statements in the bill, and could be regarded as a fact in the 
case, admitted by the demurrer, still, as he died in 1825, reason- 
able diligence required that the creditor should have taken some 
measures to ascertain whether the ten thousand dollars had been 
paid ; and to compel his administrator, who was also the grantee 
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in the deed, to account for it. The creditor had no right to 
presume, without inquiry, that his debtor, who had sold property 
for so large a sum of money, had within a year afterwards died 
utterly insolvent and almost penniless, so as to make it useless 
to investigate the state of his affairs, or to take any step towards 
the recovery of his debt. There is reason for believing, from 
the facts stated in the decree above mentioned, that, with proper 
efforts, he would at that time have learned the trust upon which 
the conveyance was made, and discovered that the debtor had 
left property of sufficient value to be at all events worth pursu- 
ing. 

But the complainant cannot put his claim upon the ground 
that the residence of the debtor was not known until after he 
had made the conveyance and parted from this property. For 
in a previous part of his bill he admits that this information was 
obtained in 1822, which was two years before the deed was ex- 
ecuted. And whatever might have been the wasteful and dis- 
solute habits of the debtor, he yet at that time owned the land 
which at this late period the complainant is seeking to charge 
with this debt; and continued to hold it until the conveyance 
to his brother in 1824. And if the creditor chose to rest satis- 
fied with information as to his habits and manner of living, in- 
stead of using proper exertions to find out his situation as to 
property, his want of knowledge in this respect was the fruit 
of his own laches. The fact that he held the title to these 
lands could undoubtedly have been ascertained with ordinary 
exertions on his part. And he moreover might have learned, 
according to the statement in his exhibit before referred to, that 
after the death of Wm. E. Kennedy, his brother, the grantee in 
the deed frequently spoke of this conveyance as intended mere- 
ly to prevent the property from being wasted by the careless 
habits of his brother, and to preserve it for his family. And as 
late as 1829, in an advertisement in a newspaper of the place, 
offering some of this land for sale or lease, he described it as 
property of which the children of Wm. E. Kennedy were enti- 
tled to one half. With all these means of information open to 
him from 1822 to 1829, the creditor cannot be permitted to ex- 
cuse his delay in instituting proceedings upon the ground that 
he supposed the debtor to have lived and died hopelessly insol- 
vent, until he obtained information to the contrary about the 
time this bill was filed. If he remained ignorant, it was be- 
cause he neglected to inquire. If he has lost his remedy at 
law by lapse of time, or the death of the debtor, it has been 
lost by his own laches, or that of the administrator who pre- 
ceded him. 
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It is the established rule in a court of equity, that the cred- 
itor who claims its aid must show that he has used reasonable 
diligence to recover his debt, and that the difficulties in his 
way at law have not been occasioned by his own neglect. A 
delay of twenty years is considered an absolute bar in a court 
of equity, unless it is satisfactorily accounted for. But here 
there has been a delay of more than forty-six years; and under 
circumstances, for a part of that time, which evidently show a 
want of diligence. 

Indeed, if the court granted the relief asked for, the com- 
plainant would not only be protected from the consequences of 
his own neglect, but would derive a positive advantage from it. 
For if, when the debtor was discovered in Alabama in 1822, 
the complainant had then brought an action at law against him 
and recovered judgment, and then suffered that judgment to 
sleep until the time when this bill was filed, his claim would 
have been barred by the statute of limitations of that State. 
And if he could now avoid that bar, upon the ground that the 
act of limitations of Alabama applies only to domestic judg- 
ments, and could obtain the aid of a court of equity to enforce 
the judgment rendered in South Carolina, upon the ground that 
it is not within that act, he would derive an advantage from 
his omission to proceed against the debtor when he discovered, 
in 1822, the place of his residence. He would obtain relief, 
because he neglected to sue at law when the debtor appears to 
have been in a condition to pay the debt; and when that fact 
could have been ascertained by reasonable exertions on his part. 
In the eye of a court of equity, laches upon a judgment of South 
Carolina cannot be entitled to more favor than laches upon a 
judgment in Alabama, and both must be visited with the same 
consequences. Relief in a court of equity, under the circum- 
stances stated in the bill and exhibits, would be an encourage- 
ment to revive stale demands, which had been abandoned for 
years. The property now sought to be charged might not, in 
the lifetime of the original parties, have been thought worth 
pursuing ; and in the changes in value continually occurring in 
this country, it may, after the lapse of so many years, have be- 
come of great value in the hands of the heirs 6f the debtor. 
And if under such circumstances it could be made liable, an 
old and abandoned claim, with the accumulated interest of near 
half a century, might become a tempting speculation. Sound 
policy, as well as the principles of justice, requires that such 
claims should not be encouraged in a court of equity. 

It is unnecessary, in this view of the case, to determine 
whether the statute of limitations of Alabama does or does not 
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apply to this judgment. For the reasons above stated, we think 
the lapse of time, upon the facts stated in the bill and exhibits, 
is, upon principles of equity, a bar to the relief prayed, without 
reference to the direct bar of a statute of limitations. 

Another question has been made in this case; and that is, 
whether the objection arising from lapse of time, apparent on 
the bill and exhibits, can be taken advantage of on demurrer. 
Undoubtedly the rule formerly was that it could not; and that 
doctrine was distinctly laid down by Lord Thurlow, in the case 
of Deloraine v. Browne, 3 Bro. Ch. R. 646. The rule was per- 
haps followed for some time afterwards. It was placed upon 
the ground, that this defence was founded upon the presump- 
tion that the debt must have been paid, and as a demurrer ad- 
mits the fact stated in the bill, it admits that the debt is still 
due ; and if admitted to be due, the debtor in equity and good 
conscience is bound to pay it. 

But the presumption of payment is not the only ground upon 
which a court of chancery refuses its aid to a stale demand. 
For there must appear to have been reasonable diligence, as well 
as good faith, to call its powers into action; and if either is 
wanting, it will remain passive and refuse its aid. This is the 
principle recognized by this court in Piatt v. Vattier, 9 Pet. 
416; McKnight v. Taylor, 1 How. 168; and in Bowman et al. 
v. Wathen et al., 1 How. 189. If, therefore, the complainant by 
his own showing has been guilty of laches, he is not entitled to 
the aid of the court, although the debt may be still unpaid. 

Upon this principle, the proper rule of pleading would seem 
to be, that, when the case stated by the bill appears to be one 
in which a court of equity will refuse its aid, the defendant 
should be permitted to resist it by demurrer. And as the laches 
of the complainant in the Assertion of his claim is a bar in equi- 
ty, if that objection is apparent on the bill itself, there can be 
no good reason for requiring a plea or answer to bring it to the 
notice of the court. Accordingly, the rule stated by Lord Thur- 
low has not been always followed in latercases. In Hovenden 
v. Annesley, 2 Sch. & Lefr. 638, Lord Redesdale says, — ‘‘ If the 
case of the plaintiff as stated in the bill will not entitle him to 
a decree, the judgment of the court may be required on demur- 
rer whether the defendant ought to be compelled to answer the 
bill.” And in Story’s Eq. Pl., $ 503, and the note to it, he 
states the rule as laid down by Lord Redesdale to be now the 
established one. In the opinion of the court, it is the true rule. 
It is evidently founded upon sounder principles of reason than 
the one maintained by Lord Thurlow, and is better calculated 
to disembarrass a suit from unnecessary forms and technicali- 
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ties, and to save the parties from useless expense and trouble 
in bringing it to issue, and applies with equal force to a case 
barred by the lapse of time, and the negligence of the com- 
plainant, as to one barred by a positive act of limitations. In 
the case before us, therefore, the demurrer was proper, and must 
be sustained, and the decree of the court below affirmed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the South- 
ern District of Alabama, and was argued by counsel. On con- 
sideration whereof, it is now here ordered and decreed by this 
court, that the decree of the said Circuit Court in this cause be, 
and the same is hereby, affirmed, with costs. 





SamvueL Marsn, Wituiam E. Lee, anp Epwarp C. Detavan, 
PLAINTIFFS IN ERROR, v. Epwarp Brooks anp Vircinia C., HIS 
Wire, FORMERLY Vircinia C. Reppicx, Cuartes P. Bittov anp 
Frances E., nis WIFE, FORMERLY Frances E. Reppicx, WAt- 
TER J. Reppick anD Dasney C. Reppicx spy Exiza M. Reppicx, 
THEIR GuarpIAN, Heirs at Law or Tuomas F. Reppick, DE- 
CEASED, DEFENDANTS IN ERROR. 


The plaintiff in a writ of right produced a patent from the United States, dated in 
1839, which contained sundry recitals, referring to titles of anterior date derived 
from acts of Congress for the adjustment of claims to lands. But the patent it- 
self was issued under an act of Congress in 1836. 

The defendant, in order to show an outstanding title, gave in evidence a treaty be- 
tween the United States and the Sac and Fox Indians, in which this, with other 
lands, was reserved for the half-breeds, and an act of Congress passed in 1834 re- 
linquishing the reversionary interest of the United States to these half-breeds. 

This was sufficient to show an outstanding title. 

The recitals in a patent are not enough to show that the title is of an earlier date 
than the patent itself, although they are evidence for some purposes. Nor was it 
necessary for the defendant to show that any of the half-breeds were in existence 
at the time of the trial. 


Tus case was brought up, by writ of error, from the Supreme 
Court of Iowa. It was a proceeding in the natnre of an eject- 
ment, to recover 640 acres on the right bank of the Mississippi 
River. The suit was brought by the heirs of Reddick against 
one Ki Journ, who was the tenant in possession. By agree- 
ment of counsel filed after the suit was brought, it was admitted 
that the defendants in error were the heirs of Thomas F.. Red- 


dick, and the plaintiffs in error were substituted in the place of 
Kilbourn. 
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The facts were these. 

On the 4th of August, 1824, a treaty was made between the 
United States and the Sac and Fox Indians, by the first article 
of which the Indians ceded to the United States the lands de- 
scribed as follows, viz.: —‘‘ Within the limits of the State of 
Missouri, which are situated, lying, and being between the Mis- 
sissippi and Missouri Rivers, and a line running from the Mis- 
souri at the entrance of Kansas River north one hundred miles 
to the northwest corner of the State of Missouri, and from 
thence east to the Mississippi. It being understood, that the 
small tract of land lying between the Rivers Des Moines and the 
Mississippi, and the section of the above line between the Mis- 
sissippi and Des Moines, is intended for the use of the half-breeds 
belonging to the Sac and Fox nations, they holding it, how- 
ever, by the same title and in the same manner that other Indian 
titles are held.” 

On the 30th June, 1834, Congress passed an act (4 Stat. 
at Large, 740,) entitled, “ An act relinquishing the half-breed 
lands.” It relinquished all the right, title, and interest which 
might accrue to the United States in the above reservation, and 
vested the land between the rivers Des Moines and Mississippi, 
above mentioned, in the half-breeds of the Sac and Fox tribes 
of Indians, who were, at the passage of the act, entitled by the 
Indian title to the same, with full power and authority to trans- 
fer their portions thereof, by sale, devise, or descent, according 
to the laws of the State of Missouri. 

Both of these documents covered the land in dispute. 

On the Ist of July, 1836, Congress passed an act, (6 Stat. at 
Large, 661,) relinquishing to the heirs of Thomas F. Reddick 
all the right, title, claim, and interest which the United States 
had to a certain tract of land (understood to be the land in dis- 
pute), with the following proviso : — 

“ Provided, nevertheless, if said lands shall be taken by any 
older or better claim not emanating from the United States, the 
government will not be in any wise responsible for any remu- 
neration to said heirs ; and provided, also, that, should said tract 
of land be included in any reservation heretofore made, under 
treaty with any Indian tribe, that the said heirs be, and they 
hereby are, authorized to locate the same quantity in legal sub- 
divisions on any unappropriated land of the United States in 
said territory, subject to entry at private sale.” 

On the 7th of February, 1839, a patent was issued by the 
United States to Thomas F. Reddick, for the land in contro- 
versy, which contained the following recital, viz. : — 
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“The United States of America, to all to whom these presents 
shall come, greeting: 


“ Know ye, that Thomas F. Reddick, assignee of the estate 
of Joseph Robidoux, assignee of Louis Honore Tesson, has 
deposited in the General Land Office, a certificate numbered 
one thousand one hundred and fifty-seven, of the recorder of 
land titles at St. Louis, Missouri, whereby it appears that, in 
pursuance of the several acts of Congress for the adjustment of 
titles and claims to lands, the said Thomas F. Reddick, assignee 
of the estate of Joseph Robidoux, assignee of Louis Honore 
Tesson, has been confirmed in his claim to a tract of land con- 
taining six hundred and forty acres, bounded and described as 
follows, to wit,” &c., &c. 


On the 10th of July, 1839, the defendants in error brought 
a writ of right (a proceeding recognized by the statutes of 
Iowa, in the nature of an ejectment) against the tenant in pos- 
session under Marsh, Lee, and Delavan. After sundry proceed- 
ings, which it is not necessary to state, the cause came on for 
trial at September term, 1843, of the District Court, when the 
jury, under the instructions of the court, found a verdict for 
the plaintiffs. 

A bill of exceptions was taken, which set out the evidence 
offered by the parties respectively, as follows, viz.: — 

The plaintiffs offered in evidence the above patent; proved 
that the land claimed was included within it; the heirship of 
the plaintiffs ; and that the defendant was in possession when 
the suit was brought, and then vested. 

The defendants, in order to prove an outstanding title, offered 
in evidence, — 

1. The treaty of 1824. ° 

2. The Act of Congress of June 30, 1834. 

3. The Act of Congress of July 1, 1836. 

And also offered parol testimony to prove that the northern 
line of said half-breed reservation was an actually marked line, 
in accordance with said plat, and called by the neighbourhood, 
along and on each side of said line, the half-breed line; and 
thereupon prayed the court to instruct the jury as follows, to 
wit :— 

Refused. 

Ist. That if the jury believe, from the evidence, that the land 
described in the patent lies within the reservation for the Sac 
and Fox half-breeds, then the plaintiffs are not entitled to re- 
cover under said patent, as authorized by the said act of Ist 
of July, 1836. 














SUPREME COURT. 





Marsh et al. v. Brooks et al. 





Given. 
2d. That under the report of the recorder of land titles, dated 
February 2d, 1816, offered by plaintiffs in evidence, plaintiffs 
are not entitled to recover, unless the same has been confirmed 
by an act of Congress. 
Given. 
3d. That the true construction of the act of 29th of April, 
1816, does not confirm the plaintiffs’ title to the land sued for 
in this action, if the Indian title was not then extinguished in 
said land. 
Given. 
Ath. That the treaty of 1824, with the Sac and Fox Indians, 
is a recognition by the United States of the Indian title to the 
land in controversy at the date of said treaty of 1824. 


Refused. 
5th. That if the jury believe, from the evidence, that the land 
described in the patent lies within the reservation for the Sac 
and Fox half-breeds, then the plaintiffs are not entitled to re- 
cover under said patent. 
Given. 
6th. That if the jury find for the plaintiffs, and that said 
plaintiffs are entitled to damages from defendants for withhold- 
ing or using or injuring their property, the jury shall then set 
off the value of any permanent improvements defendants may 
have made on said land, at their fair value, against said damages. 


Refused. 
7th. That the plaintiffs cannot recover in this action, unless 
they show conclusively that the land in controversy is not with- 
in the Sac and Fox half-breed reservation. 


Given. 

” Sth. Instruct the jury, that, when it is proved that the land 
claimed by Reddick’s heirs was within the bounds of the map 
given in evidence in this case, as a survey of the half-breed 
tract, and that it has proved that such a line does exist, and is 
recognized by persons residing on each side of the line as the 
true north line of said tract, that no reputation or opinion of 
the citizens residing south of said line, or north of said line, 
that said line is incorrect, would be evidence to impeach the 
correctness of the line on the map, and proved to actually exist. 


Given. 
9th. That if the jury believe that Honore Tesson had no 
marked or known boundaries, which included the land in con- 
troversy, the jury must find for the defendant. 
The first, fifth, and seventh of which instructions the court 
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refused to give to the jury; to which refusal and opinion of 
the court the defendants, by their counsel, except, and pray 
that this their bill of exceptions may be signed, sealed, and 
made a part of the record. 

Cuarces Mason, Judge. [seau.] 


The defendants sued out a writ of error, and carried the case 
up to the Supreme Court of Iowa, which, on the 26th of Janu- 
ary, 1846, affirmed the judgment of the District Court. 

The defendants in the District Court, viz. Marsh, Lee, and 
Delavan, then brought the case, by writ of error, up to this 
court. 


It was argued by Mr. Wood, for the plaintiffs in error, and 
Mr. May and Mr Geyer, for the defendants. 


Mr. Wood made the following points : — 

I. The possession of the defendants in the original suit was 
sufficient to entitle them to averdict, unless the plaintiffs should 
show a title. 

II. An outstanding valid title, paramount to that of said 
plaintiffs, was sufficient to protect the possession of defendants 
below against the plaintiffs’ title. Schauber v. Jackson, 2 
Wend. 12. 

Ill. The title of the Indian half-breeds, under the act of 
1834 and the treaty of 1824, was valid and complete, and be- 
ing prior in time to the patent of the plaintiffs of 1839, which 
issued in virtue of the act of 1836, is paramount thereto, and 
ought to prevail against it. 1 Doug. (Mich.) R. 555; Hoofna- 
gle v. Anderson, 7 Wheat. 212 ; 2 Peters, 263 ; 9 Wheat. 673 ; 
9 Peters, 715, 716. 

IV. Even if the plaintiffs below had shown a defective title 
prior to the treaty of 1824, such defective title would not, as 
against the said title under the act of 1834, be made valid by 
the plaintiffs’ patent of 1839, because such patent passed only 
the title of the United States then existing; more especially, 
inasmuch as the act of 1836, under which it issued, reserved 
rights previously acquired under treaty with any Indian tribe. 
Lee v. Glover, 8 Cow. 189; Mitchel v. United States, 9 Peters, 
748 ; Johnson v. M’Intosh, 8 Wheat. 578. 


The counsel for the defendants in error contended, — 

I. The court did not err in refusing the said prayers, be- 
cause, — 

1. They are based on a part only of the evidence. Green- 
leaf’s Lessee v. Birth, 9 Peters, 292. 
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2. It appears on the plot, by the prayers of plaintiffs in er- 
ror, and on the face of the patent, that the land in dispute had 
been, by acts of Congress, confirmed to Reddick prior to the 
treaty of August, 1824. 

The patent being founded on a confirmation, the facts recited 
may be considered. United States v. Clarke, 8 Pet. 448. A 
public grant, if admitted in evidence, must be received by court 
and jury as evidence both of the facts it recites and declares 
leading to the foundation of the grant, and all other facts le- 
gally inferable by either from what is so apparent on its face. 
United States v. Arredondo, 6 Pet. 729. See Act of March 2d, 
1805, ch. 26 (2 Stat. at Large, 324); Act of April 21st, 1806, 
ch. 39 (2 Stat. at Large, 391); Act of February 15th, 1811, 
ch. 14 (2 Stat. at Large, 617); Act of June 13th, 1812, ch. 99, 
(2 Stat. at Large, 748, ) authorizing Recorder to report on claims 
to land in Missouri; Reports of Recorder of November Ist, 
1815, and February 2d, 1816, in favor of Reddick’s claim; 3 
Am. State Papers, 345; Act confirming Claims reported by Re- 
corder, April 29th, 1816, ch. 159 (3 Stat. at Large, 328). 

The report of recorder adds to his approval of Reddick’s 
claim “if Indian right extinguished.” As to the effect of this 
proviso, see Report of J. M. Clayton, Chairman 23d Congress, 
2d Sess. Report, No. 31, Ho. Reps.; United States v. Fernan- 
dez et al., 10 Pet. 303; Chouteau v. Eckhart, 2 Howard, 
374; Report of Solicitor of Land Office, MSS. vol., No. 75, 
dated June 9, 1837. 

Did not the act of April 29th, 1816, include Reddick’s 
claim ? 

It was approved by the recorder, acting as commissioner, as 
a valid claim, subject only to Indian rights, on the contingency 
that they are or may thereafter be extinguished. “All grants 
of land by the government are to be understood as being sub- 
ject to Indian rights.” Fletcher v. Peck, 6 Cranch, 87 ; Mitch- 
el v. United States, 9 Peters, 711; Johnson v. M’Intosh, 8 
Wheat. 574. 

If, before the confirmation to Reddick, the title was only in- 
choate and addressed itself to the political departments of gov- 
ernment, (see Le Bois v. Bramell, 4 Howard, 449,) yet it was 
such an equitable title as the government was bound to protect. 
Mitchel et al. v. United States, 9 Peters, 714. 

But what was the effect of the confirmation by the act of 
April 29th, 1816, if restricted by the proviso of the recorder, 
to wit, “if Indian right extinguished.” Did it not at least 
grant the ultimate fee, which was in the United States, subject 
to Indian right of possession? Could the United States after- 
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wards deal with the fee, and reserve or in any way dispose of 
it? Mitchel et al. v. United States, 9 Peters, 713 ; Grignon v. 
Astor, 2 Howard, 344. 

Indians have only a right of occupancy, and no power to dis- 
pose of the soil. Johnson v. McIntosh, 8 Wheat. 543. In- 
dians cannot sue on their aboriginal title in courts of the Unit- 
ed States. Cherokee Nation v. Georgia, 5 Pet. 20. 

Grants of land by the government are to be understood to 
convey a title to the grantees, subject only to the Indian right 
of occupancy. When that is ended by cession to the govern- 
ment, or otherwise, it is to be enjoyed in full dominion by the 
grantee. Ibid.; Fletcher v. Peck, 6 Cranch, 87; Mitchel v. 
United States, 9 Pet. 711; United States v. Fernandez, 10 Pet. 
304. 

The act confirming Reddick’s title was passed in 1816. Af- 
ter this, by the treaty of August, 1824, the Indians cede all 
their title, reserving only a small tract for the use of their half- 
breeds, they holding it as “ other Indian titles are held.” Red- 
dick’s land was located before this, and well known to the gov- 
ernment by its metes and bounds. See additional article of 
Treaty with Sac and Fox Indians, dated November 3d, 1804 
(7 Stat. at Large, 87). 

Was not the reservation subject, then, to his locations? Oth- 
erwise would it not be a fraud on the part of the United States? 

The confirmation of the claim of Reddick, either by the 
recorder or Congress, was a location of the land. Les Bois v. 
Bramell, 4 Howard, 463. 

The grant, then, by act of April 29th, 1816, is prima facie a 
good legal title, and standing alone will support an ejectment. 
Strother v. Lucas, 12 Peters, 454; Chouteau v. Eckhart, 2 How- 
ard, 372. It isa higher evidence of title than a patent, and 
is a direct grant of the fee. Grignon v. Astor, 2 Howard, 344. 

But the plaintiffs below relied upon their patent, issued 7th 
February, 1839. It is the superior and conclusive evidence of 
legal title. Bagnell v. Broderick, 13 Peters, 436; Wilcox v. 
Jackson, Ibid. 499. It is conclusive proof that the act of 
granting is by authority of the United States. United States 
v. Arredondo, 6 Pet. 728; Patterson v. Winn, 5 Pet. 241. And 
is evidence that every prerequisite has been performed. Unit- 
ed States v. Arredondo, 6 Pet. 730, 731; Polk v. Wendal, 9 
Cranch, 87. 

It will not be presumed that the government has conveyed 
the same land twice. United States v. Arredondo, 6 Peters, 691. 

The court will not construe the patent as conflicting with 
other rights. Ibid. 
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The patent is prima facie evidence of title, and also that any 
former grant of the same land by the government was extin- 
guished. Hall v. Gittings’s Lessee, 2 Harr. & Johns. 112. 

This court has repeatedly decided that at law no facts behind 
the patent can be investigated. Boardman et al. v. Lessees of 
Reed and Ford, 6 Pet. 328, 342; Stringer v. Young, 3 Pet. 
320. 

But it ought to be presumed, in cases of disputes about lands 
granted by government on Indian titles, that a patent carefully 
describing the lands does not interfere with other public grants, 
or specially with Indian reservations. 

Intercourse with the Indians should be carried on by the 
government. Worcester v. State of Georgia, 6 Peters, 315. 

It is for the officers of government to say when land shall 
be reserved, and what is so reserved. Indian affairs belong to 
the political department. The United States deal with Indian 
titles in their political and sovereign capacity. It is for the 
land officers to decide on facts on which a patent is to issue. 
Cherokee Nation v. Georgia, 5 Pet. 1; Wilcox v. Jackson, 13 
Pet. 499; Les Bois v. Bramell, 4 Howard, 461. 

Though grants are subject to Indian title, yet it is for the 
proper officers of government to say when such title is extinct 
by succession, or abandonment, by boundary, or rejection of 
claim, and the lands have reverted to public fund. United 
States v. Arredondo, 6 Pet. 747, 748. 

The officers of government have determined that the Indian 
right was extinguished to Reddick’s claim, if the act of April 
29, 1816, had not already so determined ; and, by issuing the 
patent, have at least put the burden of proving the contrary 
on those who dispute it. United States v. Arredondo, 6 Pet. 
727, 728; Strother v. Lucas, 12 Pet. 437; 3 State Papers ; Re- 
port of Solicitor of the Land Office, MSS. vol., No. 113, dated 
September 21, 1837; also No. 209, dated October 30, 1838 ; 
Opinion of Attorney-General Grundy, dated January 2, 1839, 
Vol. of ‘ Opinions of Attorneys-General,” p. 1230; Order of 
Secretary Woodbury, dated February 6, 1839, to issue patent 
to Reddick’s heirs, “‘by command of the President without 
any further suspension,” and order of Commissioner of Land 
Office in pursuance thereof (on the files of Land Office). 

Presumptions are in favor of the integrity and fidelity of 
public officers in fulfilling their duties. Bank of the United 
States v. Dandridge, 12 Wheat. 64; Martin v. Mott, Ibid. 19; 
Buller’s N. P. 298; 1 Greenleaf on Ev., $ 40. 

If the patent is prima facie evidence, and is not rebutted, it 
remains sufficient to maintain the title. Kelly v. Jackson, 6 
Pet. 632. 
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II. The outstanding title set up by the plaintiffs in error in 
the court below, under the treaty and law of June 30, 1834, 
does not necessarily negative a title in the United States at the 
date of the patent. 

It must be a clear subsisting title outstanding in another, to 
defeat a plaintiff in ejectment, and that means such a title as 
the stranger could recover on in ejectment against either of the 
contending parties. Hall v. Gittings’s Lessee, 2 Harr. & Johns. 
112. 

III. The act of June, 1834, does not necessarily include in 
the half-breed reservations the land in dispute. 

IV. The burden of showing that there was no title in the 
United States at the date of the patent, and also that the land 
is within the half-breed reservation, was upon the plaintiffs in 
error (defendants below). Greenleaf v. Birth, 6 Pet. 302; 
Hawkins v. Barney, 5 Pet. 468, 469. 


Mr. Justice CATRON delivered the opinion of the court. 

This case comes before us on a writ of error to the Supreme 
Court of Iowa. The suit originated in a writ of right issued 
by the District Court of Lee County, at the instance of the heirs 
of T. F. Reddick, to recover possession of certain lands wrong- 
fully withheld from them, as they alleged, by the defendants, 
Marsh and others. 'The venue was subsequently changed to 
the county of Henry, where the cause was tried in September, 
1843. The plaintiffs claimed possession, as owners, under a 
patent to their ancestor, signed by the President and issued 
from the General Land Office on the 7th of February, 1839, 
which they exhibited, and also proved the premises in question 
to be covered by such patent, and in possession of defendants. 

The defendants produced in evidence, — Ist. An act passed 
by Congress on the Ist of July, 1836, relinquishing to the heirs 
of T. F. Reddick the right and interest of the United States 
in six hundred and forty acres, being the land in controversy ; 
which act contained the following provisos: — “ Provided, 
nevertheless, if said lands shall be taken by any older or better 
claim, emanating from the United States, the government will 
not be in any wise responsible for any remuneration to said 
heirs ; and provided, also, that should said tract of land be in- 
cluded in any reservation heretofore made under treaty with any 
Indian tribe, the said heirs be, and they hereby are, authorized 
to locate the same quantity, in legal subdivisions, on any unap- 
propriated lands in said territory subject to entry at private 
sale.” 2d. The treaty of August 4, 1824, between the United 
States and the Sac and Fox Indians, and a plat showing the 
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premises in question to be within the limits of a tract reserved 
by said treaty for the half-breeds belonging to the Sac and Fox 
nations. 3d. The act of June 30, 1834, relinquishing the re- 
versionary or contingent interest of the United States in the res- 
ervation above mentioned to the half-breeds, and authorizing 
them to sell and convey the same. The defendants then re- 
quested the court to give to the jury several instructions ; the 
first, fifth, and seventh of which were as follows : — 

“Ist. That if the jury believe from the evidence, that the 
land described in the patent lies within the reservation for the 
Sac and Fox half-breeds, then the plaintiffs are not entitled to 
recover under said patent, as authorized by the act of Ist June, 
1836.” 

The fifth is to the same effect as the first. 

“7th, That the plaintiffs cannot recover in this action, unless 
they show conclusively that the land in controversy is not with- 
in the Sac and Fox half-breed reservation.” 

The court refused to charge the jury upon the above-men- 
tioned points as requested, and a verdict was rendered for the 
plaintiffs ; whereupon the case was carried by the defendants 
to the Supreme Court of Iowa, where the judgment of the Dis- 
trict Court was affirmed. 

From the foregoing statement it appears that, by refusing to 
give the first, fifth, and seventh instructions, the court below 
decided that the patent obtained from the United States by 
Reddick’s heirs was a better title than the reservation to the 
Sac and Fox half-breeds. 

The patent of 1839, was, prima facie, a conclusive title ; but 
by the treaty of 1824, with the Sac and Fox Indians, the land 
in dispute was admitted by the United States to lie within the 
territory ceded by the treaty; and the Indian title, such as it 
was before the treaty, is reserved to the half-breeds. This In- 
dian title consisted of the usufruct and right of occupancy and 
enjoyment ; and, so long as it continued, was superior to and 
excluded those claiming the reserved lands by patents made 
subsequent to the ratification of the treaty ; they could not dis- 
turb the occupants under the Indian title. That an action of 
ejectment could be maintained on an Indian right to occupancy 
and use, is not open to question. This is the, result of the 
decision in Johnson v. McIntosh, 8 Wheat. 574, and was the 
question directly decided, in the case of Cornet v. Winton, 2 
Yerger’s Ten. Rep. 143, on the effect of reserves to individual 
Indians of a mile square each, secured to heads of families by the 
Cherokee treaties of 1817 and 1819. Here, however, in addi- 
tion to the reserved Indian right, the act of 1834 vests the ulti- 
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mate title remaining to the United States in the half-breeds of 
the Sac and Fox tribes ; thereby giving them a perfect fee-sim- 
ple. And this act of 1834, being older than the patent, must 
prevail, unless the plaintiffs below can go behind their patent ; 
and on this assumption the controversy has been made to turn. 
No evidence of title was introduced in the District Court other 
than the patent itself; and its recitals are relied on to overreach 
the half-breed title. In.the argument here, reports found in 
Congressional documents, and laws passed by Congress oper- 
ating on such reports and documents, have been adduced and 
insisted on as confirming Reddick’s claim, long before the treaty 
of 1824 was made. ‘The patent recites that Reddick (assignee 
of Robidoux, who was assignee of Tesson) had deposited in 
the General Land Office a certificate (No. 1157) of the recorder 
of land titles at St. Louis, Missouri; and that, in pursuance of 
the several acts of Congress for the adjustment of titles and 
claims to land, said Reddick has been confirmed in his claim 
to a tract of land containing six hundred and forty acres, &c. 

For the purpose of showing the consideration on which the 
patent is founded, and the authority by which it issued, the re- 
citals are indisputable on a trial at law; but standing alone, 
they do not furnish sufficient evidence to establish that the title 
can take an earlier date than the patent, and thereby overreach 
an elder title, as that of the half-breeds. As another trial will 
probably bring out a different case from the one now presented 
to us, we refrain from making -any further remarks on the ex- 
traneous matters adduced on the argument. 

Nor can the act of 1836, in favor of Reddick’s heirs, help 
the patent, it being of later date than the treaty ; and the con- 
firming act to the half-breeds is, of course, (when standing 
alone, ) inferior to the Indian title. 

It was also insisted on the argument here, that, as it did not 
appear that any half-breeds, or their heirs or assigns, were in 
existence when the trial below took place, the outstanding title 
relied on could not be set up by the defendants. To which it 
may be answered, that it was necessary for the plaintiffs to show 
themselves to be owners of the land, and to recover on the 
strength of their own title ; and if the land had been previously 
granted, nothing was left to pass by the second patent, unless 
there had been an escheat, or forfeiture of title to the United 
States, by the first grantees ; and certainly a court of justice 
could presume neither of these things to have taken place be- 
tween 1834 and 1839, such being the respective dates of the 
confirming act to the half-breeds, and the patent of Reddick’s 
heirs. The general rule is, that, where the same land has been 
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twice granted, the elder patent may be set up in defence by a 
trespasser, when sued by a claimant under the younger grant, 
without inquiring as to who is the actual owner of the land at 
the time of the trial. 

It is therefore ordered, that the judgment be reversed, and the 
cause remanded for another trial to be had therein. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of the Territory of Iowa, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment of 
the said Supreme Court in this cause be, and the same is hereby, 
reversed, with costs, and that this cause be, and the same is 
hereby, remanded for further proceedings to be had therein in 
conformity to the opinion of this court. 





Moses Wanzer, PLAINTIFF IN ERROR, v. TuLtivs C. Tupper AND 
Joun H. Ro.iiins, uNDER THE Firm oF Tupper & Ro -tins. 


By the statutes of Mississippi, the holder of an inland bill of exchange is entitled to 
recover of an indorser the amount due on the bill, with interest, upon giving the 
customary proof of default and notice. A protest is necessary only for the pur- 
pose of enabling him to recover the five per cent. damages given by the act. 

The case of Bailey v. Dozier (6 Howard, 23) confirmed. 


T nis case was brought up, by writ of error, from the Circuit 
Court of the United States for the Southern District of Missis- 
sippi. 

It was an action brought by Wanzer upon a bill of exchange 
drawn by him upon Silverbury & Co., accepted by drawees, 
and indorsed by Tupper & Rollins to Wanzer. 

The cause was tried in the Circuit Court in November, 1846, 
when the court refused to permit the bill, although admitted to 
be an inland bill of exchange, to be given in evidence to the 
jury, because there was no valid protest thereof. 

It is unnecessary to state any further facts in the case. 


It was argued in this court by Mr. Cove, for the plaintiff in 
error, no counsel appearing for the defendants. 


Mr. Chief Justice TANEY delivered the opinion of the court. 
In this case, the Circuit Court for the Southern District of 
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Mississippi decided, that the holder of an inland bill of ex- 
change drawn and accepted in that State was not entitled to 
recover against the indorser, unless the bill had been regularly 
protested for non-payment. ‘This decision was made before 
the case of Bailey v. Dozier, reported in 6 Howard, 23, came 
before this court. In that case the court held, upon full con- 
sideration of the question, that, under the statute of Mississippi, 
the holder of an inland bill of exchange was entitled to recover 
of an indorser the amount due on the bill, with interest, upon 
giving the customary proof of default and notice; and that the 
protest was necessary only for the purpose of enabling him to 
recover the five per cent. damages given by the act. The case 
of Bailey v. Dozier must govern this, and the judgment in the 
Circuit Court is therefore reversed. 


Order. 


This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the Southern 
District of Mississippi, and was argued by counsel. On consid- 
eration whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this cause 
be, and the same is hereby, reversed, with costs, and that this 
cause be, and the same is hereby, remanded to the said Circuit 
Court, with directions to award a venire facias de novo. 





Ext Cuarx, Wittiam Green, anp Hues McGint, PLaintiFrs IN 
ERROR, v. THE PresipENT, Directors, AND CoMPANY OF THE 
Manvuracturers’ [NsurANcE Company, DEFENDANTS. 


Where an action was brought upon a policy of insurance against fire, by the as- 
signees of the person originally insured, and in the policy it was said that it was 
“made and accepted upon the representation of the said assured, contained in his 
application therefor, to which reference is to be had,” it was proper to prove by 
parol testimony that the representations alleged to have been made by the party 
originally insured were actually made by him. 

And if the assignees, by their acts, adopted these representations, when renewing 
the policy from time to time, the evidence was equally admissible, because the 
subsequent policies had reference to the one first made. 

Therefore, where the representation upon which the original policy was founded 
was, that “the picker is inside of the building, but no lamps used in the picking- 
room,” it was a correct instruction to give to the jury,that the use of lamps in the 
picker-room rendered the policy void. 

But if no representations were made or asked, it would not be the duty of the in- 
sured to make known the fact that lamps were used in the picker-room, although 
the risk might have been thereby increased, unless the use of them in that way 
was unusual. 


Tis case was brought up, by writ of error, from the Circuit 
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Court of the United States for the District of Massachusetts. 
It was an action upon a policy of insurance against fire. The 
plaintiffs in error, who were also plaintiffs below, resided at 
Malone, in the county of Franklin and State of New York, and 
the insurance company was at Boston, in Massachusetts. 

The property insured was a cotton factory in Malone, owned 
originally by Jonathan Stearns, who applied for insurance on 
the 28th of April, 1834. 

There were fifty questions asked by the insurance company, 
and answered by Stearns. The thirty-fourth question and 
answer were as follows : — 

‘34. Is the picker inside the building? If within, state 
where situated and how secured ; if in a separate building, state 
if the passage-way communicating with the factory is secured 
by an iron door at each end, or how otherwise secured.” 

‘34. The picker is inside of the building, but no lamps used 
in the picking-room; the doors are wood, and not covered.” 

The following was written in pencil at the close of the ap- 
plication by the agent at Pittsfield : — 

“The assured warrants that the waste shall be removed as 
often as once in forty-eight hours to a safe distance from the 
mill, and that the lamps in the carding-rooms shall be inclosed 
in glass. (This condition is required. )” 

A policy was issued to Stearns from July 1, 1834, for one 
year, for $3,000, on the factory building and fixtures, includ- 
ing water-wheel, drums, shafts, and gearing; $11,000 on the 
movable machinery, and $1,000 on the stock in the various 
stages of manufacturing. 

On the 8th of July, 1834, Stearns assigned the policy to the 
Ogdensburg Bank, to which the company assented. 

On the 17th of June, 1835, the cashier wrote to Mr. Hall, 
the agent of the insurance company, inclosing a check for 
$ 263, and requesting a continuance of the policy for one year ; 
and in August, 1836, a similar letter, requesting a renewal or 
continuance of the policy. 

In August, 1837, the cashier of the bank inclosed a draft for 
$263, and requested a new policy. One was accordingly 
issued, containing the same clauses as the preceding. 

On the 13th of August, 1838, Stearns informed Mr. Hall, the 
agent, that the property insured had passed out of his hands 
into those of the bank. 

On the 25th of August, 1838, the cashier wrote to Mr. Hall, 
requesting a continuance of the policy, but omitting the $1,000 
on stock, as the mill was not then in operation. 

In August, 1839 and 1840, similar letters were written. In 
the policy issued in 1840, the following clause was inserted : — 
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“Tt is understood that the factory is not in operation, and that 
the assured have liberty to put the same in operation, agreeably 
to the representation heretofore made by Jonathan Stearns.” 
Upon the receipt of this policy, the cashier returned the follow- 
ing answer. 

“Ogdensburg Bank, August 27th, 1840. 
“ Parker L. Hatt, Esa., Agent, §c. 

‘Dear Sir, — Will you do me the favor to send me a copy 
of the original survey and application, as made by Jonathan 
Stearns, at the time Stearns effected an insurance on the cotton 
factory, &c., at Malone, as I observe that the first policy made 
out for us specifies ‘agreeably to the representations heretofore 
made by Jonathan Stearns.’ This institution does not know 
what those representations are, and as the factory is soon to be 
put in operation by Stearns, we having leased the same to him 
for one year, we wish you to send us a copy of the survey and 
application, in order to have Stearns act within those represen- 
tations. We also wish you to send us your abstract of having 
the factory put in operation by Jonathan Stearns, under the 
policy that will take effect on the 30th instant, for one year 
from that time. If, on receipt of a copy of survey and ap- 
plication, it shall not be found sufficiently correct, you will be 
notified, and we shall expect you will consent to have the policy 
adapted to the corrected application, &c. In the policy of 
1839 you say, ‘contained in their application.’ I am not 
aware that this institution has made any specific application, 
and suppose you intended the one given as to details by 
Stearns. Yours, &c. 


“Joun D. Jupson, Cashier.” 


The reply of the agent was as follows : — 


“ Pittsfield, 31st August, 1840. 
“Joun D. Jupson, Esq., Cashier. 

“ Dear Sir, —Herewith I inclose to you a renewed policy, 
No. 622, on cotton factory, &c.; I have inserted the clause 
agreeably to your direction. 

‘‘ Dear Sir,— I had deposited this letter in the post-office when 
I received your favor of the 27th instant. ‘The policy is made 
out by inserting liberty of putting it in operation, as requested. 
The original survey I have not in my possession. It is in the 
office at Boston. Perhaps Mr. Stearns may have kept a copy ; 
if so, you will be able to obtain it of him; if not, I may pro- 
cure for you a copy at Boston. You will, of course, see to it 
that the waste is removed according to the warranty, and that 
the lamps be inclosed in glass. Respectfully, 

“P. L. Hau.” 
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It appeared that the cashier then wrote to Stearns for a copy 
of his representation, but Stearns replied that he had none. No 
further inquiries were made about it. 

In August, 1841, the cashier wrote to the agent, saying, — 
** Please send me a new policy or a renewal receipt for the con- 
tinuance of the same policy for one year from 30th instant. 
The factory is now and has been in operation the last year, un- 
der a lease to Colonel Jonathan Stearns. His lease will expire 
soon, and whether the bank will lease it again is more than I 
can say at present ; but still we wish the same clause in the new 
policy that is in the present one, viz. that we have the right to 
put the mill in operation, &c., should we wish.” 

A policy was issued according to the above request, contain- 
ing amongst other things the following: —‘It is understood 
that the mill is under lease to Jonathan Stearns, and may again 
be leased to him or some other tenant, the assured being an- 
swerable for the warranty as above.” 

On the 18th of March, 1842, an indorsement was made upon 
the policy, that the assured had made a contract of sale, and 
given possession of the property to Eli Clark, William Green, 
and Hugh McGill, to which the approbation of the company 
was requested ; which was given by Mr. Hall. 

On the 19th of August, 1842, the cashier wrote again for 
continuance of policy No. 704 P, and requested a new policy 
to be made out in the names of Clark, Green, and McGill; in 
case of loss, the money to be paid to the bank. The policy was 
issued accordingly, containing the same clauses as before, with 
this remark added: —‘‘ This policy is issued upon the repre- 
sentation formerly made by Jonathan Stearns, the former owner, 
which representation is binding on the assured.” 

In August, 1843, 1844, and 1845, similar letters were written 
by the cashier, and similar policies issued, except that the last 
remark above quoted was not attached to them. 

In March, 1846, the property was destroyed by fire, and soon 


-afterwards notice thereof given to the company. 


In October, 1846, the insured brought an action of assumpsit 
against the company, counting on the policy, and also contain- 
ing the common money counts; under which a judgment was 
obtained for a return of premiums, to the amount of $ 1,200. 

In October, 1847, the case came up for trial, upon a plea of 
non assumpsit and issue. The plaintiffs offered in evidence 
the policy, the contract between the bank and Clark, Green, 
and McGill, and the payment of part of the purchase-money 
by the latter. 

The plaintiffs also proved the loss of the property by fire, no- 
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tice of the loss, that the waste was removed, and that the lamps 
in the carding-room were inclosed in glass, as required by the 
policy. Every thing was proved or admitted that was neces- 
sary to make out a prima facie case for the plaintiffs. 

The evidence showed, likewise, that the fire originated in the 
picking-room, which was situated in the centre of the building, 
and in which a glass lamp was frequently suspended from the 
ceiling, and into which room a glass lantern was carried that 
evening, and placed by the workman on the window-sill while 
the picker was in operation; around the top of this lantern he 
first saw the light and fire, as if the cotton-dust had become 
ignited through the air-holes, and the fire was communicated 
with such rapidity to the whole cotton he was unable to extin- 
guish it. The evidence showed further, that when the picking- 
room had been occasionally used to work in during the night- 
time, this lantern, or one like it, had for three years been car- 
ried in, and that the globe lamp had been long used there sus- 
pended, with a reflector over the top, and was lighted when 
they worked at night in the picking-room, as well as the lan- 
tern. ‘This appears to have been the practice soon after 1834 
or 1835, but no evidence was offered that it had been before. 
When the plaintiffs bought the property in 1842, they found 
the lamp hung and ready for use, and they continued to use it 
as it had been used before. 

The defendants then offered in evidence the application of 
Stearns for insurance, his written answers to the fifty questions, 
and the policies and letters above mentioned. 

The defendants then called Parker L. Hall, who testified 
that, prior to the first policy to Stearns, he was agent of the de- 
fendants in Pittsfield, and that his authority did not extend to 
the taking of new risks on this species of property. 

It was admitted that such a use of lamps in the picker-room 
as appeared in this case, enhanced the danger of fire, and was 
material to the risk. 

To the admission of all this evidence the counsel for the 
plaintiffs then and there objected, on the ground that the policy 
contained no representations made by Jonathan Stearns, and 
had no reference whatever to any such representations, and that 
to admit extrinsic evidence of the representations of the said 
Stearns, and other extrinsic evidence to connect the plaintiffs 
with those representations, and thus affect their rights by such 
representations, was not only to vary, enlarge, or modify the 
contract, as contained in the policy, but was in fact to set up 
and show, by extrinsic evidence, a distinct and different con- 
tract from that contained in the policy, and of which the policy 
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is the written evidence on which the parties relied ; and, as the 
printed clause in the policy referred only to representations of 
the assured, representations in form by the assured were the on- 
ly representations which could legally be shown, and evidence 
that the parties did not mean the representations in form by the 
assured, or expressed in the policy, but meant representations of 
Stearns, was not admissible, because that would clearly be to 
enlarge or change the contract in the policy, or rather to set up 
a distinct and different contract. 

But the court admitted all the evidence as proper and legal, 
and to this ruling and decision of the court the counsel for the 
plaintiffs excepted. 

The plaintiffs also proved that it was customary for these de- 
fendants, and other insurance companies in Boston, to issue pol- 
icies on property, with which the underwriters were acquainted, 
in the printed form, like that in this case, with the clause re- 
ferring to the “representation of the assured, contained in their 
application, to which reference is to be had,” where no written 
application has in fact been made by the assured, and where 
there is no written representation to which reference can be 
had. ‘The counsel for the defendants objected to the admissi- 
bility of the evidence by which these facts were proved. 

The counsel for the plaintiffs requested the honorable justice 
who presided at the trial to instruct the jury, — 

1. That whether the printed clause in the policy — “ that 
this policy being made and accepted upon the representation of 
the said assured, contained in their application therefor (to 
which reference is to be had)”"— was to be taken as referring 
to the representation of Stearns, in 1834, was matter of law to 
be determined by the court, the construction and application of 
written contracts and instruments being wholly within the pro- 
vince of the court. 

2. That, in the opinion of the court, the said clause was not 
to be taken as referring to the said representation of the said 
- Stearns ; that these representations are not to be taken as a part 
of the said policy, or as in any way binding on the plaintiffs, 
whose right to recover in this case could not be in any way af- 
fected by said representation. 

3. That the evidence introduced by the defendants was not 
sufficient in law to bar the plaintiffs’ right to recover. 

But the honorable justice declined giving these instructions 
to the jury, and instructed them that they would be warranted 
in finding that the plaintiffs had adopted the representations 
made by Jonathan Stearns as a part of this policy; that, if 
those representations were adopted by the plaintiffs, they formed 
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a part of the present policy in the same manner as if incorpo- 
rated into it, and the use of lamps in the picker-room, in the 
manner testified to, in violation of these representations, ren- 
dered the policy void, and the plaintiffs would not be entitled 
to recover, except for a return of the premiums paid for the last 
four years. And the jury were further instructed, that if they 
found the policy declared on did not refer to the said representa- 
tions of Stearns, and that no representation was in fact made or 
adopted by the plaintiffs respecting the use of lamps in the 
picker-room, they would then take the law to be, that, as it 
was agreed by the parties that the use of lamps in the picker- 
room in the manner found was material to the risk, it was the 
duty of the plaintiffs to disclose the fact of such use to the de- 
fendants, or their agent, when the policy was applied for, pro- 
vided such use then existed, and was known to the plaintiffs 
and unknown to the defendants, and was then intended by the 
plaintiffs to be, and in fact was, continued after the policy was 
issued, and occasioned the loss in question ; and that each fail- 
ure of the plaintiffs, even without any fraudulent intent on 
their part, to make this fact known to the defendants, would 
avoid the policy. Thereupon the jury returned a verdict for 
the plaintiffs, for a return of four years’ premium. 

To these instructions, and to the said refusal to instruct, as 
well as to the admission of the said evidence, the plaintiffs then 
and there excepted ; and prayed that their exceptions might be 
allowed and sealed by the said justice, and the same were al- 
lowed and sealed accordingly. 

In witness whereof I have hereunto set my hand and affixed 
my seal, this 10th day of November, A. D. 1847. 

Levi Woopsury, 
Associate Justice Supreme Court U. S. 


[SEAL. | 


Upon these exceptions the case came up to this court. 

It was submitted on printed arguments by Mr. Gillet, for the 
plaintiffs in error, and Mr. Curtis and Mr. D. A. Hall, for the 
defendants in error. 

It is only possible to give a brief sketch of the points taken 
respectively by the counsel. 


Mr. Gillet, for plaintiffs in error. 

The first question presented by the record for the considera- 
tion of the court is, whether the evidence offered by the de- 
fendants was legally admissible. 

The policy of insurance which is the foundation of this ac- 
tion is in the ordinary form, most of it being in print, and is 
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plain, unambiguous, and complete in itself. It is susceptible 
of but one construction, and is as definite as any contract can 
be made. The defendants, for the purpose of defeating our 
claim upon it, were allowed to introduce twenty-eight distinct 
pieces of evidence, with the view of tacking to the contract 
certain representations made by a former owner of the proper- 
ty, more than eleven years previous to its date. What the ob- 
ject of this evidence was appears from the charge of the learn- 
ed judge who tried the cause. He instructed the jury, “ that 
they would be warranted in finding that the plaintiffs had 
adopted the representations made by Jonathan Stearns as a part 
of this policy ; that if those representations were adopted by the 
plaintiffs, they formed a part of the present policy, in the same 
manner as if incorporated into it.” Thus the jury were left to 
decide, as a question of fact, whether the representations of 
Stearns were defunct and obsolete, or a living member of the 
defendants’ contract of insurance. And thus a perfect written 
contract was nullified and destroyed by a mass of parol evi- 
dence of facts, which occurred mostly between other parties, 
long prior to its execution. 

The general principles of law excluding parol evidence when 
offered to vary, add to, or modify written contracts, are laid 
down in 1 Greenleaf on Evidence, part 2, ch. 15, where many 
cases are also collected. The case of Miller v. Travers, 8 
Bingham, 244, is strongly in point. This rule has always been 
applied in cases on policies of insurance, and often when it op- 
erated with great hardship. It was so applied in Finney v. 
Bedford Commercial Ins. Co., 8 Metcalf, 348; Bryant v. Ocean 
Ins. Co., 22 Pick. 200; Alston v. Mechanics’ M. Ins. Co., 4 
Hill, 329; New York Ins. Co. v. Thomas, 3 Johns. Cas. 1; 
Higginson v. Dall, 13 Mass. 96; Dow v. Whetten et al., 8 
Wend. 160; Cheriot v. Barker, 2 Johns. 346 ; Jennings v. Che- 
nango Ins. Co., 2 Denio, 75; and rigidly and harshly was it ad- 
hered to in Ewer v. Washington Ins. Co., 16 Pick. 502. Mr. 
- Duer, in the first volume of his Treatise on Insurance, p. 71, 
says, the policy from the time of its execution constitutes the 
sole evidence of the agreement of the parties, and that no pre- 
vious letters or communications between them, not even the 
written application or agreement, can be used to vary or control 
its interpretation. Now, according to this rule, if the parties 
had agreed in writing to be bound by Stearns’s representations, 
and the fact had been omitted in the policy, it could not be 
proved by reference to the prior written agreement. 

If. The next question to be discussed is the effect of the ev- 
idence, supposing it admissible. (The counsel then comment- 
ed upon the different terms in the policies. ) 
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Each policy was a separate and distinct contract. Neither 
could be modified by another. If the defendants intended to 
make the last policy like that of 1842, by binding the plaintiffs 
to the representations of Stearns, and omitted it by mistake, 
such mistake cannot be corrected on the law side of the court. 
Nor would this court, sitting in equity, modify the policy by 
inserting Stearns’s representations in it. If the omission of all 
reference to Stearns in this policy was at the request of the 
plaintiffs, such omission forms a part of the contract; if it was 
the voluntary act of the defendants, they are bound by it; and 
if it was done by their mistake, the plaintiffs are not responsi- 
ble for the results of their slovenly mode of doing business. 
Andrews v. Essex F. and M. Ins. Co., 3 Mason, 6; Hogan ». 
Delaware Ins. Co., 1 Wash. C. C. 419; 1 Duer on Ins. 132, 
note xi.; Graves v. Boston Marine Ins. Co., 2 Cranch, 419. 

III. The representations of Stearns form no part of this pol- 
icy, because they are not incorporated into it, nor are they in 
any way referred to in the policy as forming a part of it. Jef- 
ferson Ins. Co. v. Cotheal, 7 Wend. 72; Snyder v. Farmers’ 
Ins. and Loan Co., 13 Wend. 92; Farmers’ Ins. and Loan Co. 
v. Snyder, 16 Wend. 481; 3 Kent’s Com. 373; Alston v. Me- 
chanics’ Mutual Ins. Co., 4 Hill, 329. In the case of Hough- 
ton v. Manufacturers’ Mutual Fire Ins. Co., 8 Metcalf, 114, it 
was held that the representations of the assured were legally 
adopted and embodied into the policy as a part of the contract. 
But in that case the representations were annexed to the poli- 
cy, and the court say, that “ the policy, by the manner in which 
it refers to the application and representations, does legally 
adopt and embody them as a part of the contract.” But in this 
case there is no reference whatever in the policy to Stearns’s 
representations. 

IV. There being no written agreement by the plaintiffs to 
adopt Stearns’s representations, it was only a verbal promise to 
make them good. But this is contrary to 4 Hill, 329, and 22 
Pick. 200. 

V. There was error in the last instruction of the-court to the 
jury. 


The counsel for the defendants in error argued in support of 
the following points : — 

Ist. That the insured had made certain representations, 
which were to be deemed part of the contract, and which be- 
ing false, and the loss occurring by means of their falsehood, 
no recovery could be had. 


2d. That the insured failed to make known to the underwrit- 











i 
i 
H 






SUPREME COURT. 





Clark et al. v. Manufacturers’ Ins. Co. 





ers, when the policy was obtained, a fact material to the risk, 
known to the assured and unknown to the underwriters, and 
which was the cause of the loss, and therefore the policy was 
void. 

I. The first proposition was subdivided into the following 
three branches : — 

1. That the plaintiffs, by accepting the policy of August, 
1842, made Stearns’s representation their own, so that it might 
be, and in fact was, afterwards correctly described in the re- 
newal policy declared on as the representation of the assured. 

2. That by applying for a continuance of the policy, which 
was based solely on these representations, they did, in legal ef- 
fect, adopt these representations into, and make them a part of, 
their application ; so that it might be, and in fact was, correctly 
said in such renewal policy, that the representation was con- 
tained in the application. 

3. That it clearly appearing, by the policy itself, that the 
original policy to the plaintiffs was issued upon the representa- 
tion of Stearns, which thereafter was to be binding on the 
plaintiffs, and was referred to therein as the representation of 
the assured, and that the subsequent policies, including the one 
declared on, were merely continuations of that contract ; and it 
further appearing that no representation was ever made except 
the one made by Stearns, and that therefore this important 
clause in the policy could refer to no other, and is senseless and 
void unless it refers to that; the jury were rightly instructed 
that they would be warranted in finding that the plaintiffs had 
adopted the representation of Stearns as a part of this policy. 
It may be, that, upon the actual posture of the evidence, it was 
not a question for the jury, because there was no fact in con- 
troversy ; but this is wholly immaterial if the jury have found, 
under the instructions of the court, a verdict, right in point of 
law ; the only difference being that they were instructed they 


might so find, instead of being told they must so find. 


II. Upon the second ground of defence. This seems too 
clear to require much argument. ‘The case in this aspect is, 
that the assured make no disclosure respecting the fact that 
lamps were used in the picker-room; that such use was a fact 
material to the risk ; that such use then existed, and was known 
to the plaintiffs and unknown to the defendants, and was then 
intended by the plaintiffs to be, and in fact was, continued af- 
ter the policy was issued, and that it occasioned the loss. A 
policy made under such circumstances is void. It is not ne- 
cessary to show that a contract of sale, or any other contract, 
would be void for a similar cause. It is enough that a contract 
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of insurance is thus avoided. 1 Wash. 161; 1 Phil. on Ins. 
214; 2 Duer, 380, 506; 6 Cranch, 279, 338; 1 Pet. 185; 2 Pet. 
25, 49; 10 Pet. 507, 512; 16 Pet. 496. 


Mr. Justice WOODBURY delivered the opinion of the court. 

The original action in this case was assumpsit by the plain- 
tiffs in error on a policy of insurance, made August 13, 1845. 

From the detailed statement of the facts, it will be seen that 
the loss occurred on the 13th of March, 1846, and was to be 
paid to the Ogdensburg Bank, which held the title to the prop- 
erty insured, but was under a contract in a certain event to 
convey it to the plaintiffs, they having already paid for it in 
part. 

The original insurance was made in 1834, by Jonathan 
Stearns, who had mortgaged to the bank the factory insured, 
and who continued most of the time till the loss to conduct 
its operations under insurances renewed yearly, often in differ- 
ent names, —stipulating that any loss should be paid to the 
bank. 

In April, 1834, when application was first made for insur- 
ance, the defendants, doing business in Boston (Mass.), put nu- 
merous written interrogatories to Stearns, who lived in Malone 
(New York), where the factory was situated, and to one of 
them he replied, that no lamps were “used in the picking- 
room.” ‘These interrogatories, and the answers to them, were 
not annexed to the policy, but were put on file in the office ; 
and the policy purported to have been ‘made and accepted 
upon the representation of the said assured, contained in his 
application therefor, to which reference is to be had,” &c., &c. 

No new representations appear to have been made at the dif- 
ferent renewals, but only a general reference to representations, 
like that just named; and in three or four instances, when the 
policy was in a new name, a specific statement was inserted 
that the insurance was entered into “agreeably to the represen- 
tations heretofore made by Jonathan Stearns.” 

Referring to the record and preliminary statement of this 
case for other details, the plaintiff objected first to the compe- 
tency of parol evidence, which was offered to prove that the 
representations signed by Stearns, and on file with his applica- 
tion, were those made by him, and to the instruction of the 
court, that, if they were adopted by the plaintiffs, the present 
p®licy as well as the original one must be considered as found- 
«don them and void, if they were not true. 

It will be proper, then, to consider first whether this parol ev- 
idence was competent for the purpose for which it was offered. 

21* 
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Without meaning to impugn the great elementary principle, 
that written instruments are not to be varied or contradicted 
by parol, it suffices to say here that this testimony was not ad- 
mitted to vary or contradict any portion of what had been writ- 
ten. See Phillips v. Preston, 5 Howard, 291. 

It merely went to identify what the writing in the policy re- 
ferred to, as a part or parcel of the contract, like a reference in 
one deed or contract to another deed or contract. 13 Wendell, 
92; Jennings v. Chenango Ins. Co., 2 Denio, 82; Phillips on 
Ins. 47 ; 16 Pick. 502; 1 D. & E. 343; 2 Brod. & Bingh. 553; 
4 Russ. 540; 20 Pick. 121; 1 Paige, 291; 8 Metcalf, 114, 
350; 4 Howard, 353; 3 Barn. & Ald. 299; Wigram on Ext. 
Ev. 54, 55; 1 Hen. Bl. 254; 2 Hen. Bl. 577; 6 D.& E. 710; 
1 Duer on Ins. 74. 

It added to what was written nothing, it subtracted nothing, 
it changed nothing, and we think its admission was legal. 

In the next place, the instruction that the plaintiffs were 
bound by those representations, if adopting them subsequently 
at the time of making their insurance, accorded with both the 
law and equity of the transaction. If they adopted them and 
induced the defendants to act on them, it would operate fraud- 
ulently to let them be disavowed after a loss. So if the plain- 
tiffs ratified them, in their subsequent application, if no other 
representations were made or relied on except these, if their 
attention was called to these; if the bank was a party in inter- 
est through all these insurances, without repudiating these 
representations, and if these were the only set of representations 
used in all of them, it surely must comport with justice, as 
well as law, to have them govern. 

The cases of like subsequent adoptions and ratifications of 
what had been done before by others are very numerous. 
Among them see those collected in Story on Agency, $$ 252, 
253. Even “slight circumstances and small matters will 
sometimes suffice to raise the presumption of a ratification.” 
Ward v. Evans, 2 Ld. Raym. 9283 3 Wash. C. C. 151; 13 
Wend. 114; 3 Chitty Com. L. 197. 

This view of the case, standing alone, would entitle the de- 
fendants to be discharged, for the picking-room, contrary to 
these representations, had a lamp, and indeed lamps, in it ; and 
their use was proved to be the cause of the fire which destroyed 
the factory. 

We should, therefore, affirm the judgment below withont 
further inquiry, did not the bill of exceptions disclose anothe ° 
ruling, which, as the record now stands, requires consideration. 
When the judgment below is, as here, well sustained by the 
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opinion entertained on a decisive point, it is usually of no con- 
sequence whether another point was correctly ruled or not. 
But as the bill of exceptions in this case was drawn up by the 
plaintiffs, it states that the jury were instructed to find a ver- 
dict for the defendants on the last ground, if on the facts the 
first one failed; and hence, looking to the record, the last 
ground may have been passed on by the jury, and have influ- 
enced their verdict. ‘To be sure, the report of this case below 
(in 2 Woodb. & Min. 472) shows that a verdict was taken by 
agreement of parties, or only pro forma, in order to bring the 
questions of law to the Supreme Court; and therefore, that no 
jury could in truth in this case have been thus influenced or 
misled. Yet this fact not appearing on the record brought 
here, the case, till revised and corrected below in this particu- 
lar, must be considered as if the jury had actually examined 
both grounds, and had really decided upon them. But even on 
that hypothesis, if the second point was properly ruled, no oc- 
casion would exist for sending the case back for correction in 
the statement as to the verdict, in connection with the first 
point. 

Whether it was properly ruled or not involves a question of 
much novelty, being in one aspect of it a case, perhaps, of the 
first impression, and without any precedent to govern us, and 
is of so much importance in insurances as to deserve great cau- 
tion in settling it. From the report of the case below, before 
referred to, the Circuit Court, though alluding to the last point, 
do not appear to have gone into any critical discussion and 
opinion on it. 

But the bill of exceptions being so drawn up as to exhibit a 
positive instruction given on it by that court to the jury, it is 
necessary for us to examine with care whether an instruction 
like that presented here could legally be given. 

First, then, what is the substance of that supposed instruc- 
tion? 

It is, that if no representations were made or adopted by the 
plaintiffs, they would not be entitled to recover, if lamps were 
in truth used in the picking-room, which were conceded to be 
material to the risk, and this use was known to the plaintiffs 
and not to the defendants, and this use was meant to be con- 
tinued, and was continued, and caused the present loss. In the 
next place, what must be considered the law in relation to this 
subject? Little doubt exists, that, when representations are 
made or adopted, the denial in them of a material fact, such as 
here, that any lamp was used in the picking-room, where one 
or more was in truth used, makes the policy void, not only 
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for misrepresentation, but misdescription and concealment. 1 
Marshall on Ins. 481; Ellis on Fire and Life Ins. 58; Dobsen 
v. Sotheby, 1 Moody & Malk. 90; 6 Cowen, 673; 4 Mass. 
337. 

A false representation avoids the policy, because it either mis- 
leads or defrauds. Livingston et al. v. Mar. Ins. Co., 7 Cranch, 
332. 

In such a state of things, also, the insured — knowing that 
he is asked for representations to enable the underwriter to de- 
cide properly whether he will insure at all, and if so, at what 
premium — must suppress nothing material to the risk, or the 
underwriter will not stand on equal grounds with himself, and 
will be forced to act in the dark more than himself, and proba- 
bly to misjudge. 1 Marshall on Ins. 473, 474, note ; Lynch 
v. Dunsford, 14 East, 494; Maryland Ins. Co. v. Ruden’s Ad., 
6 Cranch, 338, and Livingston v. Mar. Ins. Co., Ibid. 279; 
Columbian Ins. Co. v. Lawrence, 10 Peters, 516; McLanahan 
v. Universal Ins. Co., 1 Peters, 185; 2 Peters, 59; 2 Duer, 388, 
379, 411; 2 Caines, 57; 1 Wash. C. C. 162. 

Concealment thus would operate in some cases as a fraud, 
and in all will make the risk very different from what the in- 
surer knew and agreed to. 3 Burr. 1905; Ellis on Fire and 
Life Ins., 38. 

But the hypothetical position presented by this record is that 
the law would be the same, provided no representations what- 
ever were made, and in this form it does not, in the state of 
facts exhibited in the record, meet with the sanction of this 
court. The chief controversy appears to have been concerning 
the first point; and when this last question was made a part of 
the case by agreement of counsel, it was not known whether 
this court would consider the original representations by Stearns 
as adopted, and thus binding on those subsequently insured. 
Independent of those, none appear to have been made or asked. 

Representations, however, in insurances, it is well known, 
-almost invariably exist, either written or parol. Columbian 
Ins. Co. v. Lawrence, 2 Peters, 49; S. C., 10 Peters, 515. But 
they are not usually named or incorporated in the policy, ex- 
cept on the continent of Europe. 3 Kent, 237; 9 Barn. & 
Cress. 693. 

It is fair to presume, that they took place in all the reported 
cases on insurance, though often not named, unless the contrary 
is expressly stated, as they are in general “the principal in- 
ducements to contract, and furnish the best grounds upon which 
the premium can be calculated.” (1 Marsh. on Ins. 450.) 

But the relation of the parties seems entirely changed, if the 
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insurer asks no information and the insured makes no represen- 
tations. That is the chief novelty in this question, as hypo- 
thetically stated in the bill of exceptions. We think that the 
governing test on it must be this, —it must be presumed that 
the insurer has in person or by agent in such a case obtained 
all the information desired as to the premises insured, or ven- 
tures to take the risk without it, and that the insured, being 
asked nothing, has a right to presume that nothing on the risk 
is desired from him. 

This rule must not be misapprehended and supposed to rest 
ona principle different and somewhat ordinary, that insurers 
are always to be expected to possess some general knowledge 
of such matters as they deal with, independent of inquiries to 
the assured. 8 Peters, 582. 

Nor on the position well settled, that the insurer must be 
presumed to know what is material in the course of any par- 
ticular trade, —its usages at home and abroad, and those trans- 
actions which are public, and equally open to the knowledge of 
both parties. Hazard’s Ad. v. New England Mar. Ins. Co., § 
Peters, 557; 2 Duer on Ins. 379, 478; 3 Kent’s Com. 285, 
286; Green v. Merchants’ Ins. Co., 10 Pick. 402; 4 Mason, 
C. C. 439; Buck et al. v. Chesapeake Ins. Co., 1 Peters, 160. 
Nor on any special usage proved, as in Long v. Duff, 2 Bos. & 
Pul. 210, that it was, in a case like this, the duty of “ the un- 
derwriter to obtain this information for himself.” 

But when representations are not asked or given, and with 
only this general knowledge the insurer chooses to assume the 
risk, he must in point of, law be deemed to do it at his peril. 
It has been justly remarked, in a case somewhat like this in 
principle, — “‘ With this knowledge, and without asking a ques- 
tion, the defendant underwrote ; and by so doing he took the 
knowledge of the state of the place upon himself,” &c. 1 Mar- 
shall on Ins. 481, 482; Carter v. Boehm, 3 Burr. 1905. 

In cases of fire insurance, also, the underwriters may be con- 
sidered as more likely to do this than in marine insurance ; be- 
cause the subject insured is usually situated on land and nearer, 
so as to be examined easier by them or their agents; and the 
circumstances connected with it are more uniform and better 
known to all. 1 Har. & Gill, 295; Burrit v. Saratoga M. F. 
Ins. Co., 5 Hill, 192. 

It is true, that, from what is reasonable and just, some excep- 
tions must exist to this general rule, though none of them are 
believed to cover the present case. 'Thus the insurer must be 
supposed, if no special information has been asked or obtained, 
to take the risk, on the hypothesis that nothing unusual exists 
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enhancing the risk; and hence, as in this case, if lamps are 
used in the picking-room, which do enhance it, he must show 
that their use in the manner practised was unusual or not cus- 
tomary, and then, though no representations had been asked or 
made, he would make out a case, where it was the duty of the 
insured to inform him of the fact, and where suppressio veri 
would be as improper and injurious as suggestio falst. Living- 
ston v. Mar. Ins. Co., 6 Cranch, 281. 

So if any extrinsic peril existed, outside and near a building 
insured, and which increased the risk, the insured should com- 
municate that, though not requested. Bufe v. Turner, 6 Taunt. 
338; Walden v. Lou. Ins. Co., 12 Louis. 134. But as to the 
ordinary risks connected with the property insured, if no repre- 
sentations whatever are asked or given, the insurer must, as be- 
fore remarked, be supposed to assume them; and, if he acts 
without inquiry anywhere concerning them, seems quite as 
negligent as the insured, who is silent when not requested to 
speak. The conclusions on the whole case then are, that the 
defendants are entitled to be discharged on the first ground 
upon the merits; because the plaintiffs were interrogated in 
writing on this very fact and risk, or others were, whose an- 
swers they adopted ; and the truth was not disclosed in their 
representations in reply, when it is conceded to have been mate- 
rial to the risk; and therefore, by the express stipulations of 
this policy, as well as by the general principles of the law of 
insurance, the plaintiffs should not recover. But our judgment 
cannot be rendered on this conclusion, standing alone, because 
the second point is connected with it in the form before ex- 
plained. Again, the defendants would be entitled to be dis- 
charged under the second point on the ground, which accords 
with the truth here, that representations were really made on 
this subject ; but not, if none whatever were made, according 
to what is hypothetically suggested in the record. The judg- 
ment below must, therefore, be reversed, for the purpose of cor- 


- recting what is defective in the manner of stating how the 


verdict was taken and how the last question stood by itself on 
the facts proved ; and the case must be remanded to the court 
below, with instructions to take all proper steps to carry into 
effect the views presented in this opinion. 


Order. 

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Massachusetts, and was argued by counsel. On con- 
sideration whereof, it is now here ordered and adjudged by this 
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court, that the judgment of the said Circuit Court in this cause 
be, and the same is hereby, reversed, with costs, for the pur- 
poses of correcting what is defective in the manner of stating 
how the verdict was taken, and how the last question stood by 
itself on the facts proved, and that this cause be, and the same 
is hereby, remanded to the said Circuit Court for further pro- 
ceedings to be had therein in conformity to the opinion of this 
court. 





NaTHANIEL Lorp, PLAINTIFF IN ERROR, v. JoHN W. VeaziE, 
DEFENDANT. 


Where it appears to this court, from affidavits and other evidence filed by persons 
not parties to a suit, that there is no real dispute between the plaintiff and de- 
fendant in the suit, but, on the contrary, that their interest is one and the same, 
and is adverse to the interests of the parties who filed the affidavits, the judg- 
ment of the Circuit Court entered pro forma is a nullity and void, and no writ of 
error will lie upon it. It must, therefore, be dismissed. 


Tus case was brought up, by writ of error, from the Cir- 
cuit Court of the United States for the District of Maine. 

A motion was made by Mr. Moor, upon his own account 
and also as counsel for the City Bank, at Boston, to dismiss 
the appeal, upon the ground that it was a fictitious case, got 
up between said parties for the purpose of settling legal ques- 
tions upon which he, the said Moor and the City Bank, had 
a large amount of property depending. ‘The motion made by 
Mr. Moor upon his individual account was to dismiss the ap- 
peal; that made by him as counsel for the City Bank was in 
the alternative, either to dismiss the suit, or order the same 
back to the Circuit Court for trial, and allow the said City 
Bank to be heard in the trial of the same. 

It appeared upon the documents and affidavits filed, that, in 
1842, the Bangor and Piscataquis Canal and Railroad Company, 
in the State of Maine, which had been chartered by the State, 
executed a deed to the City Bank, at Boston, by virtue of 
which that bank claimed to hold the entire property of the 
company. 

In 1846, the Legislature of Maine granted to William Moor 
and Daniel Moor, Jun., their associates and assigns, the sole 
right of navigating the Penobscot River. 

In July, 1847, an act was passed additional to the charter of 
the first-named company, by virtue of which a reorganization 
took place. The City Bank claimed to be the sole proprietors 
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or beneficiaries under this new charter, and John W. Veazie, 
who held a large number of shares in the original company, 
claimed that the management and control were granted to the 
stockholders. 

In August, 1848, John W. Veazie and Nathaniel Lord exe- 
cuted a written instrument, which purported to be a convey- 
ance by Veazie to Lord of 250 shares of the stock of the 
railroad company, for the consideration of $6,000. This deed 
contained the following covenant : — 

“ And I do hereby covenant and agree to and with the said 
Lord, that I will warrant and defend the said shares, and all 
property and privileges of said corporation incident thereto, to 
the said Lord, his executors, administrators, and assigns, and 
that the said shares, property, and privileges are free and clear 
of all encumbrances; and I further covenant with said Lord, 
that the stockholders of said company have the right to use 
the waters of the Penobscot River within the limits mentioned 
in their charter for the purposes of navigation and transporta- 
tion by steam or otherwise.” 

In September, 1848, this action on the above covenant was 
docketed by consent, and a statement of facts agreed upon by 
the respective counsel, under which the opinion of the court 
was to be taken, viz. that if the claim of the City Bank was 
valid, then the plaintiff was entitled to recover; or if the 
canal and railroad company, or the stockholders thereof, had 
not a right to navigate the river, then the plaintiff was also en- 
titled to recover. This last prayer involved Moor’s right. 

In October, 1848, the court, held by Mr. Justice Ware, gave 
judgment for the defendant pro forma, at the request of the 
parties, in order that the judgment and question might be 
brought before this court, and the case was brought up by writ 
of error, as before mentioned. 

On the 31st of January, 1849, the record was filed in this 
court, and on the 2d of February, printed arguments of coun- 
sel were filed, and the case submitted to the court on the 5th. 
It was not taken up by the court, but continued to the next 
term. 

On the 28th of December, 1849, Mr. Wyman B. S. Moor 
filed, with the motion to dismiss, as above mentioned, an 
affidavit, stating the pendency of a suit by him against Veazie 
in the courts of Maine, which involved the same right of 
navigating the river which was one of the points of the pres- 
ent case. He further stated his belief, that this case was a 
feigned issue, got up collusively between the said Lord and 
Veazie, for the purpose of prejudicing his (Moor’s) rights, and 





























JANUARY TERM, 1850. 253 





Lord v. Veazie. 





obtaining the judgment of this court upon principles of law 
affecting a large amount of property, in which he and others 
were interested. 

When the motion came on for argument, a number of affi- 
davits were filed in support of and against the motion. It is 
unnecessary to state their contents, as they were not particu- 
larly commented on by the court. They proved that none of 
the persons whose interest was adverse to that of the plaintiff 
and defendant had any knowledge of these proceedings, until 
after the case was removed to this court, and submitted for de- 
cision on printed arguments, although one or more of those 
most deeply interested resided in the town in which Lord, 
one of the parties, lived. 


The motion was argued by Mr. Moor, in support of, and Mr. 
Bradbury and Mr. Hamlin against it. 


In support of the motion to dismiss, these points were taken 
by Mr. Moor : — 

1. That a fictitious suit, or a feigned issue, or a suit institut- 
ed by persons to try the rights of third persons, not parties to 
the record, is a contempt of court, and will be dismissed on 
motion. Hoskins v. Lord Berkeley, 4 Term R. 402; 3 Bl. Com. 
452; R. J. Elsam, an attorney, 3 Barn. & Cress. 597 ; 2 Inst. 
215; Brewster v. Kitchin, Comb. 425 ; Coxe v. Phillips, Cas. 
Temp. Hardwick, 237 ; Fletcher v. Peck, 6 Cranch, 147, 148. 

2. That any person as amicus curie may make the motion. 
Rex v. Veaux, Comb. 13; Dove v. Martin, Comb. 170; Brown 
v. Walker, 2 Showers, 406 ; Cox v. Phillips, before cited. 

3. A suit may be shown to be fictitious, either by inspection 
of the record or by evidence aliunde, or by both. The case of 
R. J. Elsam, before cited; Hoskins v. Lord Berkeley, before 
cited; Fletcher v. Peck, before cited ; Coxe v. Phillips, before 
cited. 

4. That this is a fictitious suit, or a suit amicably instituted 
and conducted, to affect the rights of other parties, will appear 
from the record. 

5. That it is an amicable or fictitious suit appears from the 
facts, that the suit in equity in the Supreme Judicial Court of 
Maine, Moor v. Veazie, involves the same question as to the 
construction and constitutionality of the act set forth in print- 
ed case, and marked G, as are involved in the case at bar, and 
that. the plaintiff in error is the son-in-law, and the defendant 
in error is the son, of said Samuel Veazie. 

That said suit was in contemplation before the institution of 
this suit. 

VOL. VIII. 22 
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That the defendant in error has heretofore set up the same 
claim to the property of said railroad company against the City 
Bank as is involved in this suit. 

That the existence of this suit was kept from the knowledge 
of the parties really interested, till the writ of error was en- 
tered here. ' 

This court sits for the correction of errors of inferior courts, 
and not to adjudicate upon the agreement of parties. 

There has been no such judgment in this suit that this court 
will revise by writ of error. Judiciary Act of 1789, § 22 (1 Stat. 
at Large, 84); Act of April 29, 1802, ch. 31, $ 6 (2 Stat. at 
Large, 159); Lanusse v. Barker, 3 Wheat. 137, 147 ; McDonald 
v. Smalley et al., 1 Pet. 621; Shankland v. The Corporation of 
Washington, 5 Peters, 390; Stimpson v. Westchester Railroad 
Co., 3 Howard, 553; Dewolf v. Usher, 3 Peters, 269; Zeller’s 
Lessee v. Eckert, 4 Howard, 298. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The court is satisfied, upon examining the record in this case, 
and the affidavits filed in the motion to dismiss, that the con- 
4ract set out in the pleadings was made for the purpose of in- 
stituting this suit, and that there is no real dispute between the 
plaintiff and defendant. On the contrary, it is evident that 
their interest in the question brought here for decision is one 
and the same, and not adverse; and that in these proceed- 
ings the plaintiff and defendant are attempting to procure 
the opinion of this court upon a question of law, in the decis- 
ion of which they have a common interest opposed to that of 
other persons, who are not parties to this suit, who had no 
knowledge of it while it was pending in the Circuit Court, 
and no opportunity of being heard there in defence of their 
rights. And their conduct is the more objectionable, because 
they have brought up the question upon a statement of facts 
agreed on between themselves, without the knowledge of the 
parties with whom they were in truth in dispute, and upon a 
judgment pro forma entered by their mutual consent, without 
any actual judicial decision by the court. It is a question, too, 
in which it appears that property to a very large amount is in- 
volved, the right to which depends on its decision. 

It is proper to say that the counsel who argued here the mo- 
tion to dismiss, in behalf of the parties to the suit, stand entirely 
acquitted of any participation in the purposes for which these 
proceedings were instituted ; and indeed could have had none, 
as they were not counsel in the Circuit Court, and had no con- 
cern with the case until after it came before this court. And 
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we are bound to presume that the counsel who conducted the 
case in the court below were equally uninformed of the design 
and object of these parties; and that they would not know- 
ingly have represented to the court that a feigned controversy 
was a real one. 

It is the office of courts of justice to decide the rights of 
persons and of property, when the persons interested cannot ad- 
just them by agreement between themselves, —and to do this 
upon the full hearing of both parties. And any attempt, by a 
mere colorable dispute, to obtain the opinion of the court upon 
a question of law which a party desires to know for his own 
interest or his own purposes, when there is no real and substan- 
tial controversy between those who appear as adverse parties to 
the suit, is an abuse which courts of justice have always repre- 
hended, and treated as a punishable contempt of court. 

The suit is spoken of, in the affidavits filed in support of it, 
as an amicable action, and the proceeding defended on that 
ground. But an amicable action, in the sense in which these 
words are used in courts of justice, presupposes that there is a 
real dispute between the parties concerning some matter of 
right. And in a case of that kind it sometimes happens, that, 
for the purpose of obtaining a decision of the controversy, 
without incurring needless expense and trouble, they agree to 
conduct the suit in an amicable manner, that is to say, that 
they will not embarrass each other with unnecessary forms or 
technicalities, and will mutually admit facts which they know 
to be true, and without requiring proof, and will bring the 
point in dispute before the court for decision, without subjecting 
each other to unnecessary expense or delay. But there must 
be an actual controversy, and adverse interests. The amity 
consists in the manner in which it is brought to issue before 
the court. And such amicable actions, so far from being ob- 
jects of censure, are always approved and encouraged, because 
they facilitate greatly the administration of justice between the 
parties. The objection in the case before us is, not that the 
proceedings were amicable, but that there is no real conflict of 
interest between them; that the plaintiff and defendant have 
the same interest, and that interest adverse and in conflict with 
the interest of third persons, whose rights- would be seriously 
affected if the question of law was decided in the manner that 
both of the parties to this suit desire it to be. 

A judgment entered under such circumstances, and for such 
purposes, is a mere form. The whole proceeding was in con- 
tempt of the court, and highly reprehensible, and the learned 
district judge, who was then holding the Circuit Court, un- 
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doubtedly suffered the judgment pro forma. to be entered under 
the impression that there was in fact a controversy between the 
plaintiff and defendant, and that they were proceeding to ob- 
tain a decision upon a disputed question of law, in which they 
had adverse interests. A judgment in form, thus procured, in 
the eye of the law is no judgment of the court. It is a nullity, 
and no writ of error will lie upon it. This writ is, therefore, 
dismissed. 
Order. 

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Maine, and was argued by counsel, and it appearing to 
the court here, from the affidavit and other evidence filed in 
the case by Mr. Moor, in behalf of third persons not parties to 
this suit, that there is no real dispute between the plaintiff and 
defendant in this suit, but, on the contrary, that their interest 
is one and the same, and is adverse to the interests of the persons 
aforesaid, it is the opinion of this court, that the judgment of 
the Circuit Court entered pro forma in this case is a nullity and 
void, and that no writ of error will lie upon it. On considera- 
tion whereof, it is now here ordered and adjudged by this court, 
that the writ of error be, and the same is hereby, dismissed, 
each party paying his own costs, and that this cause be, and 
the same is hereby, remanded to the said court, to be dealt with 
as law and justice may require. 





Exvisan Peart, TrusteE AND ASSIGNEE OF THE PRESIDENT, D1REc- 
TORS, AND CompaNy OF THE AGRICULTURAL BANK oF MissIssiPP1, 
PLAINTIFF IN ERROR, v. MartHA Puipps anD Mary Rick, wHo Is 
AUTHORIZED AND ASSISTED IN THE Suit By HER HusBanp, CHARLES 
Rice. 


An error in a citation, calling Mary Rice the wife of Charles Bowers, whereas she 
was the wife of Charles Rice, is not fatal in a case coming from Louisiana. The 
practice there is for the husband to assent when the wife brings a suit, so that his 
name is merely a matter of form. 

Nor is it a fatal error when the citation was issued at the instance of E. Peale as 
plaintiff in error, instead of Elijah Peale, Trustee of the Agricultural Bank of 
Mississippi. 

The acceptance of the service of the citation by the attorney for the parties shows 
that the error led to no misapprehension. 


Tis case was brought up, by writ of error, from Louisiana, 
and a motion was made by Mr. Henderson to dismiss it, upon 
the grounds stated in the opinion of the court. 
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Mr: Justice McLEAN delivered the opinion of the court. 

A motion is made to dismiss this writ of error on three 
grounds : — 

1. Because there is no citation to the defendants in error, 
as the law requires. 

2. Because the citation is addressed to Martha Phipps 
and Mary Rice, “wife of George Bowers, and by him as- 
sisted,’’ who are not the persons or parties defendants in the 
record. 

3. Because said citation is stated to have been issued at 
the instance of E. Peale, as plaintiff in error, — instead of 
Elijah Peale, Trustee of the Agricultural Bank of Mississip- 
pi, &c. 

The suit was brought by Martha Phipps and Mary Rice ; 
and in the petition they are called Martha Phipps and Mary 
Bowers, wife of Charles Rice, ‘‘ who is authorized and assisted 
in this suit by her said husband, Charles.” The defendant is 
named “ Elijah Peale, in his capacity of Trustee and Assignee 
of the President, Directors, and Company of the Agricultural 
Bank of Mississippi.” ‘The decree is in favor of Martha Phipps 
and Mary Rice. 

The citation appears to have been issued by E. Peale, and 
was directed to Martha Phipps and Mary Rice, “‘ wife of George 
Bowers, and by him assisted.”’ And the service of the citation 
was accepted by S. S. Prentiss, plaintiff's attorney, at New Or- 
leans, the 22d of October, 1849. 

The names of the defendants in error are correctly stated in 
the citation, except that Mary Rice is represented as the wife 
of George Bowers, instead of the wife of Charles Rice. Un- 
der the procedure in Louisiana, the husband is named in the 
petition as assenting to the suit brought in the name of his 
wife. He is not a party to the suit, nor is he responsible for 
costs. The use of the name of the husband is merely formal, 
and the misnomer alleged could not have misled the defendants 
inerror. Nor could they have been misled by the omission in 
the notice of the capacity of trustee, in which the defendant 
below was sued, and in which he necessarily prosecutes the 
writ of error. The acceptance of the service of the notice by 
the counsel of the defendants in error, without exception, 
shows that there could have been no misapprehension in regard 
to it. The motion to dismiss the case is overruled. 


Order. 


On consideration of the motion to dismiss this writ of error, 
submitted to the court by General Henderson, on a prior day 
22 * 
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of the present term of this court, to wit, on Friday, the 28th 
ultimo, it is now here ordered by this court, that said motion 
be, and the same is hereby, overruled. 





Jacosp P. Witson, Compiainant, v. Danie, Barnum. 


The following question, sent up to this court upon a certificate of division in opinion 
between the judges of the Circuit Court, — viz. “ Whether, according to the true 
construction of the Woodworth patent, as amended, the machines made or used 
by the defendant at the time of filing the bill, or either of them simply, do or do 
not infringe the said amended letters patent ?” — is a question of fact, over which 
this court has no jurisdiction. 

The jurisdiction given to it by statute in certified cases only extends to points of 
law. 


Tus case came up from the Circuit Court of the United 
States for the Eastern District of Pennsylvania upon a certifi- 
cate of division in opinion between the judges thereof. 

It is not necessary to do more than insert the statement of 
facts and point of division, as they are found in the record. 


Statement of Facts and Point of Division of Judges. 


Unitep Srates or America, Eastern District of Pennsylvania. 
At a Circuit Court of the United States, begun and held at 
the city of Philadelphia, for the Eastern District of Pennsylva- 
nia, on the 13th day of November, in the year of our Lord 1849. 
Present, the Honorable Robert C. Grier, and the Honorable 
John K. Kane. 


Jacosp P. Witson v. Daniet Barnum. 
Statement of Facts. 


This was a suit in equity. The bill was filed April 5th, 
1849, by the plaintiff, as assignee of letters patent issued to 
William Woodworth. After due notice, a motion was made 
for a special injunction, which was fully heard before his Honor, 
John K. Kane, at a regular Circuit Court, on the 21st, 22d, 
23d, 24th, and 25th days of May, A. D. 1849, his Honor, Judge 
Grier, being absent. The defendant resisted the motion, and 
filed affidavits on his part, when, after a full hearing of the 
parties and arguments of counsel, on the Ist day of June, 
1849, a special injunction was granted, a copy of which is an- 
nexed to this statement. Afterwards, on the 4th day of June, 
1849, the defendant filed an answer, setting up the fact of his 
having a patent for his machine, and denying all similarity be- 
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tween it and that of the plaintiff; which same defence had 
been previously set up by the said affidavits, on the hearing 
of the motion for the injunction. Afterwards, on the 29th 
day of June, 1849, a motion was made by the defendant to 
dissolve the injunction, which motion was duly argued on the 
bill and affidavits on the part of the plaintiff, and on the an- 
swer and affidavits on the part of the defendant; and on the 
lst day of August, 1849, an order was made in the cause di- 
recting an issue to be tried by a jury, for the purpose of ascer- 
taining whether the machines of the defendant were or were 
not infringements of the machine of the plaintiff, and ordering 
the injunction to stand, on the plaintiff giving security to the 
defendant in the sum of ten thousand dollars, which was done. 

The issue came on to be tried by a jury on the 17th day of 
October, 1849, and after a protracted trial, the jury was dis- 
charged, not being able to agree. 

At this present term of the court, both of the judges being 
present, a motion was made by the defendant to dissolve the 
injunction, and arguments of counsel were heard thereon. 
Thereupon, without any decision being had on said motion, 
and upon an agreement of the parties, with the consent and by 
the direction of the court, this cause was brought to a final 
hearing on the pleadings and the proofs which had been taken 
herein, as well as on the proofs and evidence which were put 
in on the trial of the issue before the jury, and which last- 
named proofs and evidence were, for the purpose of said final 
hearing, considered as proofs in this cause. 

The pleadings were a bill, an answer, and a replication, 
copies of which are hereunto annexed, and a copy of all the 
proofs and evidence used on said final hearing is also hereunto 
annexed. 

On said final hearing, it appeared and was determined by the 
court as matter of fact, — 

1. That letters patent of the United States were issued to 
William Woodworth, on the 27th day of December, 1828, of 
the tenor and effect mentioned in the bill. 

2. That William Woodworth died intestate, on the 9th day 
of February, 1839, in the city of New York, and that William 
W. Woodworth, his son, and one of his heirs at law, was there- 
upon duly appointed his administrator by the surrogate of the 
city and county of New York. 

3. That on the 16th day of November, 1842, an extension 
of the said letters patent for seven years from the 27th day of 
December, 1842, was duly granted by the United States, under 
the eighteenth section of the Patent Act of July 4, 1836, to 
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the said William W. Woodworth, as administrator as afore- 
said. 

4. That by an act of Congress of the United States, passed 
February 26th, 1845, the said letters patent were further ex- 
tended to the said William W. Woodworth, as administrator 
as aforesaid, for seven years from the 29th day of December, 
1849. 

5. That on the 8th day of July, 1845, the said letters 
patent were surrendered for a defective specification, and re- 
newed letters patent were thereupon issued on the same day, on 
an amended specification, to the said William W. Woodworth, 
as administrator as aforesaid ; which renewed letters patent were 
of the. tenor and effect set forth in the bill. An authenticated 
copy of the said renewed letters patent of July 8, 1845, and 
of the specification and drawings thereto, and an authenticated 
copy of the said original letters patent of December 27th, 1828, 
and of the specification and drawings thereto, were produced 
on the hearing, and may be produced on argument, before the 
Supreme Court of the United States. 

6. That the exclusive right of the said renewed letters pa- 
tent of July 8, 1845, for the district of Southwark, in the 
county of Philadelphia, and Eastern District of Pennsylvania, 
was vested in the plaintiff. 

7. That the defendant had erected, within the said district 
of Southwark, and used and operated therein, since the said ex- 
clusive right became vested in the plaintiff, and before the filing 
of the bill, a machine for tonguing and grooving boards and 
plank, and also a machine for planing boards and plank. Tne 
machine for tonguing and grooving boards and plank wes con- 
structed as stated in the evidence. (A model thereof was pro- 
duced on the hearing by the plaintiff, and the machine itself 
was produced on the hearing by the defendant. The same are 
certified by the clerk of the court, and may be used on argu- 
ment before the Supreme Court of the United States.) The 
machine for planing boards and plank was constructed as shown 
by a model produced on the hearing by the plaintiff, and by 
the machine itself on the hearing by the defendant. (The 
same are certified by the clerk of the court, and may be used 
on argument before {the] Supreme Court of the United States. ) 

8. That letters patent were issued to the defendant on the 
13th day of March, 1849, which are referred to in, and a copy 
of which is annexed to, his answer herein. 

On the final hearing, the following question occurred, to 
wit: — 

Whether, according to the true construction of the Wood- 
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worth patent, as amended, the machines made or used by the 
defendant, at the time of filing the bill, or either of them singly, 
do or do not infringe the said amended letters patent. 
On which question the opinions of the judges were opposed. 
Whereupon, on a motion by William H. Seward and St. 
George Tucker Campbell, plaintiff's counsel, it was ordered 
that the point on which the disagreement hath happened may, 
during the term, be stated, under the seal of the court, to 
the Supreme Court to be finally decided. 
R. C. Grier. 
J. K. Kane. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case comes before the court upon a certificate of di- 
vision, and has been submitted on printed arguments. 

The plaintiff, who claims as assignee of what is generally 
called the Woodworth patent, filed a bill in equity, praying an 
injunction against the defendant to restrain him from using a 
certain machine, in which, as the complainant charged, boards 
were planed, tongued, and grooved in the same manner as in 
the Woodworth machine; the machine of the defendant oper- 
ating in the same way in every respect as the one for which 
the complainant held the patent. 

The defendant, in his answer, denied that his machine was 
substantially like and upon the plan of the Woodworth ma- 
chine. Other defences were also taken in the answer. But it 
is not necessary to notice them, as they do not concern the 
question certified. 

A great mass of testimony was taken on both sides in the 
Circuit Court, and models and drawings produced of the two 
machines ; all of which have been sent up for the examination 
and consideration of this court, with the certificate of division. 

On the final hearing of the case, the judges of the Circuit 
Court differed in opinion on the following question : — ‘* Wheth- 
er, according to the true construction of the Woodworth patent, 
as amended, the machines made or used by the defendant at 
the time of filing the bill, or either of them singly, do or do 
not infringe the said amended letters patent?” 

The question thus certified is one of fact, and has been dis- 
cussed as such in the arguments offered on both sides. It isa 
question as to the substantial identity of the two machines. 
And its decision must depend upon the testimony of witnesses ; 
the examination of the models and drawings, or of the ma- 
chines themselves; and the application of mechanical prin- 
ciples and combinations, which the court could learn only 
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from the testimony of persons skilled in the science of me- 
chanics. 

The jurisdiction of this court to hear and determine a ques- 
tion certified from the Circuit Court is derived altogether from 
the Act of 1802, ch. 31, § 6 (2 Stat. at Large, 159); and that 
act evidently gives the jurisdiction only in cases where the 
judges of the Circuit Court differ in opinion on a point of law. 
The language of the whole provision upon this subject so clear- 
ly requires this construction, that it is unnecessary to comment 
on it. And it would be utterly inconsistent with the well 
known and established proceedings of courts of equity, as well 
as courts of common law, to take out of a case during its prog- 
ress a single question of fact, and send it here with the evi- 
dence upon that point only, for the final decision of this court. 
In the case before us, a great number of facts must be ascer- 
tained and determined from the evidence, before a final opinion 
could be formed upon the question certified. 

Besides, this act of Congress has been in force for nearly half 
a century, and has been repeatedly acted on in this court ; and 
it has uniformly received the construction we now give to it. 
In the multitude of questions which have been certified, this 
court has never taken jurisdiction of a question of fact. And 
in a question of law it requires the precise point to be stated, 
otherwise the case is remanded without an answer. 

The question now certified being one of fact, we have no 
jurisdiction ; and the case must therefore be remanded to the 


Circuit Court, to be there proceeded in as law and justice may 
require. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Eastern District of Pennsylvania, and on the point or question 
on which the judges of the said Circuit Court were opposed in 
opinion, and which was certified to this court for its opinion, 
agreeably to the act of Congress in such case made and pro- 
vided, and was argued by counsel. And it appearing to this 
court, upon an inspection of the said transcript, that no point 
in the case, within the meaning of the act of Congress, has been 
certified to this court, the point or question being one of fact, 
it is thereupon now here ordered and decreed by this court, 
that this cause be, and the same is hereby, dismissed, and that 
this cause be, and the same is hereby, remanded to the said 
Circuit Court, to be proceeded in according to law. 
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JoHNnN Dor, Lessee or Jacop CHEESMAN, PETER CHEESMAN AND 
SaraH, HIS Wire, BeersHepa Parker, Warp Pearce, Joun 
Cuark AND MarGaret, HIS Wire, ANN Jackson, Wiuuiam Jack- 
son, Sewarp Jackson, aND Mary Jackson, WaTSON AND 
Sarau, HIS Wire (LATE Saraw Pearce), WittiaM Pearce, Warp 
Pearce, Mirasa Epwarps, James Epwarps, Ricnarp Pearce, 
Wituiam, JAMES, AND MarGaret Pearce, THomas Morris anp 
Mary, wis Wire (LATE Mary Pearce), EvizaBetH PoweELL (LATE 
EizaBetH Pearce), Jacop Wittiams AND ExizaBetH WILLIAMS, 
SaraH Smattwoop, Desoran Bryant, Georce L. Hoop anp 
Letitia, His Wire, IN HER RiGcuT, JosepH SMALLWoop, JosEPH 
Hourrr, Jane Turner, Jonn Brown anp Mary, nis WIFE, IN 
HER Ricut, Witt1aAmM Sma.tiwoop, Isaac Hurrr anp ELizaBetH, 
HIs WIFE, IN HER Ricut, RichHarp SuHarp aNnp Mariam, HIS 
Wire, IN HER Ricut, Ranpatt NicHoLtson anp DrvusELia, 
His WIFE, IN HER Ricut, Jacop Matrison AND JEMIMA, HIS 
Wire, in HER Ricut, JosepH NicHoLsoN AND Mariam, HIS 
Wire, IN HER Ricut, THomas Pearce, aNnD MattHew Pearce, 
(aLL Citizens oF New Jersey,) PLAINTIFF IN ERROR, v. THOMAS 
Watson, DEFENDANT. 





Where a testator made certain devises to his two grandchildren, “provided, and the 
legacies herein before devised are upon this special condition, that, if both my said 
grandchildren shall happen to die under age and without any lawful issue, then it 
is my will that three fourth-parts shall be equally divided between Sarah Small- 
wood and others,” &c., and the two grandchildren lived many years after they ar- 
rived at full age, and then both died without issue, the devise over to Sarah Small- 
wood, &c., never took effect, because the two grandchildren both arrived at full 
age. 

The plaintiffs below having claimed the whole as the heirs of Sarah Smallwood, the 
court instructed the jury that they could not recover. But the plaintiffs below 
claimed, in this court, that they were entitled to recover a part, because they were 
a portion of the heirs of the two grandchildren. This point was not made in the 
court below, and therefore cannot be made here. 

The Supreme Court of Pennsylvania decided, with regard to this very will, that the 
devise over to Sarah Smallwood never took effect. This decision was made in 
1795, and the acquiescence of half a century would seem to close all litigation un- 
der the will. But even if it did not, this court is of the same opinion. 


Tuts case was brought up, by writ of error, from the Circuit 
Court of the United States for the Eastern District of Pennsyl- 
vania. 

It was an ejectment brought by the lessee of Cheesman, 
&c., to recover certain lots in the city of Philadelphia. As the 
defendant below offered no evidence but contested the validity 
of the title shown by the plaintiff, it is necessary to set that 
forth. It was as follows, viz. :— 

The plaintiff gave in evidence the deed of conveyance from 
the Proprietors of Pennsylvania, Thomas and Richard Penn, to 
James Parrock, bearing date 5th September, 1749, under the 
great seal of the Province. 
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Also, the last will and testament of James Parrock, bearing 
date 24th May, 1754, admitted to probate 24th January, 1755. 

One of the arguments of the counsel for the plaintiff in error 
being founded upon the presumed intention of the testator, as 
gathered from a comparison of several clauses in the will, it 
becomes necessary to insert them. 

The devises contained in the will material to this contro- 
versy are, in substance, the following : — 

1. To his wife, Hannah Parrock, of his dwelling-house, 
kitchen, and lot of ground in Second and Sassafras Streets, to- 
gether with various rent charges issuing out of lots of land, to 
hold during her life, with remainder of the said dwelling-house, 
kitchen, and lot of ground, and certain of those rent charges, 
to his granddaughter, Sarah Parrock, and her heirs ; and as to 
the other of said rent charges to his grandson, John Parrock, 
and his heirs. 

2. To his wife, Sarah Parrock, for life, the use of certain 
goods and chattels; and to his grandson, John Parrock, certain 
other goods and chattels. 

3. To his grandson, John Parrock, and his heirs, his bank 
and water lot in the Northern Liberties of said city, in breadth 
50 feet, and depth into the Delaware 254 feet, and his piece of 
upland and meadow in the Northern Liberties of about fifty- 
six acres, and his bank and water lot in said city, in breadth 71 
feet, in length or depth into the Delaware River 250 feet ; also 
certain rent charges. 

4. To his granddaughter, Sarah Parrock, and her heirs, a ten- 
ement and lot of ground, adjoining the messuage and lot before 
devised to her; also another piece of ground, in breadth, north 
and south, 22 feet, in length and depth, east and west, 51 feet, 
bounded westward by an alley, &c., northward by M. Hilliga’s 
lot, &c.; also his bank and water lot in said city, in breadth 
AO feet, in length 250 feet, into the River Delaware, bounded 
by Sassafras Street, by Front Street, and by Leeches’ lot ; with 
- certain other rent charges. 

5. He then devised to his said granddaughter Sarah, and his 
said grandson John, all that his pasture or piece of land in the 
Northern Liberties, by Oldman’s land, Daester’s land, and the 
York road, containing three acres, to be equally divided be- 
tween them, to said John and his heirs, and to said Sarah and 
her heirs. 

6. The testator then devised, in these words and figures : — 

“ And Ido hereby empower and order my said executors, 
and the survivor of them, to sell and dispose, as soon as my 
said grandchildren shall come of age, all that my piece or lot 




















JANUARY TERM, 1850. 265 








Doe v. Watson. 





of ground, situate on the south side of Vine Street aforesaid, 
about seventy-one feet from said Second Street corner, and ex- 
tending east sixteen feet and one half, to Preserve Brown’s lot ; 
south, fifty-one feet, to John Denton’s lot; west, by said Den- 
ton’s lot, sixteen feet and an half; and north, fifty-one feet, by 
John Marle’s lot ; together with the appurtenances, to any per- 
son or persons that will purchase the same, and for the best 
price that they can reasonably get; to hold to such purchaser 
or purchasers, his heirs and assigns, for ever ; and to give good 
deeds, or other sufficient conveyances ; and the moneys arising 
by reason of said sale shall be equally divided between my said 
two grandchildren, John and Sarah Parrock, share and share 
alike.” 

7. He devises a house and lot to ‘“‘ Mary Parrock, the widow 
of my son John Parrock, deceased, and mother of my said 
grandson, John Parrock,”’ and to Lydia Cathcart, a house and 
lot, —“‘ to hold the said messuage so devised to said Mary Par- 
rock during the term of her natural life, if she shall so long 
continue my said son’s widow. And to hold the said last-men- 
tioned messuage unto the said Lydia Cathcart, during the term 
of her natural life, if she shall so long continue a widow. And 
from and immediately after their, or either of their (the said 
widows) decease, day, or days of marriage, then I give and _ be- 
queathe all and singular the said two messuages unto my said 
grandson, John Parrock, to hold to him and his heirs and as- 
signs for ever.” 

8. The testator gives pecuniary legacies to said Mary Parrock 
and Lydia Catheart ; to the children of John Smallwood, de- 
ceased, his wearing apparel ; and pecuniary legacies to the chil- 
dren of William and Mary Paschal ; to Sarah Smallwood, the 
widow of John Smallwood, deceased, and to Sarah James and 
Hannah James, he gives pecuniary legacies. 

9. “And it is my will that the several and respective lega- 
cies herein before devised unto my grandson John Parrock, and 
unto my granddaughter Sarah Parrock, shall be paid and de- 
livered to them as they shall respectively come of age.” 

10. The testator devised all the rest and residue of his per- 
sonal estate unto his wife Hannah, his said grandson John, and 
his granddaughter Sarah, to be equally divided between them. 

11. ‘ Provided always, nevertheless, and the several legacies 
herein before devised unto my said grandson John Parrock, and 
my said granddaughter Sarah Parrock, are on this special con- 
dition, that if both my said grandchildren shall happen to die 
under age, and without any lawful issue, then it is my will ”’ 
that the one fourth part of all and singular the real and per- 
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sonal estate unto them herein before devised shall go to the 
monthly meeting of the people called Quakers, at Philadelphia ; 
and the other three parts of said real and personal estate shall 
be equally divided between “the said Sarah Smallwood, the 
widow of John Smallwood, and their children ; the children 
of Thomas Smallwood; the children of Benjamin Richards; 
the children of William Paschal, deceased ; the said Sarah Pas- 
chal, said William Paschal; widow Lydia Cathcart and her 
children ; Joseph Fordam and his children ; Richard Fordam 
and his children ; the children of Isaac Ashton, deceased ; Sa- 
rah Thomas and her children; Mary Lee and her children ; 
Lydia Davis and her children ; John Spencer and his children, 
and to the survivor of them, and to the heirs and assigns of 
such survivors or survivor, as tenants in common, (and not as 
joint tenants,) for ever ; any thing heretofore contained to the 
contrary thereof in any wise notwithstanding.” 

In addition to that written evidence, the lessors of the plain- 
tiff gave evidence by the mouths of witnesses, conducing to 
prove that the grandchildren of the testator, John Parrock and 
Sarah Parrock, both died without issue and unmarried ; that 
both said John Parrock and Sarah Parrock had attained full age 
before their respective deaths, and died long after the death of 
the testator; that said John Parrock died about the year 1790; 
that Peter Cheesman and wife (who was Mary Smallwood) 
were both related to John Parrock,—said Peter Cheesman 
married his relation ; that John Smallwood and James Parrock 
were half-brothers; with other evidence of the genealogy of 
the lessors of the plaintiff; and that John Smallwood was dead 
when the will of James Parrock was made. 

The defendant gave no evidence. 

The counsel for the plaintiff then prayed the court to give 
the following instruction to the jury, viz. :— 

“If the jury believe the evidence given by the plaintiffs of 
pedigree, then, under the true construction of the will of James 
Parrock, the plaintiffs are entitled to recover ; it being proved 
by plaintiffs that both John Parrock, the grandson, and Sarah 
Parrock, the granddaughter, died over age, and without issue.”’ 

But the said learned judges refused to charge the jury as so 
requested, and gave in charge to the jury, that under the said 
will the plaintiffs could not recover, inasmuch as the devise 
over to plaintiffs’ ancestors, in the said will mentioned and con- 
tained, never took effect, by reason of the devisees therein 
named, viz. John Parrock and Sarah Parrock, having both ar- 
rived at full age. 

To this instruction the counsel for the plaintiff excepted, and 
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upon it brought the case up to this court. The jury, of course, 
found a verdict for the defendant. 


It was argued by Mr. Bibb, for the plaintiff in error, and by 
Mr. Wharton and Mr. Meredith, for the defendants. 


Mr. Bibb made the following points: — . 

I. That the charge as actually given by the court was er- 
roneous, because it limited and confined the derivation of title 
of the lessors of the plaintiff solely to the question of their be- 
ing devisees of James Parrock, to the total exclusion of the 
right of each and every of the lessors, as heir or heirs of either 
said Sarah Parrock or of said John Parrock, the immediate 
devisees of James Parrock, who, or one of which said grand- 
children, became the stirpes or root of descent and inheritance. 

II. That the court erred in the construction of the will and 
testament of James Parrock as given in charge to the jury, and 
in refusing the charge as moved by the counsel for the plaintiff. 

It is not necessary to state Mr. Bibb’s argument upon the 
first point, because this court decided that the point had not 
been made in the court below, and therefore could not be made 
here. 

II. That the court erred in the construction of the will and 
testament of James Parrock, as given in charge to the jury, and 
in refusing the charge as moved by the counsel for the plaintiff. 

This leads to the inquiry into the true intent of the testator. 
The intention of the testator is to be sought upon the whole 
instrument, taken in all its parts as one whole. ‘The words 
must follow the intent of the devisor. ‘The sentences may be 
transposed to preserve the meaning of a will. One part of a 
will shall be expounded by another. 

These rules are to be observed : —“ 1st. No will ought to be 
construed per parcellas, but by entireties. 2d. To admit of no 
contrariety or contradiction. 3d. No nugation, or any nugatory 
thing, ought to be in a will.” 8 Vin. Abr., Devise F’. a, p. 181, 
pl. 11,12, 13; 5 Bac. Abr., F. p. 522, pl. 13; Sparks v. Purnell, 
Hobart, p. 75, pl. 93; Bamfield v. Popham, 2 Freeman, 267 ; 
Frogmorton v. Holyday, 3 Burr. 1622. 

To effectuate the intent of the testator, the word “ or” shall 
be taken for “and,” and the word “and” for “or.’? Out of 
the multiplicity of decisions and examples on that of “or” in- 
stead of “and,” and “and” instead of “ or,” the following will 
suffice : — Jackson v. Jackson, 1 Ves. sen. p. 217, case 113; 
Maberly v. Strode, 3 Ves. 450-454; Bell v. Phyn, 7 Ves. 458; 
Read v. Snell, 2 Atk. 642, case 351; 8 Vin. Abr., Devise F’. a. 
2, p. 187, pl. 1. 
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Construing the will of James Parrock by the rules aforemen- 
tioned, — not looking to this or that parcel, or this or that de- 
vise alone, but viewing all its parts as one whole, to find the 
intent of the testator, — the just conclusions are, — 

Ist. That if his grandson John had died leaving issue at his 
death, that issue should have taken the part devised to him. 
So, likewise, as to the part devised to the granddaughter Sarah, 
if she had died leaving issue at her death, her issue would have 
taken that part. That intent is manifested by the devises to 
them respectively, and their heirs, in the fore part of the will. 

2d. That the testator intended, by the after clauses in his 
will, to qualify the estates respectively devised to his said 
grandchildren, both real and personal, by annexing the contin- 
gency to each estate, of having lawful issue of their respective 
bodies living at their respective deaths. 

3d. That he intended, if the oue or the other of said grand- 
children should die, leaving no issue lawfully begotten, the sur- 
vivor should take the whole, subject to the contingency of 
leaving lawful issue at his or her death. 

Ath. That, in the event that both his said grandchildren 
should die leaving no lawful issue, then the estate, real and 
personal, should go, one fourth to the Quaker Society at Phila- 
delphia, and the other three fourths to be equally divided be- 
tween the persons named in the devise over to Sarah Small- 
wood and others. 

5th. That the testator intended to give to each of his said 
grandchildren only estates tail in the lands; and that the sur- 
vivor of the two should, in case of the prior death of the oth- 
er, Without leaving lawful issue at his or her death, take but 
an estate tail, or an estate subject to the executory devise. 

6th. The testator did not intend to give to either of his said 
grandchildren a clear, unencumbered, vendible estate, upon 
which either could raise money by sale at full age ; but intend- 
ed to continue and perpetuate the estate in the family, as far 
forth as the law would tolerate such a perpetuity ; and so in- 
tending, he therefore empowered and ordered his executors to 
sell a specified parcel of his real estate “as soon as my said 
grandchildren shall come of age,” and divide the money thence 
arising equally between his said grandchildren. 


Mr. Wharton and Mr. Meredith, for defendant in error. 

The only question before the court below was the construction 
of the will of James Parrock. The plaintiff’s lessors pretended 
no other title than that of devisees of the said James Parrock. 
They did not claim, nor pretend to claim, as heirs at law, or 
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statutory heirs, of John and Sarah Parrock, or either of them: 
After the evidence on their part was closed, (the defendant hav- 
ing offered none, ) the plaintiffs’ counsel requested the court to 
charge the jury, that, “if the jury believe the evidence given 
by the plaintiffs of pedigree, then, under the true construction 
of the will of James Parrock, the plaintiffs are entitled to re- 
cover; it being proved by plaintiffs, that both John Parrock, 
the grandson, and Sarah Parrock, the granddaughter, died over 
age, and without issue.” The court refused so to charge, but 
instructed the jury that, under the will, the plaintiffs could not 
recover, inasmuch as the devise over to the plaintiffs’ ancestors 
never took effect. And to this charge the plaintiffs excepted ; 
and it is the only exception or point of law arising from the 
record. So that the plaintiffs in error cannot now raise a new 
point in this court, which they never took below, and thus shift 
their ground of claim and title. Their evidence was directed 
to the point of establishing their right as heirs of the devisees 
named in the will, and not as heirs of John and Sarah Parrock, 
and they made out no such title by their evidence. 

Then, as to the construction of the will of James Parrock. 
What was the intention of the testator ? 

He had given certain property to his wife, for life ; and, after 
her decease, he had devised certain portions of it to his grand- 
son, John, in fee, and certain other portions of the same to his 
granddaughter, Sarah, in fee. With respect to the Vine Street 
property, he had ordered that to be sold by his executors, so 
soon as John and Sarah came of age, and the money arising 
from the sale to be equally divided between the two grandchil- 
dren. There was, thus, with respect to this property, an equi- 
table conversion of the realty into personalty, in case the devi- 
sees attained their majority. See Burr v. Sim, | Wharton, 
252; Simpson v. Kelso, 8 Watts, 247; Reading v. Blackwell, 
1 Bald. 166. Having thus provided for his two grandchildren, 
he looked to the contingency of both dying under age, and 
without issue; and, in that event, and in that event alone, he 
declared that one fourth of the property devised to them should 
go to the monthly meeting of the people called Quakers, at 
Philadelphia, and the other three fourths should be divided be- 
tween Sarah Smallwood and the other persons named and de- 
scribed in the will. 

The title of the plaintiffs, even if they should establish their 
pedigree, depends altogether upon their showing that both John 
and Sarah Parrock died under age, and without any lawful is- 
sue. And upon the trial they distinctly showed, that neither 
of said devisees died under age. Where, then, is their title? 

23 * 
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The construction of this will is settled by adjudicated cases, 
in Pennsylvania and elsewhere. Lessee of Cheesman v. Wilt, 
1 Yeates, 411, in 1795, is a case upon this very will; and was 
an ejectment for part of the property claimed under the execu- 
tory devise to the plaintiffs lessors. The Supreme Court of 
Pennsylvania held the case to be ‘extremely clear,” and that 
the remainders could only take effect upon the happening of 
both contingencies, namely, the dying under age and without 
issue. Having no doubt, the court refused to reserve the point 
upon the construction of the will. 

In Welsh v. Elliott, 138 Serg. & Rawle, 205, under a de- 
vise of certain land to the testator’s son, Robert, after the death 
of his mother, and in case Robert “ departs this life before he is 
of age, or without lawful issue,” the land was given to another 
son, in fee, upon certain conditions. Robert having attained 
the age of twenty-one, but died without issue, it was held that 
he took an estate in fee-simple indefeasibly. Chief Justice 
Tilghman, in this case, (p. 206,) says, —‘“ That the estate in 
fee of Robert would have become indefeasible, either by his at- 
taining the age of twenty-one or having issue, has been so re- 
peatedly decided, that, on that point, I will only refer to two 
cases.”” The cases referred to by him are Holmes v. Holmes, 
5 Bin. 552, and Hauer v. Sheetz, 2 ib. 532. 

In the last of these cases, under a devise to one son of testa- 
tor, F'., and in case he should die under the lawful age of twen- 
ty-one, or without issue, his share should go to another son, P., 
it was held that or should be construed and, and that F, having 
attained twenty-one, and died afterwards without issue, an in- 
defeasible fee vested in him, and descended to his heir at law. 
“This has been the uniform construction of this clause in 
wills,” says Tilghman, C. J. (2 Bin. 544), from the case of 
Price v. Hunt, Pollexfen, 645, in the year 1684.” To the 
same effect are Carpenter v. Heard, 14 Pick. 449, and Dallam 
v. Dallam, 7 Har. & Johns. 220, and many other cases. 

There was no looking on the part of the testator to an indefi- 
hite failure of issue, as one of the contingencies. On the con- 
trary, the intent was, to provide for this contingency within a 
limited time, namely, at the death of the devisees; inasmuch 
as the devise over was to persons in being. But the rule of 
construing the first devise an estate tail has no application, 
where the contingency mentioned in the will is that of “dying 
under age and without issue”; for, as is shown by the authori- 





_ ties, the estate becomes an indefeasible fee in the first taker, 


upon the occurrence of either of the two events. 
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Mr. Justice McLEAN delivered the opinion of the court. 

This is a writ of error, which brings before us a judgment of 
the Circuit Court of the Eastern District of Pennsylvania. 

The lessors of the plaintiff brought an action of ejectment to 
recover certain premises, generally described in the declaration, 
and situated in the city of Philadelphia. To sustain the right 
claimed by the plaintiff, a deed of conveyance from Thomas 
and Richard Penn, the original proprietors of Pennsylvania, for 
the premises in controversy, dated the 5th of September, 1749, 
to James Parrock, was given in evidence. The will of James 
Parrock, dated the 24th of May, 1754, was then read to the ju- 
ry, in which, after making several devises to his grandchildren, 
John Parrock and Sarah Parrock, their heirs and assigns, he adds, 
— ‘Provided always, and the legacies herein before devised 
to the said John and Sarah are upon this special condition, that 
if both my said grandchildren shall happen to die under age 
and without any lawful issue, then it is my will that one fourth 
part of all and singular the real and personal estate to them be- 
fore devised shall go to the monthly meeting of the people 
called Quakers ; and the other three fourth parts to be equally 
divided between Sarah Smallwood and others, and to the sur- 
Vivors or survivor, as tenants in common for ever.” 

It was proved that John Parrock and Sarah Parrock lived 
many years after they arrived at full age, and that both died 
without issue, long after the death of the testator. Evidence 
was offered conducing to prove that the Smallwoods named in 
the will descended from John Smallwood, the half-brother of 
the testator, and that the lessors of the plaintiff were connected 
with the persons to whom the devise over was made. No evi- 
dence was given by the defendant. And the lessors of the 
plaintiff prayed the court to instruct the jury, “If they believe 
the evidence given by the plaintiffs of pedigree, then, under the 
true construction of the will of James Parrock, the plaintiffs are 
entitled to recover; it being proved by the plaintiffs that both 
John Parrock, the grandson, and Sarah Parrock, the grand- 
daughter, died over age and without issue.” 

“ But the court refused to charge the jury as so requested, and 
gave in charge to them, that under the said will the plaintiffs 
could not recover, inasmuch as the devise over to plaintiffs’ an- 
cestors, in the said will mentioned and contained, never took ef- 
fect, by reason of the devisees therein named, viz. John Parrock 
and Sarah Parrock, having both arrived at full age.” To which 
an exception was taken. 

The form of the charge prayed is not free from objection. 
It assumes the sufficiency of the evidence to prove the heirship 
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of the lessors of the plaintiff, if the jury should believe it. Now 
the evidence was somewhat vague and uncertain, and the jury 
might well have doubted whether the heirship was proved. 
But the instruction given waives this objection. From the in- 
struction, as well as the prayer, it is clear that the claim of heir- 
ship was as descendants of the persons named in the will, to 
whom the property was devised over. 

In the argument here, the counsel for the plaintiff asks the 
reversal of the judgment, on the ground, that the instruction 
was against the right of the lessors, or any part of them, to re- 
cover, although proved to be the heirs at law of John and Sa- 
rah Parrock. 

The attention of the Circuit Court was not drawn to this 
point, no instruction was asked in regard to it, and it cannot 
now be made. ‘The construction turned upon the contingent 
devise, and as that was held not to have taken effect, the court 
instructed the jury that the lessors of the plaintiff could not re- 
cover. This instruction was explicit, and could not have been 
misunderstood by the counsel in the Circuit Court ; and as this 
was excepted to, and no other one prayed, it presents the only 
question for our consideration. 

This devise was brought before the Supreme Court of Penn- 
sylvania at January term, 1795, in the case of the Lessee of 
Cheesman v. Abraham Witt, and the court then held that the 
devise over did not take effect. They decided “that the re- 
mainders over could only take place on the happening of both 
contingencies, — the grandchildren who were the primary devi- 
sees dying under age and without issue.” 1 Yeates, 411. 

A decision thus made, and which seems to have been acqui- 
esced in for more than half a century, within which time the 
property by descent or otherwise must have passed through the 
hands of persons who belonged to two or three generations, and 
which has necessarily become a rule of property, would seem 
to close all litigation under the will. But if the question re- 
mained open and una‘fected by the lapse of time, the change 
of owners, and the great increase of value in the property, we 
should have difficulty in coming to any other decision than the 
one above stated. 

We assent to the rule, that, in construing a will, the intention 
of the testator must govern. And that intention is to be ascer- 
tained from the whole instrument. If the intent of the testa- 
tor be apparent, effect will be given to it, though he may have 
used inappropriate terms to attain his object. Under such cir- 
cumstances, the conjunctive “ and ’’ may be read as the disjunc- 
tive “or,” or the disjunctive may be changed into the conjunc- 
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tive. But this latitude of construction is never exercised where 
the language of the will is explicit, and the intent of the testa- 
tor is not doubtful. In such a case, the import of the words 
used must be taken. 

In the fore part of the will, specific devises are made of real 
property to his two grandchildren by the testator, and when 
‘they shall come of age” he directs his executors to sell a cer- 
tain lot and divide the proceeds between them; and certain 
other pecuniary legacies are given to them to be paid at the 
same time; also, they are declared to be the residuary legatees 
of the testator. The condition then follows, that “if both my 
grandchildren shall happen to die under age and without any 
lawful issue, then it is my will that,” &c. This devise over 
includes the personal as well as the real estate devised. 

That the testator intended to give the property devised to 
his grandchildren and to their issue is clear, and from this it is 
argued, with some force, that he intended the devise over to 
take effect on the contingency that they should die without 
issue, though after they become of full age. To effectuate this, 
it would be necessary to change the word “and” into “ or,’ so 
that the devise over should read, “if both my grandchildren 
shall happen to die under age, or without any lawful issue,” 
&e. 

To this reading is opposed the explicit language of the testa- 
tor, which limits the condition of the devise over to the death 
of his grandchildren under age and without any lawful issue. 
These two events must happen, as constituting the contingen- 
cy on which the devise was to take effect. The language is 
so explicit, and the intention of the testator so obvious, that it 
would seem he could not have been mistaken. Is there any 
thing in any part of the will to control this language ? 

From the specific devises to his grandchildren and to their 
issue by the testator, his intention is inferred, in opposition to 
the language used, that on their death, at any time, without is- 
sue, the devise over was to take effect. This view is not sus- 
tained by the tenor of the will. 

Several of the legacies to the grandchildren were money, to 
be paid when they became of full age. These, as well as the 
real estate, were devised over “‘on their death under age and 
without lawful issue.” Now is this devise consistent with the 
supposition that it was to take effect at any future period, how- 
ever remote, on the death of the grandchildren? They were to 
receive their legacies, and the real estate devised to them, when 
of age ; and they had a right to use their property, and especial- 
ly their pecuniary legacies, as their convenience might require. 
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The testator could not have intended to devise over property 
thus received and necessarily appropriated. He did not intend 
to withhold from these children, the objects of his regard and 
of his bounty, during their lives, the use of the property he 
gave them. ‘The nature of this devise goes strongly to show 
that the testator intended it should take effect “on the death 
of the grandchildren before they became of age, having no law- 
ful issue.” 
The judgment of the Circuit Court is affirmed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Eastern 
District of Pennsylvania, and was argued by counsel. On con- 
sideration whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this cause 
be, and the same is hereby, affirmed, with costs. 





JonaTHAN M. Reep, PLAINTIFF IN ERROR, v. THE PROPRIETORS OF 
Locks AND CANALS ON Merrimac River, DEFENDANTs. 


It is the duty of the court to give a construction to a deed so far as the intention of 
the parties can be elicited therefrom; but the doubt in the application of the de- 
scriptive portion of a deed to external objects usually arises from what is called a 
latent ambiguity, which has its origin in parol testimony and must necessarily be 
solved in the same way. It therefore, in such cases, becomes a question to be de- 
cided by a jury, what was the intention of the parties to a deed. 

Therefore, there was no error in the following instructions given by the court to the 
jury, viz.:—“ That if the jury believed from the evidence, looking to the monu- 
ments, length of lines and quantities, actual occupation, &c., that it was more 
probable that the parties to the mortgage intended to include therein the demanded 
premises than otherwise, they should return their verdict for the tenants.” 

Where a claim to land was maintained upon an uninterrupted possession of forty 
years, the death of the original holder and subsequent reception of rent by his 
widow did not break the continuity of possession. She is liable to account for the 

_ Tent to the heirs. 


Tuts case was brought up, by writ of error, from the Circuit 
Court of the State of Massachusetts. 

It was a suit brought by Reed, a citizen of Michigan, against 
an incorporated company, called “'The Proprietors of Locks and 
Canals on Merrimac River,” in a plea of land, wherein the 
said Reed demanded against the proprietors a certain piece or 
parcel of land in the city of Lowell and State of Massachu- 
setts, containing seven acres and one hundred and forty-two 
and a quarter square rods. 
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The state of the case was this. 

It was admitted that the demanded premises were part of the 
farm of Thomas Fletcher, who died seized thereof in 1771, 
leaving a widow and two daughters, Rebecca and Joanna. 





Tuomas FLETCHER. 





, | 
ReEBEccA = Jacos KITTREDGE. JOANNA = BENJAMIN MELVIN. 


In 1773, Rebecca married Doctor Jacob Kittredge, and re- 
moved to Brookfield, Worcester County, Mass., where they lived 
and died, — he in the summer of 1813, and she in September, 
1818, — leaving eight children and the heirs of two deceased 
children as their heirs at law, and under them the tenants claim 
to derive their title. 

In 1777, Joanna married Benjamin Melvin, senior, who re- 
moved home upon the farm. She died in September, 1826, and 
he died in April, 1830, leaving seven children, as their heirs at 
law, under whom the plaintiff claims to derive his title. 

On the 27th of April, 1782, two transactions occurred which 
were the source of this dispute. Kittredge and wife conveyed 
to Melvin one half of 130 acres (which appeared to be the 
paternal estate), for the consideration of £300. In order to 
secure the payment of this £300, Melvin (who now owned 
one half by virtue of the deed just mentioned, and the other 
half in right of his wife) united with his wife in executing 
upon the same day to. Kittredge a mortgage of a part of the 
land which is thus described, viz. :— ‘‘A certain tract or parcel 
of land, lying and being in Chelmsford, in Chelmsford Neck, so 
called, in said county of Middlesex, containing by estimation 
one hundred acres, be the same more or less, lying altogether in 
one piece, without any division, except only one county bridle 
road, which runs through the northerly part of said farm or tract 
of land, and being a part of the real estate of Mr. Thomas 
Fletcher, late of said Chelmsford, deceased ; together with all 
the buildings of every kind, and all the privileges, appurtenan- 
ces, and commodities thereunto belonging, or in any wise ap- 
pertaining.” 

The great question in the case was, whether or not this mort- 
gage included the demanded premises. On the part of the 
plaintiff in error, who claimed under Melvin, it was contended 
that it did not, and that of course the residuum belonged to 
Melvin. 

On the part of the tenants, it was contended that the mort- 
gage included them, and if so, that the estate afterwards became 
absolute in Kittredge. 
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In 1789, Kittredge entered upon the property mortgaged, for 
condition broken, and on the 17th of April, 1789, leased the 
property to Melvin for one year, and on the 17th of April, 1793, 
renewed the lease for a year. 

In 1794, Kittredge brought an action against Melvin to re- 
cover the premises, in which suit judgment was rendered by 
the Supreme Judicial Court of Massachusetts in favor of the 
plaintiff, and an habere facias possessionem issued on the 19th 
of April, 1796. 

It is not necessary to state the vast number of leases and 
deeds, and other evidence, introduced into the cause by both 
sides, to show that the mortgage did or did not include the 
demanded premises ; because it will be perceived, by referring 
to the opinion of this court, that they considered the question 
to be one appropriately falling within the province of a jury, 
and not one of construction of a deed to be settled by the court. 

The tenants also took defence upon another ground, namely, 
that if the demanded premises were not included in the mort- 
gage of Melvin and his wife, dated April 27th, 1782, nor in the 
leases of 1789 and 1793, from Kittredge to Melvin, nor in the 
judgment of Kittredge against Melvin of 1796, yet the entry of 
Kittredge in 1796, and his ejectment of Melvin, his wife and 
family, operated as a disseizin of Melvin and his wife, and that, 
from the continued possession of Kittredge and his lessees, and 
their occupation and improvement of the demanded premises as 
a part of the Cheever Farm, and from the fact that every suc- 
cessive grantee occupied and improved them in the same man- 
ner, they would pass by the description contained in any of the 
deeds from the Kittredge heirs, or any of the subsequent deeds 
under which the tenants claim, and the heirs of both Kittredge 
and Melvin, and their wives, would be barred. 

The title of those claiming under Melvin (as Reed, the pres- 
ent plaintiff in error, is already stated to have done) was brought 
formerly before the Massachusetts courts, as appeared by the 
following agreement, which was filed in the cause : — 


“Tt is also admitted by the tenants, that the heirs of Benja- 
min and Joanna Melvin entered into the demanded premises in 
July, A. D..1832, claiming the same; and in May, A. D. 1833, 
commenced writs of entry upon their own seizin for the recovery 
of the same; and that they prosecuted the same suits until the 
April term of the Supreme Judicial Court, Middlesex County, 
A. D. 1835, when they became nonsuit; and thereupon com- 
menced a writ of right, in which they joined, and prosecuted 
the same until the October term, Supreme Judicial Court, 1836, 
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when Rufus Melvin, one of the heirs, executed a release of said 
action to the tenant. 
(Signed, ) Joun P. Rosinson, 
“October 31st, 1845. Attorney for the Tenants.” 


In October, 1845, the cause came on for trial in the Circuit 
Court, when the jury found a verdict for the tenants. The 
court, however, gave certain instructions to the jury, which 
were excepted to, and are thus stated in the record. 


‘Upon this evidence the court gave full instructions to the 
jury; and among them the demandant excepts to the follow- 
ing: — 

“1st. That if they believed, from the evidence, looking to 
the monuments, length of lines, and quantities, actual occupa- 
tion, &c., that it was more probable the parties to the mortgage 
of 1782 intended to include therein the demanded premises 
than otherwise, they should return their verdict for the tenants. 

“2d. That the verdict of a former jury introduced by the 
tenants was not evidence to control this case or the issue. 

“ 3d. But if they should believe the testimony of James Mel- 
vin, that Doctor Jacob Kittredge pointed out on the land of his 
father certain monuments as the southern boundary of his mort- 
gage, it would be strong evidence that the parties to the mort- 
gage intended originally to limit the mortgage to the line from 
these monuments; and that this evidence was strengthened 
and supported by the other testimony concerning the boundary 
south on Jonathan Williams. 

“Ath. That if the tenants under their respective leases from 
Kittredge occupied and cultivated to the Tyler line, in such a 
manner as the owners of such land would ordinarily occupy 
and cultivate, and such an occupation had continued for the 
period of thirty years, it would constitute such an adverse pos- 
session as would bar the demandant’s right to recover. 

“5th. That the possession of the premises by said lessees, 
under the lease, was the possession of Kittredge, the lessor, and 
his heirs, he claiming to have a deed which included them, 
and having turned Melvin out of possession; if it was of such 
a character as amounted to a disseizin, it would in law enure 
to the benefit of Kittredge and his heirs, and would be the dis- 
seizin and adverse possession of the lessor. 

“6th. That if the possession of Cheever and Thissell, in 
1796, under Kittredge, included the demanded premises, and 
the same possession had been continued by the subsequent les- 
sees, as the evidence tended to show it had been, down to 
the entry of the heirs of Melvin and wife, in 1832, it consti- 
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tuted in law such a continuity of possession as would bar the 
demandant’s right to recover. 

“7th. That there was evidence, not contradicted, of a claim 
to the premises, by Mrs. Kittredge, after the death of her hus- 
band, and of rents being paid to her; but if Mrs. Kittredge, 
after the death of her husband, forgetting she had signed the 
original deed, claimed said premises, and received the rent 
therefor by mistake, till the heirs or their guardians discovered 
she had signed the deed, and the rents were then settled with 
them, the continuity of adverse possession would not thereby 
be disturbed ; but there was no evidence of those rents which 
were paid to Mrs. Kittredge going to the heirs, or being 
repaid to them, except what is to be inferred from her will, and 
the tenants recognizing the title of the heirs of Kittredge after 
the widow’s death, and taking deeds of them. ‘That, on the 
death of Kittredge, his rights descended to his heirs at law, 
some of whom were minors; that they became entitled to 
them, and the rents and profits paid by the lessees; that if the 
tenants, who held leases from Jacob Kittredge, and entered un- 
der them, remained in possession after his death, they should 
properly in law be regarded as tenants holding at will, or by 
sufferance of or under his heirs ; and if the tenants saw fit, for 
any part of the time, to pay rent to Mrs. Kittredge, the mother, 
or did it by mistake, and afterwards paid it to the heirs, or their 
guardians, and took deeds from them, such payments to her 
ought not to impair the rights of the heirs, or those claiming 
under them; but the whole transaction was evidence to be 
weighed by the jury of a continued occupation by the lessees 
for and in behalf of those entitled in law to the rights which 
Kittredge claimed when alive. 

“To which instructions of the court, given as aforesaid, the 
said plaintiff at the trial excepted, and prayed this, his bill of 
exceptions, to be signed and sealed by the court. All which, 
being found true, the same is accordingly signed and sealed. 

“In testimony whereof, I have hereunto set my 
[sxat.] hand and seal. 
; “Tevi Woopsury, 
Ass’t Justice of Supreme Court.” 


Upon these exceptions, the case came up to this court. 
It was argued by Mr. Parker and Mr. Jones, for the plaintiff 
in error, and Mr. Robinson and Mr. Webster, for the tenants. 


The points made by the counsel for the plaintiff in error 
were the following. 


As to the first instruction. That the presiding judge erred 
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in submitting the question of the extent of land embraced in 
the mortgage from Melvin and wife to Dr. Kittredge, to the 
jury, as he did. 

1. Because the mortgage and deed of the same date from 
Kittredge and wife to Melvin, senior, constituted in law one 
transaction, and the mortgage, viewed in this connection, call- 
ed for some limit short of the whole land described in the deed 
from Kittredge and wife, which fact the tenants were estopped 
to deny ; and if the jury were satisfied that the town bridle- 
road existed at the date of the transaction, at the place contend- 
ed for by the plaintiff, and that it constituted as much of a di- 
vision as the bridle-road expressly excepted by the parties as 
making a division, — the evidence showing no other division 
answering the call of the mortgage, — the town bridle-road be- 
came the southern boundary of the mortgage by intendment 
of law and legal construction, and the jury were bound to find 
it so; and the presiding judge should so have instructed them, 
instead of leaving to their decision the meaning of the language 
of the mortgage. 

2. Because, if the jury believed the testimony of James Mel- 
vin, — viz. “ That his father and Dr. Kittredge, just before the 
making of the first lease between them, went upon the land 
and established the stake and stones and black oak stump with 
stones on it, at the place testified to by him as the southern 
boundary of the land claimed by Kittredge,’ — then this fact, 
with the subsequent indentures of leases between them, recog- 
nizing these monuments and the Williams land as the southern 
boundary of the land claimed by Kittredge, and the writ and 
judgment thereon, with the solemn and repeated recitals and 
statements contained in them, the admission of the tenants 
that the Williams land extended as far north as these monu- 
ments, and included the demanded premises, and the fact that 
Melvin subsequently, in November, 1794, repurchased the de- 
manded premises of Williams for a valuable consideration, con- 
stitute in law a conclusive presumption, against Kittredge and 
all claiming under him, of the extent of the land then owned 
by Kittredge, and that both Kittredge and all claiming under 
him were thereby estopped to say that Kittredge at that time 
owned the demanded premises, or that his mortgage included 
them. And the presiding judge should have so instructed the 
_ jury on the evidence. 

3. Because the law gives a preference to actual monuments, 
over length of lines, quantities, &c.; and the presiding judge 
ought to have so instructed the jury. 

4. The burden being upon the tenants to satisfy the jury 
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that the mortgage from Melvin and wife to Kittredge included 
the demanded premises, the instruction of the presiding judge, 
—‘ That if, from the evidence, looking to monuments, length 
of lines, quantities, actual occupation, &c., the jury should be- 
lieve that it was more probable that the parties to the mortgage 
of 1782 intended to include therein the demanded premises 
than otherwise, they should return their verdict for the ten- 
ants,” — was wrong, and did not in law satisfy the burden of 
proof resting upon the tenants. 

To Point No 1: —Levy v. Gadsby, 3 Cranch, 180; McCoy 
v. Lightner, 2 Watts, 347 ; Welsh v. Dusar, 3 Binn. 337 ; Den- 
nison v. Wertz, 7 Serg. & Rawle, 372; Roth v. Miller, 15 ib. 
100; 4 ib. 279; Fowle v. Bigelow, 10 Mass. 384; Adams v. 
Betz, 1 Watts, 425; Poage v. Bell, 3 Rand. 586; Doe v. 
Paine, 4 Hawks, 64; Cockrell v. McQuin, 4 Monroe, 69; 
Hurley v. Morgan, 1 Dev. & Batt. 425; Waterman v. Johnson, 
13 Pick. 261; Peyton v. Dixon, Peck, 148; Hart v. Johnson, 
6 Ham. 87; Etting v. Bank of United States, 11 Wheat. 59 ; 
Cherry v. Slade, 3 Murphy, 82; Carroll v. Norwood, 5 Har. & 
Johns. 163; Penington v. Bordley, 4 Har. & Johns. 458. 

To Point No. 2, under the first instruction, we cite the fol- 
lowing authorities : — Boyd v. Graves, 4 Wheat. 513 ; Common- 
wealth v. Pejepscutt Proprietors, 10 Mass. 155; Houston v. 
Mathews, 1 Yerger, 116; Wilson v. Hudson, 8 Yerger, 398; 1 
U. S. Dig. by Met. & Perkins, 474; Carroll v. Norwood, 5 Har. 
& Johns. 163; Smith v. Murphy, 1 Taylor, 303; Penington 
v. Bordley, 4 Har. & Johns. 457; Bates v. Tymason, 13 Wen- 
dell, 300; Flagg v. Thurston, 13 Pick. 145; Cherry v. Slade, 
3 Murphy, 82; Clark v. Munyan, 22 Pick. 410; Slater v. Raw- 
son, I Met. 450; Crosby v. Parker, 4 Mass. 110; Houston v. 
Pillow, 1 Yerger, 481; Davis v. Smith, 1 Yerger, 496; 1 
Greenleaf on Ev. 18, 19, 25, 26; 4 Starkie on Ev. 30; Bra- 
man v. Taylor, 2 Adolph. & Ell. 278, 289, 291; Loinson »v. 
Tremere, 1 Adolph. & Ell. 792; Peletreau v. Jackson, 11 Wen- 
dell, 117; 4 Kent’s Com. 261, note; Carver v. Jackson, 4 Pe- 


‘ters, 83; Shelly v. Wright, Willes, 9; Crane v. Morris, 6 Peters, 


598; Stowe v. Wyse, 7 Conn. 214; McDonald v. King, Cox, 
432; Henrick v. Johnson, 11 Mete. 26; Willison v. Watkins, 
3 Peters, 43; Denn v. Brewer, Cox, 182; Kinsell v. Daggett, 
2 Fairfield, 309 ; Dewey v. Bordwell, 9 Wend. 65; Parker v. 
Smith, 17 Mass. 413; Gerrish v. Bearce, 11 Mass. 193 ; Jackson 
v. Hasbrook, 3 Johns. 331; Adams v. Barnes, 17 Mass. 365; 
Howard v. Mitchel, 14 Mass. 241; Shelton v. Alcox, 11 Conn. 
290; Howe v. Strode, 3 Wilson, 269; Poole v. Fleger, 11 Pe- 
ters, 209; Root v. Crock, 7 Barr, 378; Fitch v. Baldwin, 17 
Johns. 161; Singleton v. Whitesides, 5 Yerger, 18. 
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And to the point that, as the tenants now hold under and are 
privy in estate with all the parties who established the boundary 
and dividing line as aforesaid, they are estopped to deny the 
line so established by the respective parties, the following : — 
Cox, 431; 6 How. 88; 2 Murphy, 251; 2 Serg. & Rawle, 44. 

To point No. 3, under the first instruction, we cite Graham 
on New Trial, 278, and cases there cited. 

To point No. 4, under the same instruction, 1 Greenleaf on 
Evidence, 4; 1 Starkie on Evidence, 14; Jackson on Real Ac- 
tions, 157, 161. 

As regards the second instruction. The presiding judge 
erred, because the verdict of a former jury introduced by the 
tenants was evidence to control this case and the issue. 

We contend that the verdict of a former jury put in by the 
tenants, rendered against them in favor of a party under whom 
the present demandant claims, is evidence for the demandant in 
the present case; as it appears from the record, also put in by 
them, affirmatively, that such verdict was in all respects con- 
formable to law. Such verdict is competent evidence. See 
Filler v. Milliner, 2 Johns. 181; 4 Com. Dig. 89; Outram ». 
Morewood, 3 East, 446. 

It is equivalent to an award of arbitrators upon a submission 
by the parties under a rule of court, which concludes the par- 
ties, and all claiming under them, by estoppel, as to boundary 
at least. Goodridge v. Dustin, 5 Metcalf, 363; Shelton v. Al- 
cox, 11 Conn. 240, and the cases there cited. 

That it inures to the present demandant. Carver v. Jackson, 
4 Peters, 83; Somes v. Skinner, 3 Pick. 52. 

As regards the third instruction. The demandant contends 
it was wrong, because, if the jury believed the testimony of 
James Melvin, then the monuments established by his father 
and Dr. Kittredge, with the Williams land, there being no evi- 
dence of any others answering the calls in the subsequent 
leases, writ, and judgment, were to be regarded by them as the 
southern line of the land embraced in the lease, writ, and judg- 
ment; and by the solemn recitals and statements made in them 
by Kittredge, the admission of the tenants that the Williams 
land included the demanded premises, and the subsequent re- 
purchase of Williams by Melvin of the demanded premises, 
with the balance of the Williams lot, which the tenants now 
claim, and hold under that purchase, both Kittredge and all 
claiming under him were concluded and estopped to say that 
Kittredge at the time of these transactions owned any of the 
land recited and recognized in said leases, writ, and judgment as 


belonging to Jonathan Williams, and which lies immediately 
24* 
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south of the monuments aforesaid, or that his mortgage origi- 
nally included it, and if it had, the fact was immaterial. 

See cases cited to the first and second points under the first 
instruction. 

But the tenants contend further, that, if the mortgage from 
Melvin and wife does not include the demanded premises, they 
have acquired a title thereto by disseizin and the statute of lim- 
itations ; that they and those under whom they claim have had 
the actual, open, notorious, and exclusive possession of the de- 
manded premises under claim of title, with such legal privity of 
title between the successive occupants as will constitute a bar. 

This position the demandant denies, and contends that the 
evidence, all of which touching this point appears upon the 
record, is entirely insufficient in law to constitute such a dissei- 
zin as to bar. (The counsel then went into an examination 
of the evidence. ) 

As regards the fourth instruction. The demandant will con- 
tend it was wrong, —1. Because the question submitted to the 
jury to decide necessarily involved a construction of the leases, 
which was matter of law, and should have been determined by 
the court. 2. Because such an occupation by the tenants, un- 
der their respective leases from Kittredge for the space of thir- 
ty years, would not necessarily constitute a bar to the de- 
mandant’s right to recover in this case, even if a sufficient legal 
continuity of title in the lessors had been shown, especially 
the moiety derived from Mrs. Melvin, she having been under 
coverture. 3. Because there was no sufficient legal continuity 
of title shown to have existed in the lessors, through whom 
the tenants claim to derive their title, and because it assumed 
the existence of facts which the whole evidence in the case 
expressly negatived, was foreign and did not conform to the 
evidence in the case, and tended to mislead the jury. 

As regards the fifth instruction. The demandant contends 
it was wrong, because the presiding judge assumed to tell the 
jury, “that Kittredge claimed to have a deed which included 
the demanded premises, and had turned Melvin out of posses- 
sion,” of which facts there was no evidence, but evidence 
showing directly the reverse; and that if there had been any 
evidence tending to show these facts, it was for the jury to 
pass upon; and that, without the existence of these facts, the 
possession of the demanded premises by the lessees under the 
lease was not the possession of Kittredge or his heirs, so as to 
constitute them disseizors except at the election of the true 
owner. And that even if these facts had been shown to have 
existed, they would not have operated a disseizin of Mrs. Mel- 
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vin during her coverture. And because the court left it to the 
jury to decide what facts constitute in law a disseizin. 

As regards the sixth instruction. The demandant contends 
it was wrong, — 1. Because the question submitted to the de- 
cision of the jury involved a construction of the written leases, 
which was matter of law, to be determined by the court. 2. 
Because the evidence did not tend to show that the same pos- 
session, or any possession, possessing the same legal elements, 
or having the same legal effect, had been continued by the sub- 
sequent lessees, down to the entry of the heirs of Melvin and 
wife in 1832, or for any time sufficient to bar, and would not 
constitute in law such a continuity of possession as would bar 
the demandant’s right to recover. 3. Because the question of 
legal continuity of title and possession submitted to the jury 
to decide was matter of law, and should have been decided by 
the court. 

As regards the seventh instruction. The demandant contends 
it was wrong, — 1. Because there was no evidence in the case 
from which the jury could properly infer the fact that Mrs. Kit- 
tredge ever settled with the heirs of Dr. Kittredge for, or paid, 
the rents which she had received from the tenant, or that the 
tenant repaid the rents to the heirs. 

2. Because the possession and claim of Mrs. Kittredge, the 
widow, whether under a mistake or not, and express disclaimer 
on the part of the heirs, as disclosed by the evidence, which 
was uncontradicted, did interrupt and disturb the continuity 
of adverse possession, if any existed before. 

3. Because the evidence shows that the last written lease 
from Kittredge to Cheever, the tenant, terminated in April, 
1812, more than a year before Kittredge died, and if Cheever 
was tenant at all to Kittredge of the demanded premises, which 
the plaintiff denies, it was only a tenancy at will, which ter- 
minated by the death of Kittredge in 1813, and Cheever’s re- 
maining in possession afterwards, under the claim of the 
widow, and paying the rent to her, — the heirs of Kittredge, as 
appears, expressly disclaiming any title, — would not, against 
their wish and consent, make Cheever tenant at will or suffer- 
ance to them, or establish any other relation which should 
involuntarily enforce on the innocent heirs the character of 
wrong-doers and disseizors, and that the law would not proper- 
ly regard them as such. 

4. Because the whole transaction of the widow’s claim and 
receipt of the rent, and express disclaimer on the part of the 
heirs, as shown by the evidence, was not evidence, to be 
weighed by the jury, of a continued occupation by the lessees 
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for and in behalf of those entitled by law to the rights which 
Kittredge claimed when alive. 

The demandant will further contend that the instructions 
aforesaid were unwarranted by the evidence, and misled the 
jury, and that their verdict was against law and the evidence 
in the case, doing great injustice to the plaintiff. 

To the second ground of the tenant’s defence, the plaintiff 
cites in support of his exceptions to the fourth, fifth, sixth, aud 
seventh instructions, the following authorities : — 

To the point of submitting the construction of the leases to 
the jury. Commonwealth v. Porter, 10 Mete. 263 ; Graham on 
New Trial, 288; McCormick v. Sisson, 7 Cowen, 715; Pang- 
born v. Bull, 1 Wend. 345; Hill et ux. v. Yates, 8 Taunt. 182 ; 
and cases cited to point No. 1, under the first instruction. 

What constitutes an actual ouster and disseizin, so that the 
statute begins torun? Mass. Stat. 1786, ch. 13, sec. 4; Mass. 
Rev. Stat., ch. 119, sec. 3; 2 Greenleaf on Ev., ¢ 430; Tay- 
lor v. Hord, 1 Burr. 60; Cowper, 689; Jerritt v. Weare, 3 Price, 
Ex. R. 575; 4 Kent’s Com. (Ist ed.) 482, 489; Proprietors 
of Kennebec Purchase v. Springer, 4 Mass. 416; Same v. 
Laboree, 2 Greenl. 275; Little v. Libby, Ibid. 242; Same ». 
Megquire, Ibid. 176; Norcross v. Widgery, 2 Mass. 506; Co- 
burn v. Hollis, 3 Mete. 125; Bates v. Norcross, 14 Pick. 224; 
Prescott v. Nevers, 4 Mason, 326; Poignard v. Smith, 6 Pick. 
172; Brown v. Gay, 3 Gréenl. 126; Gale v. Butler, 3 Mur- 
phy, 447; Ross v. Gould, 5 Greenl. 204; Blood v. Wood, 1 
Mete. 528; 1 Roll. 663, L. 27; 6 Com. Dig. 27, Seizin, F. 4; 
Stearns on Real Actions, 6; Ricord v. Williams, 7 Wheat. 
107; Blunden v. Baugh, Cro. Car. 302; Goodright v. For- 
rester, 1 Taunt. 578; Doe v. Lynes, 3 Barn. & Cres. 388; 
Podger’s case, 9 Coke, 104; 5 Cowen, 374; 6 Johns. 118. 

That Melvin had acquired a life estate in his wife’s half, 
and the statute would begin to run only as to him. 2 BI. 
Com. 127; Co. Litt. 670. Melvin v. Locks and Canals, 16 
Pick. 137; Babb v. Perley, 1 Greenl. 6; 15 Pick. 23; 22 ib. 
565; 2 Cow. 439. 

There cannot be an actual ouster of the reversion, so that 
the statute will run during the continuanee of the life estate. 
Stearns on Real Actions (2d ed.), 323; 1 Preston’s Ab. 266; 
Doe v. Elliot, 1 Barn & Ald. 86; 2 Kent’s Com. (2d ed.) 110; 
Tilson v. Thompson, 10 Pick. 357; Stevens v. Winship, | 
Pick. 238; Jackson v. Schoonmaker, 4 Johns. 402; Jackson 
v. Johnson, 5 Cowen, 74; Wallingford v. Hearl, 15 Mass. 
A72; Wells v. Prince, 9 Mass. 508; Jackson v. Selleck, 8 
Johns. 262; Starkie on Ev. 886, 887; Co. Litt. 39 a, 246 a, 
246 6, 350 a, 351 a, 352 a, 356 b. 
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That there must be a legal privity of title between suc- 
cessive occupants, so the one legally enters upon his predeces- 
sor, and not as a trespasser. Angel on Limitation, 88; Potts v. 
Gilbert, 3 C. C. R. 475; Ward v. Bartholomew, 6 Pick. 415; 
Jackson v. Leonard, 9 Cowen, 654; Brandt v. Ogden, 1 Johns. 
156; Doe v. Hall, Dowl. & Ryl. 38; Sargeant v. Ballard, 
9 Pick. 251; Allen v. Holton, 20 Pick. 465; Melvin v. Locks 
and Canals, 5 Mete. 115; Wade v. Lindsey, 6 Metce. 407. 

That it is error for the court to instruct the jury that they 
may make inferences which the evidence does not warrant. 
Graham on New Trial, 271; Harris v. Wilson, 7 Wend. 57 ; 
Hollister v. Johnson, 4 ib. 639; Levingsworth v. Fox, 2 Bay, 
520. 

That on Kittredge’s death Cheever’s tenancy ceased, and he 
became tenant at sufferance. Rising v. Stannard, 17 Mass. 
282; Ellis v. Page, 1 Pick. 42. 

That between Cheever and the heirs at law there was no 
privity of title. Co. Litt. 170 b; 1 Cruise on Real Property, 
288. That upon the heirs abandoning any prior disseizin by 
Kittredge became purged. Small v. Procter, 15 Mass. 495. 

If the widow entered, she would be a new disseizor, as she 
had no right to enter as the successor of her husband. Gib- 
son v. Crehore, 5 Pick. 146, 149; Parker v. Obear, 7 Metcalf, 
24. That neither married women, nor minors, nor a non com- 
pos mentis, can become disseizors by adopting and consenting 
to the acts of others. 6 Com. Dig. 271, Seizin, F. 4; 1 Roll. 
160, 161. 

That the deeds, through which the tenants claim to derive 
title from the Kittredge heirs, did not include the demanded 
premises. 2 Bl. Com. 388; 6 Rules for construing Deeds; 
Ognell’s case, 4 Coke, 50; Shepherd’s Touchstone, 248, 
249; Roe v. Vernon et al., 5 East, 51; Doe v. Greatherd, 
8 East, 91; Gascoyn v. Barber, 3 Atk. 9; Wilson v. Mowitt, 
3 Ves. jr. 191; Worthington v. Hylyer et al., 4 Mass. 191; 
Barnard v. Martin, 5 N. Hamp. 536; Woodman v. Lane, 7 ib. 
241; Allen v. Allen, 14 Maine, 430; Thorndike v. Richards, 
13 ib. 430; Field v. Huston, 21 ib. 69; Jameson v. Balmer, 
20 ib. 425; Low v. Hampstead, 10 Conn. 23; Benedict v. 
Gaylord, 11 ib. 60; Stearns v. Rice, 14 Pick. 411, 412. 

That the verdict of the jury was against law and the evidence 
in the case. Bryant v. Commonwealth Ins. Co., 13 Pick. 543. 


(The argument of the counsel for the tenants, tending to 
show from other leases and evidence, that the demanded prem- 
ises were included in the mortgage, is omitted. ) 
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II. The second position of the tenants is, that if the demand- 
ed premises were not included in the mortgage of Melvin and 
his wife, dated April 27th, 1782, nor in the leases of 1789 and 
1793, from Kittredge to Melvin, nor in the judgment of Kit- 
tredge against Melvin of 1796, yet the entry of Kittredge in 
1796, and his ejectment of Melvin, his wife and family, oper- 
ated as a disseizin of Melvin and his wife, and that, from the 
continued possession of Kittredge and his lessees, and their oc- 
cupation and improvement of the demanded premises as a part 
of the Cheever farm, and from the fact that every successive 
grantee occupied and improved them in the same manner, they 
would pass by the description contained in any of the deeds 
from the Kittredge heirs, or any of the subsequent deeds under 
which the tenants claim, and the heirs of both Kittredge and 
Melvin and their wives would be barred. 

It is the settled law of Massachusetts, that a married woman, 
by joining with her husband in a deed, may pass the lands of 
which the husband and wife are jointly seized, in her right. 
Fowler v. Shearer, 7 Mass. 14. 

It is also the settled law of Massachusetts that the right of a 
married woman and her heirs to make an entry upon lands of 
which she has been disseized jointly with her husband, is abso- 
lutely barred after thirty years’ adverse possession. Stat. of 
Mass. 1786, ch. 13, sec. 4; Melvin v. Propr. of Locks and Ca- 
nals, 16 Pick. 161; Same v. Same, 5 Metc. 15; Kittredge v. 
Same, 17 Pick. 246. 

A married woman may be disseized at the same time with 
her husband. Podger’s case, 9 Coke, 104; Runnington on 
Kjectment, 60; Adams on Ejectment, 48, 49, note ; Jackson on 
Real Actions, 25; Polyblank v. Hawkins, 1 Dougl. 329; Re- 
gistrum Brevium, 197; Rastell’s Entries, 318; Co. Litt. 30 a; 
2 Inst. 342; Langdon v. Potter, 3 Mass. 219; Rolle’s Abr., As- 
size, E. O. 13. 

With respect to the Williams mortgage, and the testimony 

_of James Melvin, as mentioned in the third instruction, the in- 
struction of the judge was right, if it was not too favorable to 
the demandant, because Williams’s mortgage was subsequent 
to Kittredge’s, and could not be set up against it, if it included 
a portion of the same lands, as the tenants contend; and the 
testimony of James Melvin as to the southern boundary is to- 
tally inconsistent with the written documents made by the par- 
ties themselves at the time. This relates to the first and third 
instruction. 

As to the second instruction, that the verdict of a former ju- 
ry in the State court was not evidence to control this case, the 
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tenants contend it was correct, because the judgment of the 
State court which contained this verdict was in favor of the 
tenants, notwithstanding this verdict. 

In support of the fourth, fifth, and sixth instructions, the ten- 
ants will take the positions and rely upon the authorities cited 
before, under the second general head of this abstract, to which 
the court are referred. 

As to the seventh instruction, the tenants make the follow- 
ing points: — That by the death of Kittredge, in 1813, the 
land descended to his heirs at law ; that he died seized, the pos- 
session being in his tenant, Cheever; that Cheever continued 
in possession till after the death of Mrs. Kittredge, in 1818; 
that there was no evidence that Mrs. Kittredge was ever on the 
land after the death of her husband; that she was entitled to a 
life estate in one third part of the farm, and was, therefore, le- 
gally entitled to one third part of the rents; that she cannot be 
considered as an abator, because an abatement is an entry by a 
stranger, nor as a disseizor, because she did no act which can 
be construed as a disseizin of the heirs; that there was no evi- 
dence of any disclaimer of the heirs, nor any evidence of an ad- 
verse possession on the part of Mrs. Kittredge, but that the le- 
gal seizin remained in the heirs as it descended from their fa- 
ther. 5 Metc. 23-35. 


Mr. Justice GRIER delivered tthe opinion of the court. 

The plaintiff in error was demandant below in a writ of en- 
try, in which he claimed about eight acres of land in the city 
of Lowell. 

The demandant claimed under Benjamin Melvin, who, it is 
admitted, was seized of the land in dispute, as part of a larger 
tract, in 1782. One undivided moiety of this tract Melvin held 
in right of his wife, and the other in his own right. 

The tenants claimed under a mortgage given by Benjamin 
Melvin and wife to Jacob Kittredge, on the 27th day of April, 
1782. In 1789, Kittredge entered under his mortgage, and 
leased the premises to Melvin. In 1796, Kittredge recovered 
the possession from Melvin on an action of ejectment, and had 
possession delivered to him by writ of habere facias. 

From that time Kittredge and those claiming under him, 
now represented by the tenants or defendants in this action, 
claim to have had the peaceable possession of the demanded 
premises ; and there is no evidence of any occupation by Mel- 
vin or his heirs, or claim thereto, till 1832, although they lived 
in the immediate neighbourhood. On the trial below, the ten- 
ants relied on two grounds of defence, both of which they claim 
to have established by the evidence : — 
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1. That the demanded premises were included in the mort- 
gage given by Melvin and wife to Kittredge, in 1782. 

2. That even if the land in controversy was not embraced 
within the deed of mortgage, yet that the entry of Kittredge 
in 1796, and the ouster of Melvin and wife, operated as a dis- 
seizin, and that by the uninterrupted and adverse possession 
of the tenants, and those under whom they claim, for more than 
thirty years before the entry of demandant, or those under 
whom he claims, his right of entry was barred by the statute 
of Massachusetts of 1786, ch. 13, sec. 4; which limits the 
right of any person under no disability to make an entry into 
lands, &c., to twenty years next after his right or title first de- 
scended or accrued, with a saving to femes covert, &c., of a right 
to make such entry at any time within ten years after the ex- 
piration of said twenty years, and not afterwards. 

The court gave “full instructions to the jury” on the prin- 
ciples of law applicable to the complicated facts and somewhat 
contradictory testimony submitted to them on the trial ; to cer- 
tain portions of which the demandant’s counsel excepted, and 
has here assigned as error. 

We shall proceed to examine them in their order. 

I. “ That if the jury believed from the evidence, looking to 
the monuments, length of lines, and quantities, actual occupa- 
tion, &c., that it was more probable the parties to the mortgage 
of 1782 intended to include therein the demanded premises 
than otherwise, they should return their verdict for the ten- 
ants.” 

It is objected to this instruction, that it submits the construc- 
tion of the deed to the jury; and permits them to conjecture 
the probable intention of the parties from facts and circumstan- 
ces not contained in the deed. Whereas the intention of the 
parties is to be found in their deed alone, which it is the duty 
of the court to construe. 

Taking this sentence of the charge as it stands, without ref- 
_ erence to the facts of the case, it may be admitted that it af- 
fords some color to this objection. But when we look to the 
issue submitted to the jury, and the testimony exhibited by the 
record, the exception will be seen to be without foundation. 

It is true, that it was the duty of the court to give a con- 
struction to the deed in question, so far as the intention of the 
parties could be elicited therefrom, and we are bound to pre- 
sume that, in the “full instructions” which the record states 
were “given to the jury,” and not contained in the bill, be- 
cause no objection was made to them, the court performed that 
duty correctly. But after all this is done, it is still a question 























JANUARY TERM, 1850. 289 





Reed v. Proprietors of Locks and Canals. 





of fact to be discovered from evidence dehors the deed, wheth- 
er the lines, monuments, and boundaries called for include the 
premises in controversy or not. A deed may be vague, ambig- 
uous, and uncertain in its description of boundary ; and even 
when it carefully sets forth the lines and monuments, disputes 
often occur as to where those lines and monuments are situated 
on the ground ; and it necessarily becomes a fact for the jury 
to decide, whether the land in controversy is included therein, 
or, in other words, was intended by the parties so to be. 

The mortgage referred to by the court describes the land 
as follows :— ‘A certain tract or parcel of land lying and be- 
ing: in Chelmsford, on Chelmsford Neck, so called, in said 
county of Middlesex, containing by estimation one hundred 
acres, be the same more or less, lying altogether in one piece 
without any division, except only one county bridle-road, which 
runs through the northerly part of said farm or tract of land, 
and being a part of the real estate of Mr. Thomas Fletcher, late 
of said Chelmsford, deceased.”’ 

The description of the land conveyed by this deed is of the 
most vague and indefinite character ; it sets forth no monuments 
to indicate the line which divides it from the remainder of the 
tract owned by the mortgagor, and not intended to be included 
in the deed. 

Hence, the demandant, in order to show what land was in- 
tended by the parties to be included, produced witnesses to 
prove the existence in former times of another “ bridle road,” 
which he contended was the southern boundary of the mort- 
gaged land, because a hundred acres lay north of this road, 
and the land was described as intersected but by “ one county 
bridle-road,” which ran through the northerly part of the farm. 
‘He produced a witness, also, to prove that Kittredge, the gran- 
tee, had pointed out a certain monument near this road as mark- 
ing his boundary. 

The tenants contended that the deed was uncertain as to 
quantity, and did not call for the road as its southern boundary. 
They also gave evidence to show the actual practical location 
by the parties of the land included in the mortgage, as early as 
1789, which included the eight acres in controversy. For this 
purpose they produced the leases from Kittredge to Melvin, the 
mortgagor, dated in 1789 and 1793, and subsequently to the 
other tenants of Kittredge, setting forth courses and distances 
which included the demanded premises, as they contended, and 
proved by witnesses a possession held accordingly since 1796. 

It cannot be doubted, that, where a deed is indefinite, uncer- 
tain, or ambiguous in the description of the boundaries of the 
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land conveyed, the construction given by the parties them- 
selves, as shown by their acts and admissions, is deemed to be 
the true one, unless the contrary be clearly shown. The diffi- 
culty in the application of the descriptive portion of a deed to 
external objects, usually arises from what is called a latent am- 
biguity, which has its origin in parol testimony, and must ne- 
cessarily be solved in the same way. It therefore becomes a 
question to be decided by a jury, what was the intention of the 
parties to the deed. 

From this view of the case, as exhibited by the record, it 
clearly appears that the question, whether the demanded prem- 
ises were included within the limits of the mortgage, or intend- 
ed so to be, was submitted by the parties, and by the nature of 
the case, to the jury ; and that, in order to a correct decision of 
the issue, the jury should be instructed to weigh the testimony 
as to the “monuments, length of lines, and quantities, actual 
occupation, &c.,” and decide according to the weight of evi- 
dence. And such is the meaning, and no more, of the language 
of the court now under consideration. We can perceive no 
error in it. 

II. The second matter of exception is to the instruction, — 
“That the verdict of a former jury, introduced by the tenants, 
was not evidence to control this case or the issue.” 

On the trial, the tenants gave in evidence the record of a 
former writ of entry, brought by Benjamin Melvin, Jr., against 
them in 1833, for this same land, on which a judgment was 
rendered in favor of the tenants. In the trial of that case, the 
question had been submitted to the jury “whether the de- 
manded premises were intended by the parties to be conveyed 
by the deed of mortgage,” and the verdict was in favor of de- 
mandant ; the court, nevertheless, on other points reserved, 
gave judgment for the tenants. 

We understand the principle asserted by the court in this in- 
struction to be, that this verdict in favor of Melvin was not 
_ conclusive upon the defendants in this suit, and did not operate 
by way of estoppel as to the facts stated therein. 

The correctness of this instruction cannot be questioned. 
For, assuming that a verdict and judgment in a writ of entry 
sur disseizin to be conclusive between parties and privies in 
Massachusetts, and that they operate by way of estoppel, yet 
the record in this case would have no such effect ; —1st. Be- 
cause it was neither pleaded nor given in evidence by the de- 
mandant for that purpose. 2d. All estoppels are mutual ; the 
demandant was not party to the suit, nor privy except as to one 
fourteenth of the premises, and would not therefore have been 
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estopped as to the remainder; so, neither could the tenants. 
3d. There was no judgment of the court upon the verdict, 
which alone could give it the force or effect of res judicata. 

III. The third exception is to an instruction in favor of the 
demandant, —and ought not to have been taken, or urged 
here. 

IV. The fourth, fifth, sixth, and seventh instructions except- 
ed to have reference to the statute of limitations, and may be 
considered together. They are as follows: — 

“Ath. That if the tenants, under their respective leases from 
Kittredge, occupied and cultivated to the Tyler line, in sucha 
manner as the owners of such land would ordinarily occupy 
and cultivate, and such an occupation had continued for the 
period of thirty years, it would constitute such an adverse pos- 
session as would bar the demandant’s right to recover. 

“5th. That the possession of the premises by said lessees, 
under the lease, was the possession of Kittredge, the lessor, and 
his heirs, he claiming to have a deed which included them, 
and having turned Melvin out of possession ; if it was of such 
a character as amounted to a disseizin, it would in law inure to 
the benefit of Kittredge and his heirs, and would be the dis- 
seizin and adverse possession of the lessor. 

“6th. That if the possession of Cheever and Thissell, in 
1796, under Kittredge, included the demanded premises, and 
the same possession had been continued by the subsequent 
lessees, as the evidence tended to show it had been, down to 
the entry of the heirs of Melvin and wife, in 1832, it consti- 
tuted in law such a continuity of possession as would bar the 
demandant’s right to recover. 

“7th. That there was evidence, not contradicted, of a claim 
to the premises by Mrs. Kittredge, after the death of her hus- 
band, and of rents being paid to her; but if Mrs. Kittredge, 
after the death of her husband, forgetting she had signed the 
original deed, claimed said premises, and received the rent 
therefor by mistake, till the heirs or their guardians discovered 
she had signed the deed, and the rents were then settled with 
them, the continuity of adverse possession would not thereby 
be disturbed ; but there was no evidence of those rents which 
were paid to Mrs. Kittredge going to the heirs, or being repaid 
to them, except what is to be inferred from her will, and the 
tenants recognizing the title of the heirs of Kittredge after the 
widow’s death, and taking deeds of them. That, on the death 
of Kittredge, his rights descended to his heirs at law, some of 
whom were minors ; that they became entitled to them, and 
the rents and profits paid by the lessees; that if the tenants, 
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who held leases from Jacob Kittredge, and entered under them, 
remained in possession after his death, they should properly in 
law be regarded as tenants holding at will, or by sufferance of 
or under his heirs; and if the tenants saw fit, for any part of 
the time, to pay rent to Mrs. Kittredge, the mother, or did it 
by mistake, and afterwards paid it to the heirs, or their guar- 
dians, and took deeds from them, such payments to her ought 
not to impair the rights of the heirs, or those claiming under 
them; but the whole transaction was evidence to be weighed 
by the jury of a continued occupation by the lessees, for and in 
behalf of those entitled in law to the rights which Kittredge 
claimed when alive.” 

We can perceive no error in these instructions, when taken in 
connection with the evidence exhibited by the record. 

It cannot be denied, that an adverse possession may be kept 
up without a personal residence where the disseizor gives leases 
to tenants, puts them in possession, and receives the rents, 
claiming the land as his own. 

The law is also well settled by the courts of Massachusetts, 
that the entry of a married woman is barred by the statute of 
limitations of that State, after thirty years, notwithstanding her 
coverture. Also that by the marriage the husband and wife 
become jointly seized of her real estate in her right, and their 
title must be so stated in pleading; and therefore, if a 
stranger enters and ousts them, it is a disseizin of both, and a 
right of entry immediately accrues to both or either of them. 
(See Melvin v. Proprietors, &c., 16 Pick. 161; also 5 Metcalf, 
15 ; and cases there cited). 

Nor can we discover any thing in the evidence in this case, 
that could entitle the demandant to maintain that the conti- 
nuity of the adverse possession has been broken by the death of 
Kittredge, and the fact that the widow may have received the 
rents without objection for some time after his death. 

There was no abatement by a stranger after the death of 


- Kittredge, nor entry or disseizin of his heirs by the widow. 


“Tf a guardian by nurture makes a lease by indenture to 
one who is already in under title of the infant, rendering rent 
to the guardian, which is paid accordingly, this is no dissei- 
zin ; for there is no actual ouster consequent on such demise, 
and the rent paid to the guardian must be accounted for to the 
infant.” (Roll. Abr. 659; Bac. Abr., tit. Dissetzin, A.) 

So if the mother, by mistake of her rights, and without ob- 
jection, receives the rents jointly due to herself and children ; 
this constitutes no ouster of them, she being liable to account 
to them. 
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The judgment of the Circuit Court is therefore affirmed, 
with costs. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Massachusetts, and was argued by counsel. On con- 
sideration whereof, it is now here ordered and adjudged by 
this Court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, affirmed, with costs. 
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AmépéE Menarp’s Herrs, PLAINTIFFS IN ERROR, v. SAMUEL 
Massey. 


A concession, having no defined boundaries, made by the Lieutenant-Governor of 
Upper Louisiana in 1799, but not surveyed, cannot be considered as ‘‘ prop- 
erty,’’ and, as such, protected by the courts of justice, without a sanction by 
the political power, under the third article of the treaty with France made 
in 1803. 

The Lieutenant-Governor of Upper Louisiana had the authority, as a sub-del- 
egate, to grant concessions, direct surveys, and place grantees in possession ; 
but no perfect title to the land passed until the concession and a copy of the 
survey were delivered to the Intendant-General at New Orleans, and also 
a proces-verbal attesting the fact that the survey was made in the presence of 
the commandant, or in that of a syndic and two neighbours. On these the 
legal title was founded, and then perfected and recorded. 

Upon the transfer of Louisiana, the United States succeeded to all the powers 
of the Intendant-Generals, and could give or withhold the completion of all 
imperfect titles at their pleasure. In order to exercise this power with dis- 
cretion, Boards of Commissioners were established in order to enlighten the 
judgment of Congress, and special courts were organized in which claimants 
might prosecute their claims. 

But in all the legislation upon the subject, the claimants were never considered 
as possessing a legal title, until the final assent of Congress was expressed 

in some mode or other to that effect. 
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The date of such legal title commences with the ratification by Congress, and does 
not extend back to the date of the imperfect title. 

Therefore, the title of Cerré, being confirmed in 1836, must give way to patents for 
the same land, issued before that time, unless Congress had, by some law, pro- 
tected the land from the location of patents. 

But the acts of Congress did not so protect it, because the concession of Cerré called 
for no boundaries, and had never been surveyed. Before land could be reserved 
from sale, it was necessary to know where the land was. 

The confirming act of 1836 declared that it should convey no title to any part of the 
land which had previously been surveyed and sold by the United States. This 
the United States had a right to do, because, having the plenary power of confirma- 
tion, they could annex such conditions to it as they chose. . 

Where claims were confirmed according to the concession, a subsequent survey made 
in the mode pointed out by law is conclusive upon the United States and the 
contirmee, to show that the land included in the survey was the land the title to 
which was confirmed. But it does not follow that other persons, who may pre- 
viously have purchased portions of the land from the United States, subsequent to 
the confirming act and before the survey, are equally concluded. 

The form of a Spanish title given. + 


Tus case was brought up, by writ of error, from the Circuit 
Court of the United States for the District of Missouri. 

It was one of those cases arising from a conflict between an 
old Spanish concession and a title otherwise acquired. The 
acts of Congress, passed from time to time to regulate these 
claims, are all set forth in the report of the case of Stoddard v. 
Chambers, 2 Howard, 317, and need not be repeated. It is 
only necessary now to state the respective titles of the plaintiffs 
and defendant, as exhibited by themselves. 

This was an action of ejectment brought by Amédée Me- 
nard, a citizen of the State of Illinois, as assignee of Pascal L. 
Cerré, against the defendant, Samuel Massey, a citizen of the 
State of Missouri, for the recovery of a piece of land situated in 
the county of Crawford, and State of Missouri, containing three 
thousand and one acres and seventy-five hundredths of an acre, 
being survey number three thousand one hundred and twenty, 
of three thousand five hundred and twenty-eight arpens of land 
originally granted to Pascal L. Cerré, in township thirty-eight 
north, of range five west, and townships thirty-seven and thirty- 
“eight north, of range five west, of the fifth principal meridian. 
This tract of land was confirmed by the act of Congress of the 
Ath of July, 1836, to Pascal L. Cerré, the grantee, or his legal 
representatives, who conveyed to Amédée Menard, the plaintiff. 
Menard died during the pendency of the suit, and his heirs at 
law were made parties to the suit, all of whom were residents 
of the State of Illinois. A verdict and judgment were rendered 
against the plaintiffs in the Circuit Court, the case is brought to 
this court by the plaintiffs in error. 

The case, on each side, as it appears in the transcript, is as 
follows. 
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On the 5th of November, 1799, one Pascal Leon Cerré pre- 

sented his petition to Don Carlos Dehault Delassus, Lieutenant- 
Governor and Commander-in-Chief of Upper Louisiana, for 
seven thousand and fifty-six arpens of land, to be taken in two 
different places, as follows: the half of said quantity, or three 
thousand five hundred and twenty-eight arpens, to be taken at 
the place commonly known by the name of the Great Source 
of the River Maramee ; the other half on the head-waters of 
the Gasconade, and those of the Maramee, known by the name 
of La Bourbeuse. 

On the 8th day of November, 1799, the Lieutenant-Gov- 
ernor, Charles Dehault Delassus, in pursuance of said petition, 
gave a concession for the quantity of land asked for by the 
petitioner, reciting that he was well convinced of the facts set 
forth and stated ‘by the petitioner, and stated further in the 
grant, that, as it was situated in a desert where there was no 
settlement, and at a considerable distance from the town of St. 
Louis, he was not compelled to have it surveyed immediately, 
“ but as soon as some one settles on said place,” in which case 
he was required to have it surveyed without delay. 

The said Pascal Leon Cerré, the grantee, produced a letter 
from Manuel Gayoso de Lemos, Governor-General at New 
Orleans, to Monsieur Gabriel Cerré, the father of the petitioner, 
dated New Orleans, 28th April, 1798, in which he acknowl- 
edged the many services which the said Gabriel Cerré had 
rendered the government, and his claim to the generosity of 
the same; and that the said Lieutenant-Governor, seeing the 
letter of the Governor-General Gayoso, inquired of said Gabriel 
Cerré in what manner he might reward him; and that said 
Cerré replied, that he was then advanced in years, and had a 
sufficiency of lands, and recommended his son, who was the 
head of a family, said Pascal Leon Cerré, who had then received 
no grant for any land, to the bounty of the government. 

The concession was registered, by order of the Lieutenant- 
Governor, in the Book of Concession, and presented to the first 
Board of Commissioners for confirmation, by the grantee, Sep- 
tember 15th, 1806; who reported against its confirmation, 
September 28th, 1810; and the claim was again presented for 
confirmation, 5th October, 1832, supported by documentary 
and oral testimony, and was unanimously recommended for 
confirmation by the Board of Commissioners, October 31st, 
1833, and was confirmed by the act of Congress of the 4th of 
July, 1836, to the said Pascal L. Cerré, or his legal represen- 
tatives. 

The land as confirmed was surveyed under the authority of 
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the United States, by Deputy-Surveyor Joseph C. Brown, from 
the 18th to the 20th of June, 1838, under instructions from the 
surveyor of the public lands in the States of Illinois and Mis- 
souri, dated the 6th of June, 1838. 

On the 26th of February, 1844, by deed of that date, Pascal 
L. Cerré conveyed said lands, as granted, located, and surveyed, 
to Amédée Menard, under whom the present plaintiffs claim as 
heirs at law. 

By the act of Congress of the 4th of July, 1836, the above 
decision of the Board of Commissioners, under the acts of 1832 
and 1833, was affirmed, and thereby the title under said grant 
was confirmed. 

The defendant admitted that he was, before and at the time 
of the commencement of this suit, in possession of the whole 
of section one, township thirty-seven north, range six west, ex- 
cept the west half of the southwest quarter of said section, con- 
taining eighty acres, which were the same premises on which 
“the Big Spring,” at the source of the Maramee, is located. 

The heirs at law of Amédée Menard, deceased, were admit- 
ted, from a statement made by Judge Pope, to be the present 
plaintiffs. 

The plaintiffs gave in evidence a letter from the Secretary 
of the Treasury of the United States to the Commissioner of 
the General Land Office, dated 10th June, 1818, in which he 
was directed and instructed to furnish the receiver and register 
of the land office at St. Louis, Missouri, with a descriptive list 
of the land claims which had been presented and registered 
under the different acts of Congress for confirming the rights 
of individuals to lands that had not been confirmed, situated 
within said land district, with instructions to withhold from 
sale all such lands, until otherwise directed. 

The land confirmed to Pascal L. Cerré, and now sued for, 
was then within the district of St. Louis. The letter of the 
Secretary of the Treasury was the official copy, transmitted by 
the Commissioner of the General Land Office to the register at 


“St. Louis, and was produced by the said register, in whose pos- 


session the same was. 

The plaintiffs gave in evidence, also, a list of claims which 
had been made out by Frederic Bates, former recorder of land 
titles at St. Louis, and which had been presented for confirma- 
tion, but not finally acted on by Congress; which list was also 
produced by the register of the land office at St. Louis, and 
taken from the files in his office, and on said list was this claim, 
since confirmed to Pascal L. Cerré. 

Accompanying said list was a certificate made out by Fred- 
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eric Bates, former recorder of land titles at St. Louis, under 
date of 10th July, 1818, in which he states, — “ The foregoing 
is a list of claims regularly entered in this office,” and which 
were supposed to be situated and intended to be located within 
the county of St. Louis, and which was no doubt made out, in 
pursuance of the instructions and directions from the Commis- 
sioner of the General Land Office, under the direction of the 
Secretary of the Treasury, reserving said lands from sale. 

The plaintiffs also gave in evidence a proclamation of the 
President of the United States, dated June, 1823, and published 
in the summer and autumn of 1823, for the sale of public lands, 
on the third Monday of November in that year, at St. Louis, 
which were situate in the township and range in which the 
lands sued for in this action are located, and in which the lands 
sued for, and contained in the list made out by the recorder of 
land titles, as above stated, are reserved from sale. 

The property in dispute was admitted by the defendant to 
be worth more than two thousand dollars. 

The plaintiffs also proved, by the testimony of Augustus H. 
Evans, that this claim was located at “the Big Spring” on the 
Maramee. And, by the testimony of Henry A. Massey, that, 
between the years 1826 and 1828, Samuel Massey, in speaking 
of the works at ‘“‘ the Big Spring” on the Maramee, said there 
was an old claim on the land, which he understood had not 
been allowed, and authorized Major Biddle at that time to try 
and buy up that old claim. 

The plaintiffs also established, by the testimony of Joseph 
C. Brown, the United States deputy surveyor, that he made the 
survey of this claim, at “the Big Spring,” “as the source of 
the claim.”’ 

There was offered in evidence, on the part of the plaintiffs, 
Plat No. 2 from the register’s office, and a copy of the original 
diagram, as certified by F. R. Conway, surveyor of the public 
lands in the States of Illinois and Missouri, dated Surveyor’s Of- 
fice, St. Louis, 11th April, 1846; which were objected to on the 
part of the defendant, and the objection sustained by the coutt ; 
to which decision of the court plaintiffs’ counsel excepted. 

The above facts, and also a certified survey, under the act 
of 1836, constitute the title of the plaintiffs in error. 

The evidence on the part of the plaintiffs was here closed. 

The defendant, as it appears from the transcript, gave in evi- 
dence seven patents from the President of the United States, 
all issued on the 20th of December, 1826, to Samuel Massey 
aud Thomas James, five for eighty acres of land each, and one 
for eighty-two and ninety-six one hundredths acres, and one 
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other for eighty-one and twelve one hundredths acres of land ; 
and all of said patents covering a part of the same land in- 
cluded in the survey of Pascal L. Cerré, under the confirmation 
made to him at the great source of the Maramee. 

The evidence on both sides being closed, the counsel for the 
defendant then prayed the court to direct the jury, — 

1. That the plaintiffs in this case cannot recover against the 
defendant for any land embraced within the patents given in 
evidence by the defendant. 

2. That the plaintiffs cannot recover in this case against the 
defendant, on account of any land within the plaintiffs’ survey, 
without proof that the defendant, at the commencement of this 
suit, was in possession thereof; and the fact that the defendant 
had cut wood upon such land is not sufficient to authorize a re- 
covery for the land upon which the wood was cut, if these 
were merely temporary trespasses and occupation of the land. 

These instructions the court gave to the jury; whereupon 
the counsel for the plaintiffs excepted, and upon this exception 
the case came up to this court. 


It was was argued by Mr. Lawrence and Mr. Badger, for 
the plaintiffs in error, and Mr. Ewing, for the defendant. 


The points made by the counsel for the plaintiffs in error 
were the following : — 

That the decision made by the Supreme Court of the United 
States in the case of Stoddard’s Heirs v. Harry W. Chambers, 
2 Howard, 284, which is the same in principle as the case now 
before-the court, must govern and settle this case. 

That the claim of Pascal L. Cerré was duly filed with the 
recorder of land titles, September 15, 1806; and was amongst 
the first presented to the Board of Commissioners, in accordance 
with and pursuant to the acts of Congress of 2d March, 1805, 
and of 21st April, 1806. 

The grant was made by Don Carlos Dehault Delassus, who 
was clothed with ample power for that purpose, as decided in 
Chouteau’s Heirs v. The United States, 9 Peters, 137, and seems 
to have been prompted by the Governor-General Gayoso him- 
self, from the interest which he took, and the obligations of the 
government to the father of the grantee for his.many valuable 
services. 

The grant called for a special location, but was not required 
to be surveyed, because of its being remote from the settlements, 
in the very terms of the concession, and was protected by trea- 
ty. It is true, the act of Congress of 2d March, 1805, ch. 86, 
required all grantees from the Spanish government to file plats, 

















JANUARY TERM, 1850. 299 





Menard’s Heirs v. Massey. 





orders of survey, &c. But there was no survey made prior to 
the confirmation, for, besides not being required by the terms 
of the grant, in this particular case there was no public officer 
to do it. 

The claim is confirmed, according to the concession, and 
why it was rejected by the first Board of Commissioners, 28th 
September, 1810, it is difficult to conceive. The claim had 
been regularly confinued before the commissioners, from the 
time it was first presented, 15th September, 1806, till it was 
rejected, 28th September, 1810. 

Congress still continued to pass laws to protect the claims 
which had been thus presented for confirmation. Accordingly, 
the act of the 15th of February, 1811, provides, “ that, till af- 
ter the decision of Congress thereon, no tract of land shall be 
offered for sale, the claim to which has been in due time, and 
according to law, presented to the recorder of land titles in the 
District of Louisiana, and filed in his office, for the purpose of 
being investigated by the commissioners appointed for ascer- 
taining the rights of persons claiming lands in the Territory of 
Louisiana.” 2 Stat. at Large, 621. 

The same provisions were extended and continued in force ; 
see 2 Stat..at Large, 665, and act of 17th February, 1818 
(3 Stat. at Large, 407); and these claims were again protected 
by the several acts of Congress of 1826 and 1828, until this 
claim was finally unanimously recommended for confirmation 
by the Board of Commissioners acting under the act of Con- 
gress of July 9th, 1832, (4 Stat. at Large, 565,) providing for 
the final adjustment of private land claims in Missouri, and, in 
pursuance of that recommendation, confirmed by the act of Ju- 
ly 4th, 1836. 

The plaintiffs, therefore, most respectfully contend that the 
instructions asked for on behalf of the defendant, and given by 
the Circuit Court of the United States on the trial of this cause, 
were clearly erroneous. ‘That the patents to Massey and James 
issued on the 20th December, 1826, could confer no title; for 
they issued for land reserved from sale, or location, and were 
therefore void. Wilcox v. Jackson, 13 Peters. 

And to bring a case within the second section of the act of 
1836, so as to avoid a confirmation, the opposing location must 
be shown to have been “under a law of the United States.” 
Stoddard et al. v. Chambers, 2 Howard, 317. The sale made, 
and the issuing these patents to Massey and James, were not 
made “under a law of the United States.” They were not 
only not authorized by law, but were expressly forbidden, and 
therefore no rights were acquired under these patents. 
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The counsel for the plaintiffs in error submit, with great re- 
spect to the court, that this case is precisely in principle the 
same as the case of Stoddard’s Heirs v. Chambers; and that 
the decision made in that case by this court will govern in this. 
That in the one case the owner of land in New Madrid, injured 
by earthquakes, made a relinquishment of such land to the 
United States, and, under an act of Congress, received a New 
Madrid certificate, under which a location was made, and a pa- 
tent issued in the name of Eustache Peltier, on land covered by 
a Spanish grant made to Mordecai Bell; and in the other, Mas- 
sey and James entered in the land office certain lands, and ob- 
tained from the government of the United States patents there- 
for, which lands were covered by a concession previously made 
to Pascal L. Cerré by the Spanish government; the lands in 
both cases being expressly reserved from sale. 

And in conclusion they state, that, — 

1. The plaintiffs in error claim under a confirmation of a 
grant, protected by treaty, and by the act of Congress. 

2. That the decision of the Circuit Court of the United 
States is erroneous, and ought to be reversed, as being against 
a title guaranteed by treaty, and protected by legislative enact- 
ment. ‘Treaty of 1803 (8 Stat. at Large, 202). 


Mr. Ewing, for defendant in error. 

The claim of the plaintiffs to the land in controversy was 
submitted under the acts of Congress of July 9th, 1832, and 
March 2d, 1833, to the recorder and commissioners, and was 
recommended for confirmation; and it was confirmed by the 
act of July 4th, 1836, with this saving : — 

“Sec. 2. And be it further enacted, That if it shall be found 
that any tract or tracts confirmed as aforesaid, or any part there- 
of, had been previously located by any person or persons under 
any law of the United States, or had been surveyed and sold by 
the United States, this act shall confer no title to such lands, in 
opposition to the rights acquired by such location or purchase ; 
but the individual or individuals whose claims are hereby con- 
firmed shall be permitted to locate so much thereof as inter- 
feres with such location or purchase on any unappropriated land 
of the United States,” &c. 

A part of the land claimed under this concession had been 
previously surveyed and sold by the United States, and patent- 
ed to the defendant and Thomas James. 

The court instructed the jury that the plaintiff could not re- 
cover for any land embraced in the said patents. 

Ist. The first question is as to the legality of this instruction. 
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The act of 1836 is the grant under which the plaintiffs claim 
title. It may be right or wrong, just or unjust, but the plain- 
tiffs must take it as it is, and it must be construed altogether, 
which being done, it amounts to this. The United States con- 
firm to the heirs of Amédée Menard all the lands contained in 
their concession, except so much thereof as has been surveyed 
and sold, and for that gives to them an equal quantity of land 
elsewhere, to be selected by themselves. 

This is the conveyance under which alone the plaintiffs can 
claim title. ‘They may accept of it or not, as they please, but 
they cannot make it any thing that it is not. 

Out of the statute, if they choose to go out of it for a title, 
they have nothing on which ejectment can be sustained, — 
they have no title. 

It matters not how strong or how weak may be their right 
to claim a grant of the very land from the United States. They 
have got no such grant, and without it they can maintain no 
action. ‘They are left to their humble petition and remon- 
strance. 

2d. The question arising under the second assignment of er- 
ror is, whether the action of ejectment can be maintained 
against a defendant who was not in possession when the suit 
was brought, and who is not shown to have claimed title, upon 
evidence that he had at some former period committed trespass 
upon the land. 

It would be difficult to maintain the affirmative of the propo- 
sition. Ejectment is a possessory action. Its object is to re- 
cover the possession of the property claimed; and, according to 
the practice in England, the declaration must be served on the 
defendant, or some one representing him, upon the premises, 
unless he had left them immediately before to evade service. 

It would be confusing the forms of action to allow a recov- 
ery in ejectment for a mere trespass, committed at a former pe- 
riod, and unaccompanied with possession, and would involve 
the absurdity of permitting an individual to maintain an action 
of ejectment for land of which he was himself in possession at 
the commencement of his suit. 





Mr. Justice CATRON delivered the opinion of the court. 
On the 5th of November, 1799, Pascal L. Cerré petitioned 
the Lieutenant-Governor of Upper Louisiana for a concession 
of land, in two parcels, in full property, one half of which, 
or thirty-five hundred and twenty eight arpens, to be taken 
at a place known by the name of the Great Source of the 
River Maramee, at about three hundred miles from its mouth ; 
VOL. VIII. 26 











302 SUPREME COURT. 





Menard’s Heirs v. Massey. 





the other half, or thirty-five hundred and twenty-eight arpens, 
at some distance from the first, at the upper part of the head- 
waters of the Gasconade, and of those of the fork of the 
Maramee, known by the name of La Bourbeuse, or Muddy. 
To gratify this petition, the Lieutenant-Governor made the fol- 
lowing concession : — 


“ St. Louis of Illinois, November 8, 1799. 

‘* Whereas the petitioner is one of the most ancient inhabit- 
ants of this country, whose known conduct and personal qual- 
ities are recommendable, and being convinced of the truth of 
what he exposes in his petition, I do grant the petitioner the 
land which he solicits; and as it is situated in a desert where 
there is no settlement, and at a considerable distance from this 
town, he is not compelled to have it surveyed immediately, but 
-aS soon as some one settles on said place, in which case he 
must have it surveyed without delay ; and Don Antonio Sou- 
lard, Surveyor-General of this Upper Louisiana, will take cog- 
nizance of this title for his own intelligence and government in 
the part which concerns him, so as to enable the interested, 
after the survey is executed, to solicit the title in due form 
from the Intendant-General of these provinces of Louisiana. 

* CarLtos Denautt De assus.”’ 





“Registered by order of the Lieutenant-Governor, pages 15 
and 16 of Book No. I. Titles of Concessions. — Soutarp.” 


This claim was laid before the first board in the following 
form :— 

“September 15, 1806. Pascal L. Cerré, claiming a tract of 
a league square, to be surveyed in two parts or halves, the one 
on the Big Spring of the River Maramee, so as to include said 
spring, and the other at the fall of the forks of the Gasconade 
and those of the Maramee, called the Muddy, produces a con- 
cession from Charles Dehault Delassus, dated 8th November, 
1779.” 

That board (September 28, 1810) were of opinion, that the 
claim ought not to be confirmed ; and so reported to Congress. 
And thus the claim stood until October 31, 1833, when it was 
presented to the second board, created by the act of 1832; and 
this board was of opinion, and reported to Congress, “that the 
claim ought to be confirmed to Pascal L. Cerré, or his legal rep- 
resentatives, according to the concession.” And by the act 
of July 4, 1836, Congress confirmed the claim according to the 


report, and consequently according to the unsurveyed conces- 
sion. 
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The township, including “the Big Spring of the River Mara- 
mee,” was offered for sale on the third Monday of November, 
1823, pursuant to the proclamation of the President. Whether 
Massey and James purchased at the public sale in 1823, or en- 
tered afterwards, does not appear from the record ; but in 1826 
and 1827 they obtained their different patents for the land in 
dispute, from the United States; and these titles, the court 
below charged the jury, were superior to Cerré’s confirmed 
claim.. And here the question arises, whether Cerré’s conces- 
sion, on being confirmed by Congress in 1836, related back to 
its date of 1799, and overreached the United States title made 
to Massey and James. If it does so relate to the extent of the 
survey made under the confirmation in 1838, and approved in 
1840, then the controversy is at an end; and as on this as- 
sumption the suit was brought, it becomes necessary to exam- 
ine the question of relation of title. The argument is, that the 
concession was made by an officer who had power to grant; 
and having done so, the land granted was “ property,” and pro- 
tected by the third article of the treaty of 1803, which declares 
that the inhabitants of the ceded territory shall be maintained 
and protected in the free enjoyment of their liberty and prop- 
erty ; and that the laws of nations, equally with the stipulations 
of the treaty, secured the title of such grantees. 

That the Lieutenant-Governor of Upper Louisiana had the 
authority, as a sub-delegate, under the Intendant-General of 
the provinces of Upper and Lower Louisiana and Florida, to 
make concessions, is undeniable ; he could and did deal with 
the public domain of the province, — made concessions, directed 
the lands to be surveyed, and caused grantees to be put into pos- 
session. This, however, does not settle the question. It does 
not depend upon the existence of power, or want of power, in 
the Lieutenant-Governor, but on the force and effect of the 
right his concession conferred. Did it give such a vested title in 
the soil, as that the Spanish government could not legally dis- 
avow it? Or could the Intendant-General, representing the 
royal authority, lawfully refuse to confirm the concession, and 
order the grantee to be turned out of possession? If it be true, 
that the title ended with the concession, survey, and occupancy 
of the land granted, then it follows, that the title was com- 
pleted and perfected under the Spanish laws, by these acts; 
nor was a confirmation from any higher power than the Lieu- 
tenant-Governor at all necessary; the grantee having all the 
title that the king could give.. The assumption, that such was 
the Lieutenant-Governor’s power, and the force and effect of 
the title, sets out with the assertion, that neither the regula- 
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tions of Morales, nor any previous regulations of the Spanish 
governors, were ever in force in Upper Louisiana, and that the 
act of the Lieutenant-Governor was conclusive as to law and 
fact when making grants; that he could grant to any one, for 
any quantity, and for any reason, or without reasons, and on 
any condition, or without conditions; and that no authority 
existed to supervise his acts; and we are referred to various 
expressions and conjectures on this subject. In the cases of 
Soulard and Smith T., against the United States, (4 Peters, ) 
this court, after holding the cases under advisement for a year, 
professed itself unable, from want of information, to give any 
opinion in the matter; and, for this reason, the cases were not 
then decided. This occurred in 1830. In 1835 and 1836, in 
the cases of Clarke, Delassus, and two of Chouteau’s Heirs, 
found in 8 and 9 Peters, regulations for the government of 
sub-delegates are admitted to have existed, but not to such an 
extent as to control the Lieutenant-Governors in regard to per- 
son, quantity, or reason, when making concessions and orders of 
survey ; and such has been the doctrine of this court since that 
time, so far as concessions made in Upper Louisiana have been 
adjudged. These cases address themselves to a single consid- 
eration; that is to say, whether the Lieutenant-Governor’s 
powers were so limited that the concessions then before the 
court were void for want of power; but they do not settle the 
question, that the grant was a perfect title. It is said by the 
court in the case of Chouteau’s Heirs, 9 Peters, 154, —‘‘It is 
remarkable, that, if we may trust the best information we have 
on the subject, neither the Governor nor Intendant-General has 
ever refused to perfect an incomplete title granted by a deputy- 
governor or sub-delegate.” In point of fact, this is certainly 
true. No such refusals could take place. From the parts of 
Upper Louisiana, where grants were made, to New Orleans, 
where the Intendant-General and Governor-in-chief resided and 
kept their offices, the distances were so great, and the trackless 
wilderness between so infested with hostile Indian tribes, that 
few could apply, had they possessed the means to pay for per- 
fecting their titles. And, in the next place, the principal stand- 
ard of value was skins in the upper province ; specie was hardly 
known there. And then, again, land was of no material value 
to such a population, who resided in viilages, and cultivated 
patches within a common fence, where each inhabitant had his 
portion assigned by a syndic. But two instances are known to 
exist in Upper Louisiana, where the Intendant was applied to 
for a complete title, and made the same; one case was that of 
Moses Austin for a league square at Mine a Breton, a report on 
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which is found in 2 American State Papers, 678, and the other 
perfected title was made to Mr. Reigh, in the neighbourhood 
of St. Louis. 

The fact, therefore, that the intendant-generals and govern- 
ors did not refuse to make perfect titles, is no evidence that 
they had not the power to deal absolutely with concessions 
made by sub-delegates, and to give titles or refuse them, as the 
Congress of the United States has done. Like Congress, the 
exercised the sovereign power. ‘The concession before us ad- 
dresses itself to the Intendant-General and refers the grantee to 
him, “to solicit the title in due form,” as do, uniformly, all the 
concessions and orders of survey made by lieutenant-govern- 
ors, after the Intendant was restored to power. By the eighty- 
first article of the royal ordinance providing for Intendants of 
New Spain, (2 White’s Recop. 69, 71,) such Intendants were 
made the peculiar judges of causes and questions arising in their 
respective districts, relating to the sale, distribution, and grant 
of royal lands; and, a dispute having arisen in 1797, between 
Morales, Intendant ad interim, and Don G. de Lemos, Govern- 
or of Louisiana, respecting the exclusive right claimed by the 
former to control such grants, (see Ibid. 469, e¢ seq.,) the royal 
order of 22d October, 1798, was issued, reaffirming this eighty- 
first article, and declaring the powers of the Intendant to be 
plenary, and in conclusion of all other authority, to divide and 
grant all kinds of lands belonging to the crown. (Ibid. 245, 
A477.) Acting under and by virtue of these two royal orders, 
the Intendant, Morales, on the 17th of July, 1799, published 
his regulations, addressed to the lieutenant-governors, sub-dele- 
gates, and to the people of the provinces of Lower and Upper 
Louisiana, and West Florida, so that those who wished to 
obtain lands might know in what manner to ask for them, and 
on what conditions they could be granted and sold: — “ And 
especially,” in his own language, ‘“ that those who are in pos- 
session without the necessary titles may know the steps they 
ought to take to come to an adjustment; that the command- 
ants and sub-delegates of the intendancy may be informed 
of what they ought to observe.” He then states, that a great 
number of those who have asked for land think themselves the 
legal owners of it; those who have obtained the first decree, 
by which a surveyor is ordered to measure and put them in 
possession ; others, after a survey has been made, have neglected 
to ask for “‘a title tothe property” ; and as like abuses, continu- 
ing for a longer time, will augment the confusion and disorder 
which will necessarily result, “‘ we declare, that no one of those 


who have obtained said decrees, notwithstanding in virtue of 
26 * 
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them the survey has taken place, and that they have been put 
in possession, can be regarded as owners of the land, until their 
real titles are delivered completed, with all the formalities be- 
fore recited.” The foregoing is an extract from the eighteenth 
article of the regulations of July, 1799, which regulations had 
the force of written law up to the time when a change of gov- 
ernment took place. The formalities for completing a real title 
are prescribed by the three articles preceding the eighteenth ; 
the surveyor was bound to forward to the Intendant a survey, 
and also a copy of the survey, or rather figurative plot, and a 
certificate called a proces-verbal, signed by the commandant, 
or a syndic and two neighbours, together with the surveyor, de- 
claring that the survey was made in their presence, and corre- 
sponded with the facts stated in the proces-verbal, and on the 
concession, this figurative plot, and the proces-verbal, the com- 
plete title was founded; a copy of the plot and proces-verbal 
being attached; and which evidence of title was recorded in 
several departments. Such, in substance, was the real title 
completed. The necessity of a further title than a mere loose 
order of survey, given by commandants of posts and lieutenant- 
governors, and placed in the hands of the interested party, is 
too manifest for comment. Petitions were written by the party 
asking the land, or some one for him; the governor consented, 
usually by indorsement on the petition, and ordered that the 
petitioner should have the land, and directed that it should be 
surveyed ; the paper was handed to the petitioner, who might 
deliver it to the surveyor, or omit it; if he presented it, and 
the land was laid off, then it was the surveyor’s duty to record 
both the concession and plat, together with the proces-verbal. 
But this did not make the party owner; without the further 
act of the king’s deputy, — the Intendant-General, — the title 
still continued in the crown. 

As assumed in argument, (and truly,) by the third article of 
the treaty by which Louisiana was acquired, and by the laws 
of nations, the inhabitants of the ceded territory were entitled 
to be maintained and protected in the free enjoyment of their 
property. But in what property? To such:an interest in it, if 
land, as they had when the country changed owners ; and that 
interest being of a character requiring royal sanction before the 
Spanish government would recognize it as divesting the public 
title, our government, as the successor of Spain to the public 
lands, gave the same construction and effect to concessions and 
orders of survey; holding, that the title of the king’s domain 
passed by treaty to the United States, notwithstanding the exist- 
ence of such concessions. Yet, to the full extent of any equity 
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in the claimants, the government adopted means to satisfy the 
claims; and, as the sovereign power could not be sued as legal 
owner, Boards of Commissioners were created, with liberal 
powers, to investigate every description of claims, and report on 
them to Congress, for the sanction of sovereign authority ; and 
by this means many claims were confirmed, the legal title added, 
and incipient concessions completed into perfect and conclusive 
titles against the government. Then, again, Congress provided 
that special courts should be organized, in which the govern- 
ment might be sued, in a prescribed form, and decrees be made 
for or against claimants; but no suit could be maintained in an 
ordinary action of ejectment, or for title of any kind, on a con- 
cession and an order of survey, for want of legal title to sustain 
it. Such claimants “ were not regarded as owners of land, un- 
til the real title was delivered completed,” in the language of 
the Spanish regulation No. 18. Had the courts of justice been 
allowed to hold otherwise, and to interfere in the matter, and 
to decree titles to claimants in equity, or to enforce their claims 
at law, and oust the United States indirectly by suing persons 
found on the land, little or no occasion would have existed for 
boards, or special courts, to adjudge respecting the validity of 
claims ; as the ordinary tribunals could have settled all contro- 
versies under State laws declaring such claims cognizable in the 
State courts. It was therefore manifest, that claims resting on 
the first incipient steps must depend for their sanction and 
completion upon the sovereign power ; and to this course claim- 
ants had no just cause to object, as their condition was the same 
under the Spanish government. No standing, therefore, in an 
ordinary judicial tribunal has ever been allowed to these claims, 
until Congress has confirmed them and vested the legal title in 
the claimant. Such, undoubtedly, is the doctrine assumed by 
our legislation. ‘To go no further, the act of May 26th, 1824, 
allowing claimants a right to present their claims in a court of 
justice, pronounces on their true character. It declares, that the 
claim presented for adjudication must be such a one as might 
have been perfected into a complete title under and in conform- 
ity to the laws, usages, and customs of the government under 
which the same originated, had the sovereignty of the country 
not been transferred to the United States; and, by the sixth 
section, when a decree is had favorable to the claim, a survey 
of the land shall be ordered, and a patent shall issue therefor ; 
and by section eleventh, “if the decree shall be in the claim- 
ant’s favor, and the land has been sold by the United States, or 
otherwise disposed of, the interested party shall be allowed to 
enter an equal quantity of land elsewhere.” So, again, the act 
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of July 9th, 1832, creating the last board, directs the commis- 
sioners to inquire into and examine all unconfirmed claims pre- 
viously filed, founded on any incomplete grant, concession, war- 
rant, or order of survey, issued by the authority of France or 
Spain, and to class the same so as to show, first, what claims, 
in their opinion, would in fact have been confirmed according 
to the laws, usages, and customs of the Spanish government 
and the practice of the Spanish authorities under them “at 
New Orleans,” if the government under which said claims origi- 
nated had continued in Missouri; and, secondly, what claims, 
in their opinion, are destitute of merit*under such laws, usages, 
and customs. And by section third it is declared, that from and 
after the final report of the commissioners, the lands of the sec- 
ond class shall be subject to sale, the same as other public lands; 
and that those of the first class shall continue to be reserved 
from sale, as heretofore. From the first act, passed in 1805, up 
to the present time, Congress has never allowed to these claims 
any standing other than that of mere orders of survey and prom- 
ises to give title; and which promises addressed themselves to 
the sovereign power in its political and legislative capacity, 
and which must act, before the courts of justice could inter- 
fere and protect the claim. And so this court has uniformly 
held. The title of Cerré having no standing in court before it 
was confirmed, it must of necessity take date from the confir- 
mation, and cannot relate back so as to overreach the patents 
made in 1826 and 1827. 

The next ground relied on to reverse the decision of the Cir- 
cuit Court is, that Cerré’s claim was reserved from entry and 
grant by the act of March 3d, 1811, providing for the sale of 
public lands and the final adjustment ‘of land claims. The fifth 
section declares that back lands to front grants on the Missis- 
sippi River, &c., are reserved from sale; and by section sixth 
it is provided, that, until after the decision of Congress thereon, 
no tract of land shall be offered for sale, the claim to which 
has been, in due time, and according to law, presented to the 
register of the land office for the purpose of being investigated 
by the commissioners appointed for ascertaining the rights of 
persons claiming lands in the Territory of Orleans. The: eighth 
section declares, that the Surveyor-General shall cause such 
lands in the Louisiana Territory as the President shall direct 
to be surveyed, like other public lands; offices are established 
for their disposal, and it is directed that they shall be sold by 
order of the President. But from this power to sell are except- 
ed section number sixteen, salt springs, and lead mines, with 
such lands adjoining thereto as the President shall direct ; and 
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then comes the exception relied on for the protection of Cerré’s 
claim, to wit, — “ That, till after the decision of Congress there- 
on, no tract of land shall be offered for sale, the claim to which 
has been, in due time, and according to law, presented to the re- 
corder of land titles in the District of Louisiana, and filed in his 
office, for the purpose of being investigated by the commission- 
ers appointed for ascertaining the rights of persons claiming 
lands in the Territory of Louisiana.” (See Land Laws, 194.) 

That this provision is an exception to the general powers 
conferred on the officers to sell, is not an open question; hav- 
ing been so adjudged by this court in the case of Stoddard’s 
Heirs v. Chambers, reported in 2 Howard; and again at the 
present term, in the case of Bissell v. Penrose, post, p. 317. 
Nor is it an open question, that the act of February 17, 1818, 
§ 3, reénacts and continues in force the exception as respects 
such lands. ‘This was also decided by the above cases; and 
that such was the opinion of Congress is manifest from the 
third section of the act of July 9, 1832, under which the last 
board acted; for it declares, that lands of the first class shall 
be reserved from sale ‘as heretofore.” 

All these acts of Congress, with their exceptions, address 
themselves especially to the Department of Public Lands, as by 
them that department must be guided. In reserving lands from 
sale, it was necessary to know where they were situated, and 
how far they interfered with the public surveys. Either the 
President, or some other officer, must have had the power to 
designate the lands as those adjoining to salt springs and lead 
mines; or it must have appeared in some public office apper- 
taining to the Land Department what the boundaries of reserved 
lands were; and if it did not appear, no notice of the claim 
could be taken by the surveyors, nor by the registers and re- 
ceivers when making sales. This was a conclusion that has 
from necessity been acted on at the land offices ; and as Cerré’s 
claim was not surveyed before the confirmation took place, no 
boundaries of his tract could be recognized when the public 
surveys were made and the lands sold. He claimed no “ tract 
of land.” The laws refer to specific tracts that are claimed ; it 
is not material whether the boundaries are proper, and accord- 
ing to the concession, or the claim be just or otherwise, so that 
the tract claimed be certain. ‘This was also decided in the 
cases just cited. Certainly, a mere floating claim, founded on a 
concession that was ordered to be located by survey, and where 
no survey or location had been made, was not protected by the 
act of 1811. An actual survey is not indispensable ; but boun- 
daries must appear, in some form, from the notice of claim and 
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the accompanying evidences filed with the recorder. If, from 
these, the tract could not be laid down on the township sur- 
veys, then the land could not be reserved from sale; although, 
by the concession, and by the notice, a particular spot, (as the 
Big Spring of the Maramee,) was referred to in general terms 
as the place where the land should lie. 

But there is another ground of defence, that would have been 
conclusive, even had Cerré’s cJaim been surveyed and the sur- 
vey filed with the recorder in 1806, accompanying the notice 
of claim. By the second section of the confirming act of July 
Ath, 1836, it is provided, that, “if it shall be found that any 
tract confirmed by this act, or any part thereof, had been sur- 
veyed and sold by the United States, this act shall confer no 
title to such lands, in opposition to the rights acquired by such 
location or purchase; and the party whose claim is confirmed 
by this act shall be authorized to enter a quantity of land equal 
to the interference elsewhere.” 

Having seen that the United States might confirm the claim 
of Cerré, or might refuse to do so; and that it took date asa 
title recognized in the judicial tribunals from the confirming act, 
it follows that the claim might be confirmed in such part, and 
on such conditions, as Congress saw proper to prescribe ; and 
having refused to confirm it for lands lying within its bounda- 
ries which had been previously sold, and the patents to Massey 
and James being of this description, they are the only legal 
title to the land ; and, therefore, the charge of the Circuit Court 
was proper. 

The- survey of Cerré’s tract, founded on the confirmation, 
was given in evidence, and recognized as part of his title by 
the Circuit Court; which circumstance we deem it proper not 
to pass without notice. By the act of April 26th, 1816, it was 
provided that a surveyor should be appointed of the public 
lands for the Territories of Illinois and Missouri, whose duty it 
should be to cause so much of the lands in said Territories as 
the President should direct, to be surveyed and divided as were 
the public lands lying northwest of the River Ohio; and the 
act declares that ‘it shall also be the duty of the surveyor to 
cause to be surveyed the lands in said Territories, the claims to 
which have been, or hereafter may be, confirmed, by any act of 
Congress, which have not already been surveyed according to 
law : and he shall transmit to the registers of the land offices in 
said Territories, general and particular plats of all the lands sur- 
veyed or to be surveyed, and shall also forward copies of said 
plats to the Commissioner of the General Land Office ; and all 
the plats of surveys, and all other papers and documents pertain- 
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ing, or which did pertain, to the office of Surveyor-General un- 
der the Spanish government within the limits of the Territory of 
Missouri, &c., shall be delivered to the surveyor appointed under 
this act.” ‘ And any plat of survey, duly certified by said sur- 
veyor, shall be admitted as evidence in any of the courts of the 
United States, or the Territories thereof.” Under this authori- 
ty, Cerré’s claim was surveyed; as will better appear by the 
following certificate, preceding the description of the lines : — 
‘Plat and description of the survey of a tract of 3,528 
French arpens, equal to 3,001 and twenty-five hundredths 
English acres of land, situated in township thirty-eight north, 
range five west; and townships thirty-seven and thirty-eight 
north of the base line, range six west of the fifth principal me- 
ridian, in the State of Missouri; executed from the 18th to the 
20th of June, 1838, by Joseph C. Brown, deputy surveyor, un- 
der instructions from the surveyor of the public lands in the 
States of Illinois and Missouri, dated the 6th of June, 1838; it 
being the one half of 7,056 arpens, or a league square, granted 
in two tracts of equal quantity, on the 8th of November, 1799, 
to Pascal L. Cerré, by Zenon Trudeau, Lieutenant-Governor 
of the Spanish province of Upper Louisiana; this tract ‘to be 
taken at the place commonly known by the name of the Great 
Source of the River Maramee, at about three hundred miles from 
its mouth, so as to include the said sources’; and confirmed to 
Pascal L. Cerré by the act of Congress of the United States 
approved on the 4th of July, 1836, entitled, ‘An act confirm- 
ing claims to land in the State of Missouri, and for other pur- 
poses,’ according to the decision No. 2 of the report of the 
Board of Commissioners appointed by the act of Congress, ap- 
proved on the 9th of July, 1832, entitled, ‘An act for the final 
adjustment of private land claims in Missouri,’ and the act of 
Congress approved the 2d of March, 1833, supplemental thereto.” 
The Surveyor-General approved the survey, June 26, 1840. 
In having the land laid off, and in approving the survey, he 
acted under the authority of Congress, expressly conferred by 
the act of 1816. Joseph C. Brown testified that he made this 
survey, being the same offered in evidence above; that the 
survey was made at the time stated on its face, and was made 
by the witness at the place known and called “ the Big Spring 
of the Maramee”’; that the said spring was on section one, 
as marked and designated on the plat before him. The Big 
Spring was a very large body of water, breaking out of a high 
bluff, and made a stream from the spring itself of about one 
hundred feet wide, and a foot in depth; that witness made the 
survey by direction, and under the authority given to him by 
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the Surveyor-General of the United States at St. Louis. Wit- 
ness further stated, that the survey was made according to 
Mr. Cerré’s directions, and in obedience to the instructions 
given to him by the Surveyor-General; Mr. Cerré made no 
particular reconnoissance of the ground, although personally 
present, but took the land as it came; and it was made by the 
surveyor at the particular place indicated, the Big Spring, as 
the source of his claim. Witness stated further, that the 
instructions from the Surveyor-General were printed instruc- 
tions, of which a copy is set out. Among numerous and de- 
tailed instructions referred to by the witness, there are the 
following : — 

“Information given to you by a claimant or his agent re- 
lating to the situation of a claim will govern your operations, 
provided you believe, from all the circumstances which come 
to your knowledge, that such information is correct ; and pro- 
vided also that it does not contradict the papers with which 
you may be furnished. The position of any point or place 
called for in a concession, and also of the settlement or im- 
provement in virtue of which a settlement claim is confirmed, 
must be stated in your field notes. The survey of claims 
which are confirmed unconditionally, according to a former 
survey, will conform thereto, regardless of any excess or de- 
ficiency in quantity, provided the old lines and corners can 
be found and properly identified; in which event, the old 
corners will be run to, and the true courses and lengths of the 
several lines, according to your operations, will be correctly 
stated in your field notes; and if the old lines and corners 
cannot all be found, you will conform to the old survey, as 
near as practicable, by running the courses and distances called 
for, or to the intersection of the proper lines, as may be re- 
quired, making the necessary allowance for the difference in 
the variation of the needle. 

“‘2. The resurveys of claims which are confirmed according 
to an old survey, but are restricted in quantity, will be surveyed 
as above directed for those not restricted, except that, if there 
is any excess or deficiency, it will be thrown off or taken in a 
line parallel to that old line of the survey, which the claimant 
may direct; or if he fails or declines to give directions, throw 
off the excess or take in the deficient quantity on the side 
which you think will best promote his interest; being care- 
ful to note all the particulars relating thereto in your field book, 
and give the position of the old lines and corners which may 
be abandoned because of the excess or deficiency in quantity. 

‘“¢3. Claims which are confirmed according to the conces- 
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sion, and have been legally surveyed in conformity therewith, 
except as to exactness in quantity, will be resurveyed as the 
class of cases last above mentioned. 

“4. If the survey heretofore executed of a claim which is 
confirmed according to a concession, whether the concession 
is, or is not, special as to locality, but is special as to the direc- 
tion of the lines, the proportional length of the different sides, 
or the figure of the survey to be made in virtue thereof, does 
not conform to these requirements of the concession, the said 
survey will be altogether disregarded, except so far as it may 
be useful, in cases where the concession is not special as to 
locality, in identifying the situation of the intended concession 
to be confirmed, unless the survey was executed and approved 
by the proper Spanish officer prior to the transfer of the coun- 
try to the United States; in which event, the survey will be 
considered as evidence of the changed intention of the author- 
ity making the concession, and will be taken as a part and par- 
cel thereof. 


— 


“5, Claims which are confirmed according to special con- 
cessions, and which have not been surveyed, you will survey 
in strict accordance with the terms of the concessions; always 
bearing in mind, that where there are no special requirements 
in the concession, it was the general practice of the govern- 
ment with which the claims originated to run them either in 
squares, or in right-angled parallelograms of one, five, ten, or 
some intermediate or greater number of arpens, by forty or 
eighty, according to the size of the tract, or double as long as 
wide, unless some other survey or grant intervened and ren- 
dered a departure from this rule unavoidable ; in which case, the 
rule was only so far departed from as was necessary to get rid 
of the interference with prior surveys.” 

Cerré’s claim was of the last class. The land was directed 
to be surveyed according to his directions ; the surveyor having 
regard to the last (and fifth) instruction, with the exception, 
that the special spot called for in the concession was required 
to be laid down and noted in some part of the survey. When 
it was made, and the field notes returned to the Surveyor- 
General’s office, and the description and plat made out in form 
and approved by the Surveyor-General, it was conclusive 
evidence, as against the United States, that the land granted 
by the confirmation of Congress was the same described and 
bounded by the survey; unless an appeal was taken by either 
party, or an opposing claimant, to the Commissioner of the 
General Land Office. This consideration depends on the fact, 
that the claimant and the United States were parties to the 
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selection of the land; for, as they agreed to the survey, they 
are mutually bound and respectively estopped by it. But pri- 
vate claimants of lands within its boundaries, who were no par- 
ties to the survey, are not estopped, and may controvert its con- 
clusiveness, so far as their claims interfere with the lands thus 
selected by the party, and which were laid off to him by the 
United States. We are not called upon to say, nor do we 
wish to be understood as intimating, to what retrospective date 
the confirmation by Congress of land thus surveyed relates, so 
as to overreach a claim by purchase from the United States, 
further than the case before us requires, which is, that lands 
purchased before the act of July 4th, 1836, was passed, are 
protected against the confirmation made by that act. 

For the reasons stated, we order the judgment of the Cir- 
cuit Court to be affirmed. 

For a more perfect understanding of the manner in which 
a complete title under the Spanish government was executed, 
the form of such a title, translated from the Spanish, is hereto 
annexed. 


Don Joan Ventura Morales, Principal Comptroller of the 
Armies, Intendant ad interim of the Royal Finances of 
the Provinces of Louisiana and West Florida, Superin- 
tendent, Sub-delegate, Judge of the Admiralty, of the Royal 
Lands and Domain, §c. :— 


Whereas (D. M. D.) an officer of the militia, residing in this 
city, has appeared before this tribunal, petitioning the grant 
and title of one hundred and twenty-six arpens of land, with 
that front to the Bayou de los Lobos and the depth of forty, 
bounded by (Don F. S.) and vacant lands on the Bay St. 
Louis, provided they be o the royal domains, to establish 
there a plantation and cow-pens, stating that he has taken the 
proper steps and showing that he has made the necessary pro- 
visions for establishments of that kind; and having presented 
the plat of the royal surveyor (Don C. T.), indicative and 
figurative of the said one hundred and twenty-six arpens in 
front by forty in depth situated in the above-mentioned place ; 
and having submitted the whole to the fiscal of the royal 
finances, and he having made no objection to the demand of 
the said (D. M. D.), but, on the contrary, having given an opin- 
ion in his favor, by an act, with the advice of his assessor, 
dated the 26th instant; I have conceded the said grant, and 
I do order that the title be made. Accordingly, using the 
power given to this intendancy, in the name of the king our 
lord, (whom God protect!) I do grant to the above-said (D. 
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M. D.) the above-mentioned tract of land, containing one hun- 
dred and twenty-six arpens in front and forty in depth, situated 
at the place called the Bay St. Louis, fronting to the Bayou de 
los Lobos, and bounded by the lands of (Don F. S.) and va- 
cant lands, in conformity to the points and distances marked 
on the plat and its certificate, in which is recited the measure 
appearing in the docket of said matter for record ; out of good- 
will, and without any pecuniary consideration in favor of the 
royal financier, I give him the whole and direct ownership to 
the said granted land, for him and his successors in said lands, 
with power to him, the said grantee, to dispose of the same at 
his will; with power to take possession of the same, and claim 
it from this intendancy if there is any obstacle; and in said 
land forthwith I place and put him without any damage to the 
rights of third persons who may have a better right to it; with 
the qualification and condition that he, the said (ID. M. D.), to 
whom we do this favor, and his successors, shall, as regards 
such tract of land, fulfil the obligations imposed upon him by 
the regulations and instructions made and published by this in- 
tendancy on the 17th of July, 1799, to wit, the third, fourth, 
sixth, seventh, and ninth of said instructions, conformably to the 
location, place, quality, and circumstances of the said granted 
land ; whereof we advise him, that he may know it and not pre- 
tend to be ignorant of it, under the penalties contemplated in 
said instructions, with which he shall acquaint himself. In vir- 
tue of which I have ordered these presents to be drawn under 
my hand, and sealed with the seal of my arms, and counter- 
signed by the undersigned notary of the royal finances; who, 
as well as the principal Comptroller’s office, will register it. 
Given at New Orleans, the 29th of May, 1802. 
[u. s.] (Signed, ) Juan Ventura Morates. 


By order of the Intendant. 
(Signed, ) Car.Los XIMENEs. 


Registered the foregoing title from page 41 to 43 of the book 
assigned for that purpose. New Orleans, 29th May, 1802. 
(Signed, ) XIMENES. 


In the principal Comptroller’s office the foregoing title has 
been registered in the book assigned for that purpose, at folio 
10. New Orleans, 9th of June, 1802. 

(Signed, ) ARMIDEZ. 


I, Don Carlos Trudeau, Surveyor Royal and Particular of the 
Province of Louisiana, &c., do certify, that in favor of, and in 
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presence of (D. M. D.) and with the assistance of the syndic, 
Don Philip Sancier, and the adjoining neighbour, has been veri- 
fied, bounded, and limited, a tract of land of one hundred and 
twenty-six arpens in front to the Bayou de los Lobos, with the 
ordinary depth of forty arpens, measured with the perche of the 
city of Paris, of eighteen feet long, measure of the said city ; 
which tract of land is situated at the place called the Bay of 
St. Louis, on the southern bank of the Bayou de los Lobos ; 
joining on the north part the bank of said bayou ; on the south, 
land granted to Don F. S.; and on the other sides, by vacant 
lands of the domain of his Majesty, by parallel lines running 
southeast by south. On each limit has been planted a 
stake made of pine, driven into the ground to a depth of two 
feet ; the first implanted upon the bank of the bayou, and the 
other at the foot of the high land; at the extremity of the or- 
dinary forty arpens, I have planted no boundary, the soil being 
covered with water and impracticable, as it appears on the plan 
on the other side, which exhibits the extent and direction of 
the limits, &c. This survey has been made pursuant to a de- 
cree of his Lordship the Intendant-General, dated the 15th of 
the month of March last past. In testimony whereof, I have 
delivered these presents, with the foregoing figurative plan, the 
15th of the month of April, 1802. Signed, I the present sur- 
veyor, and registered in the Book C, No. 3, fol. 62, at No. 
1514, of the operations of survey. 

I do certify that the present copy conforms to the original. 
Given to the interested party to enable him to proceed so as to 
obtain the corresponding title of grant in due form. 

(Signed, ) Cartos Trupeav, Surveyor Royal. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Missouri, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this cause 
be, and the same is hereby, affirmed, with costs. 
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Lewis BissELL, PLAINTIFF IN ERROR, v. Mary B. PEnrRosE, 
DEFENDANT. 


In the case of Stoddard v. Chambers, 2 Howard, 284, this court decided by implication, and now de- 
cides expressly, that a general and unlocated concession, granted by the Spanish governor prior to 
the transfer of Louisiana, a private survey of which made after the transfer was recognized by the 
commissioners appointed under the act of 1805, before whom the claim was filed, was so designated 
and located as to be reserved from sale by virtue of the act of 1811, and consequently no New Ma- 
drid certificate could be located upon it. 

The act of 1804, forbidding private surveys upon the public lands, was impliedly repealed by the act 
of 1805, which required claimants to file a plat. The act of 1806 authorized the commissioners to 
direct such surveys as they might deem necessary, which gave them, thereby, the power to adopt 
any prior and private surveys which they might deem just and proper, for the purpose of designa- 
tion and location. 

The effect of such private surveys was not to sever the land from the public domain, but merely to in- 
dicate the tract which Congress was to act upon at a subsequent period, in case it thought proper 
to confirm the claim. 

The act of 1836 confirmed the claims of assignees who had prosecuted them as claimants, and did not 
intend to vest the title in the assignor, the original holder. This court has so decided in former 
cases. 

The confirmation by the act of 1836 is equally effectual in favor of the claimant, whether the commis- 
sioners recommended that the claim should be confirmed generally, or confirmed ‘‘ according to the 
survey.”? The only difference is, that in the latter case the survey on file is probably conclusive 
upon the government, and errors cannot be corrected, whilst in the former case they may be. 

The second section of the act of 1836 makes no provision for a re-location of an unlocated claim con- 
firmed on the report of the commissioners, and further legislation will be necessary for such cases. 
The cases of Mackay ». Dillon, 4 Howard, 421, Les Bois v. Bramell, 4 Howard, 449, and Jourdan ». 

Barrett, 4 Howard, 169, examined and explained. 

The mere circumstance that another plat, containing different land, was upon the same sheet of paper 
which contained the genuine plat, and which was filed in the recorder’s office, was not sufficient to 
invalidate the claim ; because the name of the claimant was written upon the face of the one describ- 
ing the tract claimed, and that was the only one before the commissioners. 


T'u1s case was brought up, by writ of error, from the Circuit 
Court of the United States for the District of Missouri. 

It was one of those land cases which arose from a conflict of 
title between an old Spanish concession, confirmed under the 
various acts of Congress upon the subject, and a title derived 
under a New Madrid grant. All these acts of Congress bearing 
upon both titles are set forth in the case of Stoddard v. Cham- 
bers, reported in 2 Howard, 284, and the substance of them 
need not be repeated here. The following is a list of them. 


References to Acts of Congress. 





Date. Land Laws, Sen. Ed. 1838. U. S. Stat. at Large. Story’s Ed. L. U.S. 
March 26th, 1804, Vol. 1, page 112 Vol. 2, page 287 Vol. 2, page 933 
March 2d, 1805, ~~. oo c= ae = 3) oe 
February 28th, 1806, “  « 132 “« Q & 399 « Q' & 986 
April 21st, 1806, 7. © so ae ef « ie 
March 3d, 1807, «yo & 155 « Q & 440 « Q) & 1059 
March 34, 1811, “i, * 2 og * of 2. ~ oe 
June 13th, 1812, “5 * Oe “g * oe *f °* fe 
March 34, 1813 ice “ewe “fs © Ge “ss * ie 
August 2d, 1813, “ ] & 933 “« 3 «& 86 « Q) «& 1384 
April 12th, 1814, « y & 949 “ 3 6 12) “ Q) & 1410 
February 17th, 1813, "s ~ ae 2 oo Oe “2 % 1500 
April 29th, 1816, “ | & 980 “ 3 « 398 “3 « 1604 
February 17th, 1818, ee. ae “7 * oe a 
April 9th, 1818, « 1) & 999 “ 3 & 417 i Oe 
April 26th, 1822, “ ] & 344 “« 3 «© 668 “3 « 1841 
May 26th, 1824 “% ~ oe e— = ° % = te 
May 22d, 1826 . . * ie ee, ee ee, 
March 2d, 1827 “;) + a ._ = ae "2 ae 
May 2th, 1828, “ y & 442 “ 4) «& 998 «4 2135 
March 24, 1831, « | & 438 “« 4 «& 482 « 4) & 9950 
July 9th, 1832, «1 505 “ 4% 565 « 4’ «© 9305 
March 2d, 1833, T * oe 2 oe “¢ “« oe 
July 4th, 1836, « y « 657 “4g « 7 «4 B15 








318 SUPREME COURT. 








Bissell v. Penrose. 





It was an action of ejectmént brought in the Circuit Court 
by Mary B. Penrose, the defendant in error, who claimed un- 
der the Spanish concession, against Bissell, who claimed under 
the New Madrid certificate which was located upon the land in 
controversy in March, 1818. We will first state the title of 
the plaintiff below, and then that of the defendant. 

The petition and concession were as follows, viz. : — 


“ The sons of Vasquez, claiming 800 arpens each. 


“To Don Carlos Dehault Delassus, Lieutenant-Governor of 
Upper Louisiana. 


“‘ Sir, — Benito, Antoine, Hypolite, Joseph, and Pierre Vas- 
quez, all of them sons of Don Benito Vasquez, captain of mili- 
tia of this town, brevetted by his Catholic Majesty, full of con- 
fidence in the generosity and benevolence of the government 
under which they are born, hope that you will be pleased to 
take into consideration the unfortunate situation in which they 
find themselves by the want of means of their family, which 
has been living for some time in distressing circumstances, and 
unable to give them the necessary education; therefore, wish- 
ing to procure to themselves, in the course of time, an independ- 
ent existence, they think of forming an establishment which 
may one day insure their welfare. They flatter themselves, 
Sir, that the services of their father will assure to them your 
protection, and the goodness of your heart will lead you to 
grant their demand ; consequently, they supplicate you to grant 
to each of them eight hundred arpens of land, in superficie, 
making altogether the quantity of four thousand arpens, which 
they wish to take in one or several places of the vacant lands 
of the king’s domain. Favor which your petitioners presume 
to hope from your justice. 

Benito Vasquez, 

“ St. Louis, February 16th, 1800. Anroine Vasquez, 
Hypouire Vasquez, 
JosePH Vasquez, 
Pierre Vasquez. 


“ St. Louis of Illinois, February 17th, 1800. 

“ After seeing the precedent statement, and the laudable mo- 
tives which animate the petitioners, and considering that-their 
family is one of the most ancient in this country, and worthy 
of all the benevolence of government, as much for their per- 
sonal merit as on account of the services [of the] father of the 
petitioners, I do grant to said petitioners, for them and their 
heirs, the land which they solicit, if it [is] not prejudicial to 
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any body; and the surveyor, Don Antonio Soulard, shall put 
the interested party in possession of the quantity of land asked 
for, in one or two vacant places of the royal domain, after 
which he shall draw a plat, which he shall deliver to the inter- 
ested parties, with his certificate, to serve them in obtaining 
the concession and title in form from the Intendant-General, to 
whom alone corresponds, by royal order, the distributing and 
granting all classes of lands of the royal domain. 
‘*Cartos Denautt De assus. 
‘* A true translation. 

“ Junius De Moun. 

“ St. Louis, October 27, 1832.” 


On the 11th of February, 1806, Benito Vasquez, the eldest 
son, assigned his 800 arpens to Rudolph Tillier. 

On the 27th of February, 1806, a survey and plat of the 
land was made by James Mackay, locating it about two miles 
northwest of St. Louis, as appeared by the following certifi- 
cate : — 


‘“T do certify, that the above plat represents 800 arpens of 
land, French measure, situated in the district of St. Louis, 
Louisiana Territory, and surveyed by me at the request of the 
proprietor, who claims the same by virtue of a Spanish grant. 

‘Given under my hand at St. Louis, this 27th day of Feb- 
ruary, in the year of our Lord 1806. 

“James Mackay. 


“ Received for record, St. Louis, February 27, 1806. 
Antoine Souwarp, 
Surveyor-General Territory Louisiana.” 


On the 25th of August, 1806, Tillier filed his claim before 
the first Board of Commissioners. 'There were two plats filed, 
covering different tracts of land, both of which plats were 
upon the same sheet of paper; but upon the face of one of 
them was written the name of the claimant at full length. 
This one included the land in controversy, and was the only 
one considered by the commissioners. 

On the 22d of September, 1810, the board decided that this 
claim “ ought not to be confirmed.” 

On the 3d of October, 1832, this claim was brought before 
another Board of Commissioners, which, on the 2d of Novem- 
ber, 1833, passed the following order : — 


“ Saturday, November 2d, 1833. 
“The board met pursuant to adjournment. Present, Lewis 
F. Linn, A. G. Harrison, F. R. Conway, Commissioners. 
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“The sons of Vasquez, each claiming 800 arpens of land 
under a concession from Charles Dehault Delassus. See page 
17. The board remark, that they can see no cause for enter- 
taining the idea that the said concession was not issued at the 
time it bears date, as intimated in the minutes of the former 
commissioners. 

“The board are unanimously of opinion, that this claim 
ought to be confirmed to the said Benito, Antoine, Hypolite, 
Joseph, and Pierre Vasquez, or their legal representatives, ac- 
cording to the concession. 

“ The board adjourned until to-morrow, at 9 o’clock, A. M. 

L. F. Linn, 
F. R. Conway, 
A. G. Harrison.” 


This claim was confirmed by the act of Congress of 4th 
July, 1836, and again surveyed by the United States surveyor 
on the 29th of March, 1842, according to the original survey 
of Mackay, filed with the claim in 1806. The claim was as- 
signed by Tillier to C. B. Penrose, who conveyed it to Mary 
B. (the plaintiff below) and Anna H. W. Penrose, on the 20th 
of February, 1823. 

The title of Bissell, the defendant below, was as follows. 

The defendant produced and read in evidence, — 

1. A certificate issued by the recorder of land titles, No. 164, 
dated 4th November, 1816, whereby it is certified, that, in con- 
formity to the provisions of an act of Congress of 17th Feb- 
ruary, 1815, John Brooks, or his legal representatives, is entitled 
to locate 709 arpens on any of the public lands of the Terri- 
tory of Missouri, the sale of which is authorized by law. 

2. The location and survey thereof, No. 2541, made in 
March, 1818, which includes the land in controversy. 

3. A patent certificate, No. 308, issued by the recorder of 
land titles, 17th November, 1822, whereby it is certified, that, 
in pursuance of an act of Congress passed the 17th of Febru- 
ary, 1815, a location certificate, No. 164, issued from the office 
of the recorder, in favor of John Brooks, or his legal represen- 
tatives, for 709 arpens of land, that a location had been made 
by the plat of survey, No. 2541, and that the said John Brooks, 
or his legal representatives, is entitled to a patent for the said 
tract, containing, according to the location, 603,44 acres, in 
township 45 north, range 7 east. 

It was admitted that the title of John Brooks was vested in 
the defendant below, by mesne conveyances, on the 14th of 
February, 1824; and it was proved that one Brady, under 
whom the defendant below acquired title, had his mansion- 
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house adjacent to the land in controversy, and occupied a part 
thereof before the year 1824, and that the same has been ever 
since occupied ; that the defendant Bisse] extended his improve- 
ments over the whole fifty-five acres as early as 1829 or 1830. 

The defendant then asked the following instructions, which 
the court refused to give, and each of them; to which refusal 
the defendant by his counsel excepted; which instructions are 
in the words and figures following : — 


Instructions refused. 


1. That the land sued for in this action was not reserved 
-from sale by the act of Congress of 3d March, 1811, in conse- 

quence of the filing of the claim of Rudolph Tillier, with the 
concession to Benito, Antoine, Hypolite, Joseph, and Pierre 
Vasquez, and other documents, with the recorder of land titles, 
as given in evidence in this case. 

2. That the confirmation by the Board of Commissioners to 
Benito, Antoine, Hypolite, Joseph, and Pierre Vasquez, given in 
evidence in this case, ratified by act of Congress of 4th July, 
1836, did not vest any title in the land sued for in this action 
in the plaintiff. 

3. That the plaintiff has shown no title on which she can re- 
cover of the defendant the land sued for in this action, or any 
part thereof. 

4. That the plaintiff, if entitled to recover in this action, can 
recover only the undivided tenth of so much of the land sued 
for as the defendant was in possession of at the commencement 
of this suit. 

5. If the jury find from the evidence that.Rudolph Tillier, 
under whom the plaintiff in this case claims the land‘in ques- 
tion, filed his claim with the recorder of land titles, and, as a 
part of the evidence of his claim, filed two plats of the land 
claimed, one of which plats would embrace the land now in 
the defendant’s possession, and the other would not embrace 
that land, then there. is no reservation of the land in defend- 
ant’s possession from sale, which would prevent the location 
of the land in question, under the certificate in favor of John 
Brooks, or his legal representatives. 

6. That the confirmation of the claim of Benito Vasquez 
and others, given in evidence by the plaintiff, being according 
to the concession, is in itself a rejection of the survey made by 
Mackay, which has been given in evidence ; and under that 
confirmation there is no authority for a survey upon the land 
located under the certificate in favor of John Brooks, or his 
legal representatives. 
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7. That the survey given in evidence by plaintiff, of 800 
arpens, made by Mackay in 1806, being a mere private survey 
made of a part of the public domain, in violation of an act of 
Congress prohibiting such surveys at that time under severe 
penalties, is not in law any part of the claim filed before the 
recorder of land titles, and cannot come in aid thereof, so as to 
work a reservation from sale, under the act of Congress of 3d 
March, 1811, of said 800 arpens. 

The plaintiff then asked the following instruction, which 
the court gave; to the giving which the defendant, by his 
counsel, excepted. Which instruction is as follows : — 


Instruction given. 


That the land included in the survey given in evidence, and 
which was made for Rudolph Tillier, assignee of Benito Vas- 
quez, on the 27th of February, 1806, by James Mackay, and 
which was officially resurveyed in conformity to the act of 
Congress of the 4th of July, 1836, and which resurvey is num- 
bered 3,061, and was approved by Jos. C. Brown on the 29th 
of March, 1842, was reserved from location and sale at the time 
MeNight and Brady’s location, under a New Madrid claim, was 
made ; and, therefore, the location under said claim is invalid 
as against the title of said Vasquez, or those claiming through 
him, to the extent that the two claims cover the same land, 
and that the land included by both the surveys aforesaid is the 
land confirmed to Benito Vasquez, or his legal representatives, 
by the act of Congress of the 4th of July, 1836, and that the 
confirmation operated as a grant to said Vasquez, or his legal 
representatives; such being the legal effect of the acts of Con- 
gress, records, and title-deeds given in evidence. 

And the defendant prays the court to sign and seal this his 
bill of exceptions, which is done accordingly. 

J. Carron. [L. s.] 


Upon this exception the case came up to this court. 
- It was very elaborately argued by Mr. Benton and Mr. 
Gamble, for the plaintiff in error, with whom was Mr. Geyer, 
and by Mr. Good and Mr. Ewing, for the defendant. It is 
impossible to do more than state the points raised by the coun- 
sel respectively. 


Those on behalf of the plaintiff in error were the following. 

I. The report of the late Board of Commissioners, ratified by 
the act of the 4th of July, 1836, is not a confirmation according 
to either of the plats of survey filed by Rudolph Tillier, under 
whom the defendant in error claims, nor of any survey, but 
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operates as a grant, according to the concession of 4,000 arpens 
of land, to be located in one or two places of the public domain. 

1. The confirmatory act confirms nothing but the conces- 
sion, the only document mentioned or referred to in the decis- 
ion, and therefore it cannot be assumed that any survey, or plat 
of survey, whatever, was adopted. Mackay v. Dillon, 4 How- 
ard, 448. It is a public grant, and passes nothing that is not 
described in terms, or by specific reference to something out of 
it. Blake v. Doherty, 5 Wheat. 359; Dyer, 350 b, 362 a; 
Cro. Car. 169; 10 Co. 65, 112 6; Charles River Bridge v. 
Warren Bridge, 11 Peters, 420. 

2. The concession is a floating warrant of survey, conferring 
no title to any specific land, and a confirmation in terms, ac- 
cording to that concession, does not give it a special location or 
boundaries. Forbes’s case, 15 Peters, 184; Buyck’s case, 
Ibid. 215; O’Hara’s case, Ibid. 275; Delespine’s case, Ibid. 
319; Miranda’s case, 16 Peters, 159, 160; United States v. 
King, 3 Howard, 773; Mackay v. Dillon, 4 Howard, 448. 

3. If any thing can be resorted to, other than the decision 
and the concession to which it refers, for the purpose of de- 
termining the legal effect of the. grant, it must appear by the 
transcript laid before Congress, and that cannot be contradicted, 
altered, or varied by oral evidence. 1 Phil. Ev. 218, 423; 3 
Starkie’s Ev. 995-997. 

4. The particular survey mentioned in the instruction given 
at the trial, if in fact executed, was prohibited by law, and is a 
mere nullity, (United States v. Hanson, 16 Peters, 196,) and 
was never recognized by the recorder and commissioners as the 
foundation of the claim, or as evidence of its location and boun- 
daries. 

5. The claim, considered by the recorder and commissioners 
under the act of 1832, was made by the original grantees, on 
the concession alone, and the decision by special reference to 
that claim and concession excludes all other claimants and 
documents. Oo. Lit. 210 a, 183 b. 

6. No plat of survey was transmitted with the transcript, or 
in any form presented to Congress. The confirmatory act, 
therefore, can have reference only to the face of the concession, 
regardless of any survey whatever. Mackay v. Dillon, 4 How- 
ard, 448; McDonogh v. Millaudon, 3 Howard, 693. 

II. Whatever land is granted or confirmed, by the report and 
act of Congress, is granted or confirmed to the five sons of 
Vasquez, named in the decision of the commissioners, or their 
legal representatives, and not to any one of them, and his rep- 
resentatives, in exclusion of all the others. 
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1. The concession does not contemplate or authorize a 
severance of the interest of the grantees, by survey or other- 
wise, by the act of one of them or his representatives. 

2. No survey for any one of the grantees has ever been re- 
cognized by the government. 

3. Every claim under the concession in severalty was reject- 
ed by the first Board of Commissioners, and none such was 
presented to, taken up, or recognized in any form, under the act 
of 1832. 

4. The decision, as entered in the transcript, and confirmed 
by Congress, is in terms in favor of all the original grantees, by 
name, according to the concession, and no one of them can be 
excluded from the benefit of the grant, or preferred in the loca- 
tion. 

III. The defendant in error is not the legal representative of 
Benito Vasquez, Jr., or of any of the grantees named in the de- 
cision of the commissioners, and acquired no title to the land 
sued for, by the confirmation. 

1. The instrument of writing purporting to be a transfer 
from Tillier to C. B. Penrose, under which alone she claims, 
not being a deed, is inoperative as a conveyance of a freehold 
estate. Moss v. Anderson, 7 Mo. 337; McCabe v. Hunter’s 
Heirs, Ibid. 355. 

2. That instrument is, in terms, a mere assignment of the 
interest of Tillier in the concession and plats of survey, and 
does not purport to convey lands. No interest in lands 
passes by a mere assignment of evidences of title. 2 Ham. 
221; Fitzhugh v. Croghan, 2 J. J. Marsh. 429. 

3. Taken as an operative conveyance of land, the transfer 
does.not pass an estate of inheritance. Martin v. Long, 3 Mo. 
391. 

4. The transfer, if otherwise unexceptionable, at most con- 
veys only such right, title, and interest as the grantee had at 
the time; the title, if any, afterwards acquired by the confir- 
mation, does not inure to his grantee. McCracken v. Wright, 
_ 14 Johns. 193; Jackson v. Hubble, 1 Cowen, 613; Jackson 
v. Winslow, 9 Cowen, 13; Jackson v. Peck, 4 Wend. 300; 
Missouri Stat., Rev. Code, 1825, p. 217; Landis et al. v. Per- 
kins, 12 Mo. 

IV. The instruction given at the trial, “that the land in- 
cluded in the survey given in evidence, and which was made 
for Rudolph Tillier, assignee of Benito Vasquez, on the 27th of 
February, 1806, by James Mackay, and which was officially 
resurveyed by survey No. 3,061, was reserved from location 
and sale at the time the location under the New Madrid claim 
was made,” is erroneous, because, — 
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1. The survey referred to was not only private and unau- 
thorized, but prohibited by positive law, and is of no effect 
whatever, as fixing the locality and boundaries of the conces- 
sion, or as the foundation of a claim. Garcia v. Lee, 12 Peters, 
511; Smith’s case, 10 Peters, 327; Wherry’s case, Ibid. 338 ; 
Jourdan et al. v. Barrett, 4 Howard, 169; Mackay v. Dillon, 
Ibid. 448. 

2. The plat of a private or forbidden survey is not author- 
ized or required to be filed with the recorder of iand titles ; 
and being, in this case, both made and filed contrary to law, is 
of no effect for any purpose. Kerns v. Swope, 2 Watts, 75; 
Heister v. Fortner, 2 Binney, 40 ; Dewitt v. Moulton, 5 Shepl. 
418; Blood v. Blood, 23 Pick. 80; Summer v. Rhodes, 14 
Conn. 135; Mummey v. Johnston, 3 A. K. Marsh. 220. 

3. The concession containing no special location, and the 
survey being an absolute nullity, no particular tract of land was 
brought within the proviso of the tenth section of the act of 
March, 1811. 

4. There were two plats of survey filed at the same time, 
differing from each other, and, nothing appearing on the record 
to distinguish which of them designates the land claimed, the 
court was not authorized to elect between them. Mackay v. 
Dillon, 4 Howard, 448. 

5. The official survey, No. 3,061, has no effect on the ques- 
tion of reservation. 

6. What particular land was embraced by the plats origi- 
nally filed depended upon facts to be proved aliunde, and upon 
which the identity was to be found by the jury, and not by 
the court or by the act of the surveyor. 

7. The reservation of the land included in the survey for 
Tillier, in 1806, if any there was, ceased before the location, 
under which the plaintiff in error claims, was made. 

V. If it shall be held that the location was made on land 
within the proviso of the tenth section of the act of 3d March, 
1811, and while it was in force, “the legal effect of the acts of 
Congress, records, and title papers, given in evidence,” is not to 
render the location invalid as against the confirmation by the 
act of 1836. 

1. The location, survey, and patent certificates being in other 
respects regular, vested in John Brooks, or his legal representa- 
tives, a title valid against the United States, which was defea- 
sible only by a confirmation of the conflicting claim during the 
continuance of the reservation. Barry v. Gamble, 3 Howard, 
32; Stoddard v. Chambers, 2 Howard, 317; Polk’s Lessee ». 
Wendell, 5 Wheat. 293; Bagnell v. Brodrick, 13 Peters, 436; 
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Strother v. Lucas, 6 Peters, 763; 12 ib. 410; Grignon’s Lessee 
v. Astor, 2 Howard, 319; Chouteau v. Eckhart, Ibid. 376 ; Car- 
roll v. Safford, 3 Howard, 460; Levi v. Thompson, 4 Howard, 
17. 

2. The reservation, if any, ceased at least as early as the 
26th of May, 1829, and thereby the title under the location be- 
came indefeasible, and could not be affected by legislation af- 
terwards. City of New Orleans v. D’Armas, 9 Peters, 224; 
Fletcher v. Peck, 6 Cranch, 87; Wilkinson v. Leland, 2 Peters, 
657. 

3. The act of the 9th July, 1832, has no effect whatever on 
the land or the title under the location. Having no retrospec- 
tive operation upon any vested interest, it cannot defeat a title 
indefeasible when it was passed. 

A. Neither the claim of Tillier, nor of any other person, to the 
particular land described in either of the surveys, was presented, 
considered, or reported upon, under the act of 1832, and conse- 
quently there was no reservation of that land created, revived, 
or continued by that act. 

5. The confirmation by the act of 1836 does not relate to 
any antecedent period, so as to overreach a title before valid 
against the United States. Jackson v. Bard, 4 Johns. 230; 
Heath v. Ross, 12 ib. 140; Strother v. Lucas, 12 Peters, 410; 
Chouteau v. Eckhart, 2 Howard, 376; Les Bois v. Bramell, 4 
ib. 449. 

6. There was no confirmation of the claim of Tillier, or of 
any other person, for the land described in either of the plats 
filed in 1806. 

7. The confirmation to the five sons of Vasquez, ‘according 
to the concession,” has no effect whatever upon the land pre- 
viously located, or the title under the location. 

8. The survey No. 3,061 is not in conformity with the con- 

firmation, and, to the extent of its interference with the pre- 
vious location, is void. 
_ VI. The second section of the act of Congress of the 4th Ju- 
ly, 1836, confirms the title under the location, survey, and pa- 
tent certificate, as against any confirmation, notwithstanding 
any previous reservation of the land from sale. 

1. It does not enlarge, but restrains and limits, the operation 
of the first section, by a condition annexed to the confirmation. 

2. Its object is to affirm locations and sales, which, on ac- 
count of some infirmity, needed, or were supposed to require, 
legislative aid, not those which, being valid and regular, needed 
no affirmance. Jackson v. Clark, 1 Peters, 635. 

3. The defects and irregularities intended to be cured are 
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common to both locations and sales, and which, if not cured, it 
was supposed might give priority to the confirmations. 

4. The confirmations are in conflict with the titles under 
locations or sales, only when the lands located or sold are re- 
served from sale by reason of the filing of the claim confirmed, 
in due time and according to law. | 

5. No titles under locations or sales are protected, if none 
are protected but those made on lands not reserved, which is to 
render the second section of the act of 4th July, 1836, superflu- 
ous and insignificant; for such titles need no legislative aid, 
as against a confirmation. 8 Co. 274 c; Fletcher v. Peck, 6 
Cranch, 87; City of New Orleans v. D’Armas, 9 Peters, 224. 


The counsel for the defendant in error considered the case of 
Stoddard v. Chambers, 2 Howard, 284, as ruling all the points 
involved in the present case. Nevertheless, as it had been 
brought up and argued as new matter not included within the 
decision of the court in that case, they would consider it as 
such, and therefore presented the following points. 

The plaintiff in error derives his title by regular transmission 
under a New Madrid certificate, which was located in March, 
1818, on the land in controversy. A “ patent certificate” was 
issued to him on the 17th November, 1822, but no patent. He 
has had possession since 1829. His rights, if any he be ad- 
judged to have, were conferred by the act of the 17th of Feb- 
ruary, 1815, known as the New Madrid act. In virtue of this 
act he was authorized to locate his certificate on any of the 
public lands of the Territory of Missouri, the sale of which was, 
at the time of such location, authorized by law. 

Ist. In support of the claim as shown by the defendant in er- 
ror, we shall rely on the treaty of 1803, in virtue of which the 
Missouri Territory was acquired; the Act of Congress of 2d of 
March, 1805; the Act of the 15th of February, 1811, ch. 81, 
sec. 10; the Act of the 3d of March, 1811, sec. 10; and also 
the Act of the 17th of February, 1818; all of which, we shall 
contend, recognized the validity of the plaintiff’s claim, and op- 
erated as a reservation thereof from any disposition or sale by 
the United States prior to the passage of the act of the 26th of 
May, 1824. We shall cite the opinion of this court in 4 Peters, 
512, repeated in 10 Peters, 330, and the case of Strother v. Lu- 
cas, 12 Peters, 436, to show the nature of the plaintiff’s claim, 
and his right to a recognition and a confirmation of that claim 
by the United States. We shall rely upon the authority of 
these cases to show that the claim was, at least, an equitable 
right, which, under the Spanish government, must have been 
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perfected ; —the United States are bound by every considera- 
tion which could operate upon the government of Spain, to 
perfect this right. 

2d. We shall contend that there has been no forfeiture of 
this claim, by virtue of the act of the 26th of April, 1804, or that 
of 1807, or by any act subsequent thereto, and having refer- 
ence to the same subject ; that these acts never were in fact in- 
tended to operate as a penalty or forfeiture, but were merely 
precautionary and provisional. We shall.further contend that 
the position of the plaintiff is not more unfavorable than that 
of the preémptioner, who, although a trespasser upon the pub- 
lic domain, has yet been recognized by the State authorities 
and by the United States as having a claim in virtue of his pre- 
emption, which could not be defeated by a New Madrid certifi- 
cate and location, or even by a patent issued thereon. Rector 
v. Welch, 1 Mo. 238. Opinion of Attorney-General, Wirt, in a 
letter to the Secretary of the Treasury, dated 27th January, 
1821; and the Act of 2d March, 1831, in reference to, and em- 
bodying the opinion of the Attorney-General on this subject. 

od. That the effect of the act of the 26th of May, 1824, and 
the act in revival thereof, passed 24th May, 1828, was not to 
divest the title of the plaintiff so as to exclude it from the oper- 
ation of the revival act of the 9th of July, 1832, and that that act 
must be regarded as a waiver of all penalties and forfeitures, if 
any such were ever designed by the United States to attach to 
claims like the one in question. There were hundreds of thou- 
sands of acres of land claimed by no higher title than that of a 
concession and mere order of survey; and yet there is no case 
of forfeiture on record. Soulard Letter, State Papers, Miscel- 
laneous, Vol. I. p. 405. 

Ath. That this case differs from Smith’s case, reported in 10 
Peters, 327; also from that of Mackay, as reported in Barry v. 
Gamble, 3 Howard, 32; and still further from that of Les Bois 
v. Bramell, 4 Howard, 456. 

The claim of the plaintiff could not be defeated by any act 
of legislation, without a disregard of the treaty of 1803, anda 
direct denial of the equitable obligation imposed by the acts of 
Congress already cited, and which obligation has been repeated- 
ly recognized by the agents of the United States, who, having 
assumed the trust existing between the government of Spain 
and the party under whom the plaintiff claims, could not defeat 
that trust by conditions imposed by them subsequent to the 
transfer of said trust. Analogies from the law of England will 
be cited to sustain this view, as also the opinion of this court 
in the case of Percheman, 7 Peters, 90. 
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5th. That the act of the 9th of July, 1832, embraced this claim ; 
its existence was thereby recognized, and the right to a confir- 
mation of it clearly implied ; that the confirmation by the Board 
of Commissioners, on the 2d day of November, 1833, and which 
was approved and made conclusive by the act of the 4th of July, 
1836, completes the title of the defendant in error ; and that no 
one claiming the land in question from the United States, by 
virtue of any sale or grant made by them subsequent to the lo- 
cation and survey by Tillier in 1806, can hold said land as 
against the legal representatives of the Spanish grantee. Opin- 
ion of the court in the case of Stoddard v. Chambers, 2 How- 
ard, 284, and the authorities therein cited. 

The title of the plaintiff in error cannot, we think, be shown 
to be entitled to the serious consideration of this court, — 

Ist. Because the certificate and location in virtue of which 
he claims conferred no right: the location was on lands, the 
sale of which was not at the time authorized by law; and it 
was therefore absolutely void. Opinions of Attorney-General, 
Wirt, October 10, 1825; Opinions, &c., Vol. II. p. 25, reference 
to letters of Secretary Crawford, June 10th, 1818; of Mr. Wirt, 
October 22, 1828; and of Mr. Butler, Attorney-General, August 
8th, 1838. Stoddard v. Chambers, and the authorities therein 
cited, 2 Howard, 284. 

2d. The location, having been on lands the sale of which 
was not authorized by law, was not only void, but could not 
be revived except by special act of legislation, the same as in 
the case of a location of a New Madrid certificate upon lands 
claimed by a preémptioner. Letter of Mr. Wirt, Attorney-Gen- 
eral, to Secretary Crawford, June 19th, 1820; also, letter from 
same to same, under date of the 22d June, on the same sub- 
ject; the Act of April 26, 1822; and also Act of 2d March, 
1831. 

There was no act of Congress subsequent to the 26th of 
May, 1829, and before the 9th of July, 1832, giving the plain- 
tiff in error the right to re-locate his certificate; and if there 
had been, we should not be willing to admit that a location 
thus made upon the land in question, although protected by a 
patent, could prevail against the Spanish grant; but there being 
no such location or patent, we contend that the New Madrid 
locator, notwithstanding the land in question should be regard- 
ed as public land during the interval mentioned, is in no better 
condition in regard to said land than he was prior to said inter- 
val. His location was void in its inception; nothing less than 
a special act of Congress could revive and make it available. 


To contend, as we understand the plaintiff in error will, that, 
28 * 
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although the New Madrid certificate was originally located on 
land at the time not authorized to be sold, yet it became public 
land in the interval between the 26th of May, 1829, and the 
9th of July, 1832, and was therefore subject to his claim, as it 
were by relation back to 1818, when his claim was first locat- 
ed, — is, we think, an assumption not less unreasonable than it 
would be to contend that location under a New Madrid certifi- 
cate on mineral lands or school lands specially reserved from 
sale at the time, but subsequently authorized to be sold, would 
be held good, and entitle the party to a patent, even as against 
the United States. It cannot be supposed that this court would 
countenance such a doctrine as this; and yet it is not, as we 
think, less worthy of their serious consideration, than the posi- 
tion assumed in this doctrine of relation so earnestly insisted 
on by the plaintiff in error. 

It will, we presume, be contended, that the confirmation, “ ac- 
cording to the concession,”’ shall be construed to mean a confir- 
mation, not of 800 arpens to Benito Vasquez, or his legal rep- 
resentatives, but a confirmation of 4,000 in common to all the 
brothers. The proceedings from 1806 to 1833, by the Board 
of Commissioners, and which are in evidence, show conclu- 
sively that such was not and could not have been the design of 
the board who confirmed the claim ; but the testimony of Con- 
way, one of the board who confirmed said claim, frees this 
question from all doubt. His testimony explains what other- 
wise might admit of dispute. It shows that there was but one 
plat before the board; they took proof as to that plat; they 
were satisfied therewith. Its not being referred to in the tabu- 
lar statement made out by the clerk of the board is likewise 
satisfactorily explained by the testimony of Conway, one of the 
commissioners by whom this claim was confirmed. T'o show 
the manner of proceeding in this and like cases, we refer to 
the cases of Gabriel Cerré, 5 American State Papers, 821; St. 
Gemme Beauvais, Ibid. 744; Raphael St. Gemme, and others, 
Ibid. 745; Thomas Maddin, Ibid. 747; Joseph Morin, Ibid. 
819; James Williams, Ibid. 820; Charles Fremon Delauriere 
and Louis Labeaume, Ibid. 822; James Richardson, Ibid. 823 ; 
Pierre Detor, Ibid. 824; Louis Bissonet, Ibid. 828 ; Thomas 
Caulk, Ibid. 831; Auguste Chateau, Ibid. 834. 


Mr. Justice NELSON delivered the opinion of the court. 

This is a writ of error to the Circuit Court for the District 
of Missouri. ‘The case below was an action of ejectment by 
the plaintiff, (the defendant here,) to recover against the de- 
fendant a moiety of a tract of land in the township of St. 
Louis, and in which she obtained a verdict and judgment. 
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The title of the plaintiff was derived from a confirmed Span- 
ish concession, under the act of June 30, 1836; of the defend- 
ant, from a location of a New Madrid certificate, under the act 
of February 17,1815. Both rest upon acts of Congress; and 
the question is which has the elder or better title. 

We shall, therefore, lay out of view, in proceeding to the ex- 
amination the case, a class of cases referred to on the argument, 
founded on these Spanish claims, which were prosecuted under 
the act of May 26, 1824, and which underwent very elaborate 
discussion, both at the bar, and by the court. United States »v. 
Arredondo et al., 6 Peters, 691; Soulard and others v. United 
States, 4 ib. 511; Smith v. The same, 10 ib. 326; United 
States v. Clarke, 8 ib. 436. 

That act empowered the District Court, upon which original 
jurisdiction was conferred, to hear and determine these claims 
according to the stipulations of the treaty of 1803, the law of 
nations, and the laws and ordinances of the Spanish govern- 
ment, and in conformity with the principles of justice. 

The inquiry there was not into the legal title ; but into the 
equitable right under the treaty, with a view to a confirmation 
of these imperfect grants, if entitled to confirmation according 
to Spanish law, so that the grantee might be clothed with the 
legal estate. 

The inquiry was difficult and embarrassing, on account of 
the scanty and imperfect materials within the reach of the 
courts from which to collect Spanish laws and ordinances, as 
they consisted of royal orders, orders of the local governors, 
and also of the usages and customs of the provinces, which 
were not readily accessible to the profession or the courts in 
this country. 

The case before us depends upon the construction of our 
own acts of Congress, disembarrassed from any inquiries into 
the origin of these grants, or into the rights and principles upon 
which they were founded, or which made it the duty of the 
government under the treaty to acknowledge them. Inquiries 
of this kind were closed on the confirmation of the grant by the 
act of 1836. The title then became complete. It became an 
American, not a Spanish title. 

One of the principal questions arising under these acts of 
Congress, and, indeed, in our judgment, every material question 
presented here, was either directly or by necessary implication 
involved in the decision of the case of Stoddard v. Chambers, 
heretofore decided by this court and reported in 2 Howard, 284. 

The plaintiff there claimed under a Spanish concession, con- 
firmed by the act of 1836; the defendant, under a location by 
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virtue of a New Madrid certificate, in pursuance of the act of 
1815. The defendant and those under whom he claimed had 
been in possession since 1819. The Spanish concession was, 
like the one before us, general and unlocated, except by a pri- 
vate survey in January, 1806. 

The court decided that the plaintiff, deriving title under the 
confirmed claim, held the better title, on the ground, that in 
1816, when the New Madrid certificate was located upon the 
premises in question, the tract was reserved from sale or private 
entry by virtue of the tenth section of the act of 1811, and being 
thus reserved, the location was void ; and, further, that it was 
not within the protection of the second section of the act of 
1836, confirming Spanish grants, as the locations there referred 
to were locations made in pursuance of some law of the United 
States; that, in the case before the court, it was made against 
law. 

In the case before us, the Spanish concession was made to 
the five sons of Benito Vasquez, for eight hundred arpens each, 
to be laid off in one or two places of the vacant domain. The 
grant was made February 16, 1800. 

The eldest son (Benito) conveyed his interest in the con- 
cession to Rodolph Tillier, 11th February, 1806. The latter 
located it, by procuring a private survey, the 27th of the same 
month. 

The time when the claim was filed in the recorder’s office 
at St. Louis, under the act of 1805, does not appear; but it 
must have been before the 25th of August, 1806, as we find 
the evidence of the claim presented to the Board of Commis- 
sioners on that day, including the grant, the survey, and other 
proof going to establish it. 

The tenth section of the act of 1811 (2 Stat. at Large, 665) 
provided, that, till after the decision of Congress thereon, no 
tract of land shall be offered for sale, the claim to which has 
been in due time, and according to law, presented to the re- 
corder of land titles in Louisiana, and filed in his office, for 
the purpose of being investigated by the commissioners, &c. 

The argument against the application of the clause to the 
claim before us is, that the concession to Vasquez, being gen- 
eral and unlocated, giving a right to the eight hundred 
arpens in no particular part or parcel of land in the public 
domain, but in any and every part, and the private survey 
designating and locating the tract being a nullity, and to be 
disregarded, the premises in question were not, and could not 
have been, reserved from sale by the filing of this vagrant 
claim; and hence were open to location under the New Mad- 
rid certificate in 1816, at the date of the entry. 
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Now, the Spanish concession to Mordecai Bell, in Stoddard 
v. Chambers, under which the plaintiff derived title, was of 
a similar character: the private survey, therefore, must have 
been regarded as having designated and located the tract, so 
far as to give effect and operation to the reservation of it from 
sale. 

It is only upon this ground that the case can be upheld. 
Otherwise, the location of the New Madrid certificate was 
made in pursuance of law, and the defendant in under it held 
the better title. The tract was not covered by any claim, 
within the contemplation of the act of 1811. To give effect 
to it, the claim must designate the particular tract. 

But if this question were an open one, and to be decided 
the first time by the court, we should feel ourselves obliged 
to reaffirm the same conclusion which we have supposed ne- 
cessarily involved in the case already mentioned. 

The act of 1805, sec. 4, (2 Stat. at Large, 326,) provided, 
that a plat of the tracts claimed should accompany the writ- 
ten notice of the claim directed to be filed in the office of the 
recorder. 

The act of 20th February, 1806, (2 Stat. at Large, 352,) re- 
pealed this clause, and extended the powers of the Surveyor- 
General over the public lands in Louisiana, making it his duty 
to appoint deputy surveyors, &c., and the commissioners were 
authorized to direct such surveys of the claims presented, as 
they might deem necessary for the purpose of their decision, 
—the survey to be at the expense of the claimant. 

The act also declared, that every such survey, as well as 
every other survey, by whatever authority theretofore made, 
should be held and considered a private survey only ; and that 
all the tracts of land, the titles to which might be ultimately 
confirmed by Congress, should, prior to the issuing of the pa- 
tents, be resurveyed, if judged necessary, under the authority 
of the Surveyor-General, at the expense of the parties. Sec. 3. 

The act of March 26, 1804, (2 Stat. at Large, 283, ) forbade set- 
tlements on the public lands within the territory of Louisiana ; 
and also surveys, or any and every attempt to survey, or des- 
ignate boundaries, by marking trees or otherwise, declaring, at 
the same time, the act an offence punishable by fine or im- 
prisonment. Sec. 14. 

The act of 1805, as we have seen, required the claimant to 
accompany the claim filed with a plat of the tract. 

It is apparent, therefore, unless this act operated as a modifi- 
cation, by implication, of the restriction in the act of 1804 in 
respect to surveys, the benefits under it would be limited to the 
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single class of claimants, who had happened to procure surveys 
of their tracts by a Spanish officer prior to the cession under 
the treaty. Whether it had this effect, or not, is at this day a 
matter of no particular importance : it is certain, that such was 
the practical construction given to the act at the time; as we 
find that numerous surveys of the tracts claimed were made 
after the passage of the act of 1805, and before that of 1806 
dispensing with the plat. This construction was, also, recog- 
nized by the government, and the surveys directed to be re- 
garded by the commissioners in their proceedings, as affording 
a sufficient designation of the tract claimed under the con- 
cession. 

In the instructions of the Secretary of the Treasury to the 
board, under date of March 25, 1806, one month after the pas- 
sage of the act, he observed, (speaking of the authority con- 
ferred on the board to order surveys, ) that, as the authority was 
discretionary, it was presumed they would exercise it only in 
cases where it would be actually necessary, as it was not in- 
tended to vex the claimants with repeated surveys; and that, 
where they were satisfied that those surveys which had been 
executed before the receipt of his communication were suffi- 
cient to enable them to form a correct decision, they need not 
order new ones; and the observation, he said, would apply, 
whether the previous surveys had been executed under the au- 
thority of Soulard, or by any other person whatever. (Part 2, 
Public Land Laws, p. 672.) 

Nothing can be more direct and express than these instruc- 
tions; and the records of the proceedings of the several Boards 
of Commissioners under the act of 1805, and the acts succeed- 
ing it down to that of July 9, 1832, show, that they uniformly 
acted upon them. These private surveys constitute a part of 
the evidence of the claim upon which their decision was 
founded. 

They were necessary to give description and locality to two 
important classes of these Spanish concessions: —1l. A grant 
or order of survey for a given number of arpens, conferring up- 
on the grantee the right to locate it upon any part of the royal 
domain, at his election ; 2. A grant designating some natural 
object only, such as the head or sources of a river, as the place 
where the tract should be located. These two classes consti- 
tuted no inconsiderable portion of the claims filed in the offices 
of the register and recorder, and afterwards presented before 
the commissioners. Among the incomplete grants, they prob- 
ably constituted at least one half of the number. Of the first 
fifty in the report of the 27th of November, 1833, twenty-eight 
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are of this description ; it is fair to presume the same propor- 
tion exists throughout. 

The effect claimed, upon the above view, for these private 
surveys, was denied on the argument, on the authority of the 
cases decided under the act of 1824, to which we have already 
referred ; but the distinction will be apparent on an examina- 
tion of those cases, and a slight attention to the difference in 
the two modes of proceeding upon these claims. 

Under that act, it was held by the court, that, in order to en- 
able the claimant to recover, the land must have been severed 
from the general domain of the king of Spain prior to the ces- 
sion of the territory by a grant which gives, either in its terms, 
or by a reference to some description, locality to the tract; or 
if the grant was vague, and gave only an authority to locate, 
the location must have been made by the official surveyor ; — 
that a private survey could have no such effect as to sever the 
tract from the public domain under either the Spanish or 
American government; and that no government ever admitted 
such effect to be given to private surveys of its warrants, or 
orders of survey. 

In the proceedings before the Board of Commissioners, the 
object of the private survey is not a severance of the tract from 
the public domain; nor is this the effect of it: that is done by 
the confirmation of the grant by the act of Congress, and not 
before. The object is the selection of the tract by the claimant 
that he is entitled to locate by virtue of his general grant, by 
means whereof he is enabled to present his claim in full to the 
board for their decision. A general grant or order of survey is 
not simply a vagrant right to the given number of arpens in 
some part of the public domain; but carries along with it the 
right, and without which it is valueless, to have it located with 
metes and bounds, that it may be occupied and enjoyed. In 
the absence of this description and location, the claimant would 
be disabled from presenting his full claim under the Spanish 
concession for adjudication by the board. The act of 1806 
providing for private surveys, and the instructions of the Sec- 
retary founded thereon, removed every embarrassment of the 
kind, and were, doubtless, so intended at the time. 

The acts of 1832 and of 1836 confirm the above view. The 
former organized a new Board of Commissioners, and made it 
their duty to examine all unconfirmed claims to land thereto- 
fore filed in the office of the recorder, according to law, founded 
upon any incomplete grant, concession, warrant, or order of 
survey ; and also, that, in examining them, they should take 
into consideration as well the testimony taken before the for- 
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mer boards upon the claims, as such other testimony as might 
be admissible under the rules adopted for taking testimony be- 
fore the previous commissioners. 

It should be recollected, that the reports of the previous com- 
missioners upon these unconfirmed claims were before Con- 
gress at the time of the passage of this act; and that those 
reports contained the substance of the evidence in support of 
each claim, including these private surveys; and with this 
knowledge, it will be seen, they have made it the duty of the 
board to take that testimony into their consideration in passing 
upon them. 

Congress have thus virtually recognized these private sur- 
veys as competent and proper evidence of the particular tract 
of land claimed under the grant or concession, carrying out 
thereby the construction previously given to the act of 1806, 
and the instructions of the Secretary. 

The board are directed to examine all the unconfirmed 
claims remaining in the office of the recorder, founded upon these 
incomplete grants, and orders of survey ; and to examine them 
upon the evidence already furnished by the claimants, and in 
the possession of the government; and to show that the exam- 
inations were conducted in conformity with these directions, 
we need only turn to the reports of the board, at different 
times, to the Commissioner of the Land Office, and which were 
also laid before Congress. It will there be seen that these pri- 
vate surveys are invariably used as a part of the evidence, in 
each case, where one has been made, for the purpose of giving 
description and locality to the claim. 

The concession before us is embraced in the report of the 
27th of November, 1833, as No. 19. It contains the original 
grant, the private survey of February 27, 1806, together with 
the evidence of several witnesses produced by Tillier, the as- 
signee and claimant; and among others a witness was called 
to prove the handwriting of the Governor to the concession, 
and of Mackay to tae plat of the survey. 

We have said that the act of 1836 also confirms this view 
' of the case. 

The second section of that act provides, that if it shall be 
found that any tract confirmed, or part thereof, had been pre- 
viously located by any other person under any law of the 
United States, or had been surveyed and sold by the United 
States, the confirmation shall confer no title to such lands in 
opposition to rights acquired by such location and purchase ; 
but the individual whose claim is confirmed shall be permitted 
to locate so much thereof as interferes with such location or 
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purchase on any unappropriated land of the government within 
the State. 

It will be perceived that the right to re-locate by the Spanish 
claimant is confined to the case of an interfering location or 
purchase of the whole or a part of the tract of land confirmed, 
omitting altogether to make provision for the case of a confir- 
mation of an unlocated concession or order of survey. If the 
argument, therefore, is well founded, that these surveys are a 
nullity, and incapable of giving description and locality to the 
claim, Congress have not yet provided for one half of them 
under the act of 1836; and further legislation will be necessary 
to carry into effect their clear intention, as declared in the act 
of 1852. We cannot think they are chargeable with any such 
omission or oversight, or that a proper interpretation of their 
acts leads to such a conclusion ; but the contrary. 

Our conclusion, therefore, is that the private survey by Mac- 
kay in 1806, of the 800 arpens granted to Benito Vasquez by the 
Spanish governor, February 17, 1800, of which Tillier was the 
assignee, and which was filed in the recorder’s office under 
the act of 1805, designated and located the grant so as to give 
effect and operation to the act of 1811, reserving the premises 
from sale, which reservation was continued down by subse- 
quent acts to 1829. 

It has been argued, that the act of 1836 confirms only the 
Spanish concession in the abstract, without regard to the plat 
of survey or claimant, if an assignee of the grant. The act 
provides, that the decisions in favor of land claimants made by 
the recorder and the commissioners, under the act of 1832 and 
the supplemental act of 1833, as entered in the transcript of 
decisions transmitted by the commissioners to the Commissioner 
of the Land Office, and by him laid before Congress, be, and the 
same are hereby, confirmed. 

Now, the transcript of these decisions embraced, as required 
by the act of 1832, the date and quantity of each claim, and the 
evidence upon which each depended, together with the author- 
ity under which it was granted.. The claimant was the party 
who had filed the claim in the office of the recorder, and had 
prosecuted it before the Board of Commissioners. His name, of 
course, appeared, — Rudolph Tillier in the case before us. He 
represented the interest of one of the sons of Benito Vasquez, in 
quantity eight hundred arpens. ‘There were four other sons, 
each of whom was entitled to the same quantity. Tillier pro- 
cured the private survey of his share, and filed his separate 
claim for that amount, together with the conveyance from the 
original grantee, and, under these circumstances, it is insisted 
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that, upon the true construction of the act, the confirmation 
was in favor of the son, and not of the assignee. 

It is certainly difficult to perceive what right or claim the 
son had, either before the commissioners or Congress, to be 
confirmed. Having parted with all his interest, he had neither 
land, nor claim, nor was he a claimant ; as that term is regarded 
as applicable to those only in whose name the claim was filed 
with the recorder, under the act of 1805. By that act, every 
person claiming lands, &c., by virtue of any incomplete grant, 
&c., shall deliver to the recorder a notice, &c., of the nature 
and extent of his claim; and, also, the grant, order of survey, 
deed, conveyance, or other written evidence of his claim, to be 
recorded : providing at the same time, in the case of a complete 
grant, that the claimant need only record the original grant, 
together with the order of survey and plat; all other convey- 
ances and deeds to be deposited with the recorder: thereby 
making a distinction between the two cases, as it respects the 
derivative title; and, in both, clearly contemplating that the 
assignee might be a claimant. 

This is the view taken of the question in the case of Strothen 
v. Lucas, on each occasion when it was before this court. (6 
Peters, 772; 12 ib. 458.) It was there held that the confirma- 
tion was to be deemed to be in favor of the person claiming it. 
The construction has entered into the usage and practice of the 
land office, as may be seen by the instructions from that oflice 
and the opinion of the Attorney-General on the subject. (2 
Land Laws, 747, 752, and 1043.) 

As-it respects the branch of the argument, that the confirma- 
tion was irrespective of the location of the tract by the private 
survéy of Mackay, we refer to the view we have already taken 
of that question, without any further remark. 

It has also been argued, that Tillier put on file in the re- 
corder’s office, at the time of giving notice of his claim, two plats 
of the tract of land claimed, each embracing different parcels ; 
and that the uncertainty as it respects the parcel claimed under 
' the concession takes the case out of the reservation from sale 
under the act of 1811. 

The case shows that there were two _— protracted upon 
the same sheet of paper on the files of the office, covering differ- 
ent parcels; and that the name of the claimant was written at 
full length on the face of one of them ; that but one was before 
the commissioners, and that corresponding to the one on file 
with his name upon it ; that this one includes the premises in 
question ; the other does not. 

When this second plat was protracted upon the same sheet 
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of paper, or how it came on the files of the office, or whether 
Tillier was in any way connected with it, are matters unex- 
plained at the trial, and left altogether to conjecture. The con- 
nection is but an inference from the fact, that it has been found 
on the same piece of paper on which his was protracted ; but, 
as his was marked, and identified with his name, and that too 
in connection with his claim to the tract, also on file, we do 
not perceive that any one could be misled who might resort 
to the office for the purpose of ascertaining the land thus in- 
tended to be appropriated ; and as it respects the proceedings 
before the commissioners, also on the files of the office, none 
of the objections taken existed in point of fact. 

It has been supposed that this case is distinguishable from 
the case of Stoddard v. Chambers, on the ground that there 
the concession was confirmed, in terms, according to the sur- 
vey. If the view we have taken of these private surveys be 
correct, the difference at once disappears. But with reference 
more particularly to the objection, it is to be observed, that in 
the report of the commissioners under date of 27th November, 
1833, which included one hundred and forty-two claims, of 
which the present case is one; the form of their decision as 
expressed, in respect to these imperfect grants, is uniformly in 
the words here used. 

In the report of the board in 1835, in which the confirmation 
of the claim in Stoddard v. Chambers is included, a change of 
persons having taken place in the commission, a different and 
more particular form of expression was adopted. They, usually, 
confirmed according to the survey, or according to the posses- 
sion, or a given number of arpens, as the case might be. 

In cases where the report recommends the confirmation of 
the claim according to the survey, the effect of the confirma- 
tion under the act of 1836 is, probably, to conclude the gov- 
ernment; so that an error in the private survey cannot be cor- 
rected on a resurvey of the tract. When recommended in the 
general form of the preserit case, any such error may be cor- 
rected, agreeably to the intention of Congress in declaring, as 
they did, in the act of 1806, that these surveys should be re- 
garded only as private surveys. This is the distinction made at 
the land office, founded upon the opinion of the Attorney-Gen- 
eral; and is, we think, the only one between the two cases. 

It was also syggested, on the argument, that the cases of 
Mackay v. Dillon, and Les Bois v. Bramell, (4 How. 421, 449,) 
contained principles in support of the defence in this case. 
We have examined them attentively, and find nothing de- 
cided there in conflict with the views expressed in this case. 
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In the former, the question was between a confirmed Span- 
ish grant and the commons of the city of St. Louis, under 
which the defendant held; and which had been, also, con- 
firmed by the act of 1812. There had been a private survey 
of the commons by Mackay in 1806, and in which he had 
at the same time marked the boundaries of his own lot. His 
claim was confirmed under the act of 1836; the claim to the 
commons, as we have seen, in 1812; the latter, therefore, hold- 
ing the elder title. But the confirmation of the commons 
was very special, the act declaring that all the rights, titles, 
and claims to town or village lots, out lots, common field lots, 
and commons, in, adjoining, and belonging to the several towns 
or villages, including St. Louis, which lots have been inhabited, 
cultivated, or possessed prior to the 20th of December, 1803, 
shall be, and the same are hereby, confirmed to the inhabitants 
of the respective towns or villages, &c.; and making it the 
duty of the principal deputy surveyor, as soon as may be, to 
survey and mark, where the same had not already been done 
according to law, the out boundary lines of the several towns 
and villages, so as to include the out lots, common field lots, 
and commons thereto respectively belonging. 

The act of 1831 (4 Stat. at Large, 435) has no bearing upon 
the question of boundary. 

The question of boundary being left at large by the very 
special terms of the act of confirmation, a great deal of evi- 
dence was given on the trial for the purpose of ascertaining 
the limits of these lots, out lots, common field lots, and com- 
mons in and adjoining the town. But the court, in submitting 
the case to the jury, instructed them, virtually, that the boun- 
dary: and extent of the commons were to be determined by 
the private survey of Mackay in 1806; an error that was 
obvious, whether we regard the terms of the act of confirma- 
tion, or the nature and effect of the survey ; and for which the 
new trial was granted. 

There is nothing in the other case bearing upon the question 


- except that the second instruction given and approved favors 


the views expressed in the case before us. 

The case of Jourdan v. Barrett, 4 Howard, 169, was also re- 
ferred to as bearing upon the question. The case involved the 
right to back lands on the Mississippi River between front pro- 
prietors ; and an attempt was made by the defendant to con- 
clude the right by the effect of a private survey, which was 
properly denied by the court. The case has no application to 
the present one. No such effect is claimed for the survey, and 
all that is contended for in respect to it is derived from acts of 
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Congress, and applies only to the class of cases in question. 
The effect depends upon the construction of these acts. 

Upon the whole, after the most careful consideration that we 
have been able to bestow upon the case, the conclusions at 
which we have arrived are, — 

1. That the private survey by Mackay, on the 27th of Feb- 
ruary, 1806, of the 800 arpens granted to Benito Vasquez, of 
whom Tillier was the assignee, and which was filed in the re- 
corder’s office with his claim, under the act of the 2d March, 
1805, designated and located the grant, so as to give effect 
and operation to the act of 1811, reserving the premises in ques- 
tion from sale. 

2. That the title was confirmed to Tillier, the assignee, as 
claimant, under the act of 1836. 

3. That the location of the New Madrid certificate in 1816, 
under which the defendant holds, was inoperative and void, as 
has already been decided in the case of Stoddard v. Chambers, 
heretofore referred to. 

It follows, therefore, that the plaintiff, deriving title under 
Tillier, the confirmee, has an elder and better title, as was de- 
cided by the court below. 

For these reasons, we are of opinion that the judgment of the 
court should be affirmed. 


Mr. Justice McLEAN dissented. 

In my judgment, this case is not within the decision of the 
case of Stoddard v. Chambers. In that case, the claim was con- 
firmed ‘to the said Mordecai Bell or his legal representatives, 
according to the survey.” But in this case the claim was con- 
firmed “according to the concession.”” Now, until a concession 
is located, it can give no claim to any specific tract of land, and 
consequently cannot come within the reservation of any of the 
acts of Congress. And the main question in the case was, 
whether there was such a survey or designation of this con- 
cession as to bring it within the above acts. 

The first Board of Commissioners, who acted on this claim 
in 1806 and in 1810, rejected it. As appears from their rec- 
ord, the concession only was before the board when they finally 
acted upon the subject. But a new and more favorable board 
was constituted in 1832, and it appears from their record, that, 
on the 9th of October in that year, “the sons of Vasquez, 
Benito, Antoine, Hypolite, Joseph, and Pierre Vasquez, claiming 
800 arpens each under a concession dated 17th of February, 
1800, was presented. Also a plat of survey dated 7th Feb- 
ruary, 1806, of 800 arpens.” ‘ Pascal Cerré, being duly sworn, 
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saith, that the signature to the concession is in the handwrit- 
ing of Delassus; that the signatures to the survey are in the 
handwritings of Mackay and Antoine Soulard.” 

On the 2d of November, 1833, the board again met, and 
their record states that “the sons of Vasquez, each claiming 
800 arpens of land under a concession from Charles Dehault 
Delassus” ; and that ‘they can see no cause for entertaining 
the idea that the said concession was not issued at the time it 
bears date, as intimated in the minutes of the former commis- 
sioners.”” And they “are unanimously of opinion, that this 
claim ought to be confirmed to the said Benito, Antoine, Hy- 
polite, Joseph, and Pierre Vasquez, or their legal representatives, 
according to the concession.” 

On the 11th of February, 1806, Benito conveyed to Rudolph 
Tillier his “right, title, and interest, claim and pretension and 
demand, in and to a certain tract of land not yet located or sur- 
veyed.” And Tillier says, “I do hereby assign, transfer, sell, 
and set over, unto Clement B. Penrose, all my right, title, in- 
terest, property, claim, and demand of, in, and to a certain con- 
cession purchased of Benito Vasquez and assigned to me on the 
11th of February, 1806, and plat of survey made for me, and 
dated 27th February, 1806, for value received.”” This assign- 
ment bears no date, but it was acknowledged the 31st of Octo- 
ber, 1818. 

Frederic R. Conway, a witness for plaintiff, testified that he 
was one of the late Board of Commissioners that confirmed 
this claim; that the said original survey of Mackay, given in 
evidence by plaintiff, was the plat that Tillier claimed by, as 
he understood it; and that no other survey was exhibited to 
the commissioners, so far as he remembered, connected with 
this claim; that the survey was not noted in the tabular state- 
ment contained in the proceedings of said board, which omis- 
sion, he thought, was by the mistake of the clerk. 

The following certificates of surveys were given in evidence, 


_ one by the plaintiff and the other by the defendant : — “I do cer- 


tify that the above plat represents 800 arpens of land, French 
measure, situated in the district of St. Louis, Louisiana Terri- 
tory, and surveyed by me at the request of the proprietor, who 
claims the same by virtue of a Spanish grant. Given under 
my hand at St. Louis, the 27th day of February, 1806. Signed, 
James Mackay. Received for record, St. Louis, the 27th of 
February, 1806. Signed, Antoine Soulard, Surveyor-General of 
Louisiana.” 

The other certificate is in the same words. These plats and 
certificates were recorded by the recorder of land titles on the 
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same page. It was proved that one of these surveys covered 
the land in controversy, and that the other did not. The name 
of Tillier was written on one of the plats, but by whom, at 
what time, and under what circumstances, does not appear. 
From the loose manner in which the recorder’s office and the 
papers connected with it seem to have been kept, and the 
ready access to them by all parties, it would be a dangerous 
principle of evidence, to consider the simple indorsement of a 
name on a plat as identifying the owner of the land. And es- 
pecially where the surveyor nowhere states for whom the sur- 
vey was made. 

The court instructed the jury, “that the land included in the 
survey given in evidence, and which was made for Rudolph 
Tillier, assignee of Benito Vasquez, on the 27th of February, 
1806, by James Mackay, and which was officially resurveyed 
in conformity to the act of Congress of the 4th of July, 1836, 
and which resurvey is numbered 3,061, and was approved by 
Joseph C. Brown on the 29th of March, 1842, was reserved 
from location and sale at the time McNight and Brady’s loca- 
tion, under a New Madrid claim, was made, and therefore the 
location under said claim is invalid, as against the title of said 
Vasquez,” &c. 

Among the instructions prayed for by the defendant, which 
the court refused to give, was the following: — 5. “If the jury 
find from the evidence that Rudolph Tillier, under whom the 
plaintiff in this case claims the land in question, filed his claim 
with the recorder of land titles, and, as a part of the evidence 
of his claim, filed two plats of the land claimed, one of which 
plats would embrace the land now in the defendant’s posses- 
sion, and the other would not embrace that land, then there is 
no reservation of the land in the defendant’s possession from 
sale, which would prevent the location of the land in question, 
under the certificate in favor of John Brooks or his legal repre- 
sentatives.” 

The deposition of Conway, one of the commissioners who 
confirmed this concession, was introduced to supply a defect in 
the record. He states that the original survey of Mackay, 
which Tillier claimed by, was before the commissioners, and 
no other plat, so far as he can remember. Now if this evidence 
was admissible, it was for the consideration of the jury. It was 
intended to correct the record, and show that the survey was 
acted upon by the commissioners, although no entry was made 
of it by the clerk in the tabular statement. It may well be 
doubted whether parol evidence was admissible for this pur- 
pose, especially after the lapse of some fourteen years. Ina 
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matter involving title to real estate, parol evidence cannot be 
heard to correct the record which the commissioners were re- 
quired to keep, of their proceedings. 

As the evidence was heard, and does not appear to have been 
overruled or withdrawn from the jury, it was their province to 
act upon it. But by the instruction given, there was nothing 
left for the jury to decide. They were instructed that the 
claim of the plaintiff was reserved from location and sale when 
the New Madrid location was made, and consequently the lat- 
ter was void. This ruled the whole case. 

If the statement of Conway were not admissible, there was 
no evidence to show that any survey was before the commis- 
sioners at the time they confirmed the concession. And it is 
certain that no entry was made upon their record to show a 
sanction of any survey. It does appear that a survey of the 
concession was before the commissioners who rejected the claim 
in 1806. And it also appears that on the 9th of October, 1832, 
“a plat of survey dated 7th February, 1806, of 800 arpens, was 
before the new commissioners. But on the 2d of November, 
1833, when the concession was confirmed, no survey appears 
to have been before them, and they refer to none. 

If the two surveys made by Mackay of 800 arpens each, “ for 
the proprietor,” were admitted to have been made at the in- 
stance of Tillier, it leaves the location of the concession uncer- 
tain. Both surveys were executed on the same day, and were 
recorded on the same page. Under Tillier’s right, he could 
survey only 800 arpens; and if he surveyed two tracts each of 
that quantity it was a fraud upon the public. Under the acts 
of Congress no tract of land was reserved as a Spanish claim, 
which was not surveyed or so specifically designated as to 
show with reasonable certainty its boundaries. There is noth- 
ing on the record or in the parol proof to show which of the 
plats, if either, was made at the instance of Tillier. Both sur- 
veys were made “ for the proprietor,” and as they bear the same 
‘date, it may be presumed they were made for the same per- 
son. But whether this be so or not, they present a state of 
uncertainty which is fatal to the Spanish claim. The mere 
name of Tillier, on one of the plats, without explanation, is no 
proof of its identity. An entry on the record to identify the 
survey would have been sufficient. In the absence of such ev- 
idence, the survey made or approved by Joseph C. Brown in 
1842 does not supply the defect. He must have acted arbitra- 
rily, or from circumstances which existed at the time he acted. 
There was nothing to guide him as to the true survey at the 
time the New Madrid location was made. And that was the 
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period of time to which the facts must apply, and the reserva- 
tion of the Spanish claim be shown to have been made. The 
two surveys then existed and were on the record, and if neither 
was specially designated as Tillier’s claim, there was no loca- 
tion of it within the reservation act. He could not claim both 
surveys, and as there was nothing on record to guide the New 
Madrid claimant in his location, he cannot be chargeable with 
notice. 

Under these circumstances, I think the court erred in its in- 
struction to the jury, that the Spanish claim was reserved from 
sale, and that the New Madrid location was void. I think, for 
this error, the judgment should be reversed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Missouri, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Circuit Court in this cause be, 
and the same is hereby, affirmed, with costs. 





Apam L. Mitts, PIAINTIFF IN ERROR, v. SIMEON STODDARD, A 
CitizEN oF INpIANA, Curtis StoppaARD AND DaniEL StropparD, 
Citizens oF Onto, JosepH BuNNELL AND Lucy BuUNNELL, HIS 
Wire, Citizens oF New York, Jonas Foster anp Lavinia 
Foster, H1is Wire, Citizens or Onto, Lucy Hoxig, a Citizen 
oF New York, Danie Morcan anp Arva Morcan, HIs WIFE, 
Citizens oF NEw York, DEFENDANTS IN ERROR. 


The decision of this court in the case of Stoddard et al. v. Chambers (2 Howard, 
285) reéxamined and confirmed. 

The original petition to the Spanish Governor of Louisiana, upon which the con- 
cession was made, stated that he “came over to this side of the M. R. S. with the 
consent of your predecessors.” These letters stand for Majeste Rive Sud, and re- 
fer to the Mississippi River. 

The survey of the concession in 1806 fixed its locality. It is true that the survey 
was a private one, but it was adopted by the commissioners, who had authority to 
direct such surveys as they deemed necessary. 

The holder of a New Madrid certificate had a right to locate it only on public lands 
the sale of which was authorized by law. But lands claimed under a Spanish 
concession, where the claim had been filed according to the acts of Congress, were 
reserved from sale when the entry under the New Madrid certificate was made, 
viz. in 1816. Consequently, the entry was void. 

The patent for the land covered by the New Madrid certificate was not issued until 
after Congress had renewed this reservation, viz. in 1832. Therefore, neither the 
entry nor patent can give a good title. 

Had the patent been issued before Congress passed the act of 1832, the result would 
have been different. 
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Tuts case was brought up, by writ of error, from the Circuit 
Court of the United States for the District of Missouri. 

It was an ejectment brought in the Circuit Court by the de- 
fendants in error, as heirs of Amos Stoddard, to recover 350 
arpens of land, which is thus described in the declaration : — 

“ Being the same tract originally granted by the Spanish gov- 
ernment, in the province of Upper Louisiana, to Mordecai Bell, 
by concession bearing date 29th January, 1800, and being the 
same tract located and surveyed by the proper officer on or 
about the first day of January, 1806, and which concession and 
survey have been duly confirmed by the Congress of the Unit- 
ed States to the said Mordecai Bell, or to his legal representa- 
tives, according to the said survey, and which tract is the same 
contained in the survey No. 3,026, made by the authority of 
the United States, under and by virtue of the confirmation 
aforesaid, and is bounded on the east by the forty-arpen field 
lot, on the south by a tract called the Mill tract, and on the north 
and west by lands described as public lands on the survey made 
as aforesaid on the Ist of January, 1806.” 

The title of the heirs of Stoddard was particularly set forth 
in the report of the case of Stoddard v. Chambers, 2 Howard, 
284, and it need not be repeated. Mills claimed under the same 
title as Chambers, both deriving their titles from two New 
Madrid certificates issued to Peltier and Coontz. It was admit- 
ted that, at the commencement of the suit, the defendant, 
Mills, was in possession of a portion of the tract comprehended 
in the survey of Mackay, made in January, 1806, for Amos 
Stoddard, being forty acres conveyed to said defendant on the 
14th of March, 1836, by Hamilton R. Gamble and wife. 

It was also admitted, that the property sued for was worth 
more than ten thousand dollars; that the plaintiffs claimed in 
this action four undivided fifths of the land described in the 
declaration ; that the other undivided fifth had been conveyed 
to Hamilton R. Gamble in fee ; and that the whole of the land 
sued for was embraced in the patent to Peltier. 

Some testimony was given on the part of the defendant, with 
a view of impeaching the title of the plaintiffs, which was not 
produced in the trial of the cause of Stoddard v. Chambers, 
and which evidence it is proper to insert here. 

Pascal L. Cerré,a witness for defendant, testified that he 
came to St. Louis very young from Canada, in the year 1777, 
returned to Canada, and came back to St. Louis in 1779, 
and remained there till 1781; that he then went to Canada, 
and staid there till 1787, when he came to St. Louis, where he 
remained till 1791, when he again visited Canada and staid 
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there till 1794, when he came to St. Louis, where he has re- 
mained ever since ; that he was well acquainted with Mordecai 
Bell and his family, his father, mother, brothers, &c., and knew 
him when he first came to the Spanish country; that said 
Mordecai Bell resided at Wild Horse Creek, a few miles south 
of the post of St. Andre, where James Mackay was command- 
ant in Spanish times; it was about two or two and a half miles 
south of that post where Mordecai Bell lived, and was about 
forty miles west-southwest of St. Louis ; that Mordecai Bell 
never resided at any time nearer St. Louis than that place, nor 
did any other of the Bells; that Mordecai Bell lived at that 
place several years, and then went away; that said Bell was 
principally employed in hunting, drinking, and playing cards; 
he led a vagabond sort of a life; that he, Cerré, lived all the 
time at St. Louis, while Mordecai Bell was at Wild Horse 
Creek ; that he, witness, knew the land occupied by Stokes ; 
and that there was no improvement or cultivation there under 
Spanish government, nor, until Stokes cultivated it, was there 
any cultivation ; said witness examined said original petition 
of Mordecai Bell, given in evidence by plaintiffs, and stated 
that he knew the handwriting of James Mackay well, and that 
it was, with the signature, except the mark, all in Mackay’s 
handwriting ; that he did not know why Stoddard’s Mound 
was so called, but supposes it was because he purchased the 
land on which it was, and did not know when it was first so 
called, whether at Stoddard’s death; he thinks it was before 
his death. 

The defendant then offered in evidence the deposition of 
Mordecai Bell, which was objected to by the plaintiffs’ coun- 
sel ;—Ist, because of irrelevancy ; 2d, if not irrelevant, that 
it went to impeach a title conveyed by the witness ; — which 
objection was overruled, and the deposition read, which is as 
follows : — 


‘Deposition of Mordecai Bell, produced, sworn, and exam- 
ined at the house of said Bell, at Moreau township, in the 
county of Morgan, and State of Missouri, before me, John 
Yhism, judge of the County Court for the County of Morgan 
aforesaid, in a certain cause now pending in the Circuit Court 
of the United States for the District of Missouri, between Sim- 
eon Stoddard, Curtis Stoddard, Daniel Stoddard, Anthony Stod- 
dard, William Stoddard, Joseph Bunnell and Lucy Bunnell, 
Jonas Foster and Lavinia Foster, Lucy Hoxie, Daniel Morgan, 
and Arva Morgan, plaintiffs, and Adam L. Mills, defendant, on 
the part of the defendant. 

‘Mordecai Bell, of lawful age, being produced, sworn, and 
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examined on the part of the defendant, deposeth and saith, that 
he resides in Moreau township, in the county of Morgan and 
State of Missouri; that he was first married on the 8th day of 
March, in the year 1802, and that parts of the three winters 
preceding his marriage, he was hunting in the upper parts of 
this State; that neither in the year 1800, nor any year after, 
did he petition the Spanish Governor Delassus for any grant 
of land. That a few years after he was married, Santiago Mac- 
kay repeatedly asked deponent to petition the Spanish govern- 
or fora grant of land; that some two or three years after de- 
ponent was married, Mackay told him that he, deponent, had a 
head right, and that he, Mackay, wished to change a tract of 
land for his head right, which he, deponent did; that he never 
petitioned the Spanish Governor for any grant of land in or in 
the neighbourhood of the town of St. Louis, nor was there any 
granted him to the best of his knowledge ; that he resided in 
the counties of St. Louis and Franklin till the year 1819 
his 
Morpvecai 9 Bett.” 
mark. 


Adolphe Renard, for defendant, testified that he is a French- 
man, and the French language is his mother tongue ; that he 
has been in the recorder of land titles’ office since April, 1837, 
and more or less in habit of handling papers there, making 
copies and translations, and that the translation of the said 
original petition of Mordecai Bell — which translation is given 
in evidence by defendant — is a correct and faithful transla- 
tion; that the letters “ M. R. 8.” in said petition he considers 
as put for ‘“ Majeste Rive Sud”; that he, witness, knows noth- 
ing of the Spanish laws; that Julius De Mun was a good trans- 
lator, and understood both French and English. He further 
stated that he never saw a concession where a commandant of 
a post recommended a grant of land lying close to St. Louis, 
the residence of the Lieutenant-Governor. 

William Milburne, for defendant, testified that he had been 
in the surveyor’s office from 1816 to 1841, a part of the time 
as clerk, and the latter part of the time as surveyor-general. 
He examined the said petition of Mordecai Bell, as translated 
by Renard, and the concession, and stated that he, as surveyor, 
should survey said concession on the south bank of the Mis- 
souri River, if not otherwise directed ; that the post of St. An- 
dre was in what is called Bonhomme Bottom, some thirty 
miles from St. Louis; that St. Andre was close on the river, 
and its site has been partially or wholly washed away by the 
river. 
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The plaintiffs, by way of rebutting testimony, gave in evi- 
dence the following letter of the Secretary of the Treasury of 
the United States, produced by Thomas Watson, register of the 
land office at St. Louis, from the files of his office, dated 10th 
June, 1818. 


“ Treasury Department, 10th June, 1818. 

‘“ Srr, — You are requested to instruct the recorder of land 
titles in the Missouri Territory to furnish to the receiver and 
register of the land district of St. Louis a descriptive list of 
the land claims which have been presented and registered un- 
der the different acts of Congress for confirming the rights of 
individuals to lands which have not been confirmed, and that 
are situate within the said land district, with as little delay as 
practicable ; also, a list of the same kind to the receiver and 
register of the district of Howard county, of all the land claims 
within said district which in like manner have not been con- 
firmed. For this service he will be entitled to a reasonable com- 
pensation. ‘ You are also requested [to] direct the register and 
receiver of those districts, respectively, to withhold from sale 
all such lands, until otherwise directed.’ It may be proper, 
however, to advise those officers that this act is not to be con- 
sidered as in any manner countenancing the idea that such 
claims are considered equitable, or that their being withheld 
from sale at this time ought to excite an expectation that they 
will ultimately receive the sanction of Congress. They are 
withheld from sale because the land claims have been, during 
the latter end of the late session of Congress, referred to the 
Secretary of the Treasury, with directions to report to the next 
session. The receiver and register should be instructed to 
make the subject of these observations known, for the purpose 
of preventing speculation on those land claims. 

‘‘ T have the honor to be your most obedient servant. 

(Signed, ) Wm. H. Crawrorp. 

“ Jostan Metes, Esa., C. G. L. O.” 


The plaintiffs likewise read in evidence the proclamation of 
the President of the United States, dated June, 1823, and pub- 
lished in the summer and fall of 1823, for the sale of the pub- 
lic lands, on the third Monday of November in that year, at St. 
Louis, which were situate in the township and range in which 
the land sued for in this action is situate. 

The evidence being finished, the counsel for the defendaut 
prayed the court to give the jury the following instructions : —- 

1. That the survey in 1806, made by Mackay, which has 
been given in evidence, was made without authority of law, 

VOL. VIII. 30 
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and is not evidence of the proper location of the order of sur- 
vey made by the Lieutenant-Governor. 

2. That if the jury find, from the evidence, that the order 
of survey made by the Lieutenant-Governor in favor of Morde- 
cai Bell would not embrace any part of the land in dispute, if 
surveyed according to its terms, then the land in dispute was 
never reserved from sale, and the patent to Eustache Peltier, or 
his legal representatives, passed the title to the land described 
in such patent. 

3. The reservation by the act of Congress of 1811, in favor 
of those claiming under Mordecai Bell, if any such reservation 
existed, was of the land granted to said Bell, and not of the 
land surveyed by Mackay. 

4. If the jury find, from the evidence, that the land sued for 
in this action is not a part of the tract of land conveyed by 
Mordecai Bell to James Mackay, in the deed of said Bell given 
in evidence, they will find for the defendant. 

5. Unless the jury find, from the evidence, that Mordecai 
Bell, or some person claiming under him, filed with the record- 
er of land titles a notice in writing stating the nature and ex- 
tent of his claim, and that such notice embraced the land now 
in dispute, and was filed with the recorder on the first day of 
July, 1808, or prior thereto, then the land in dispute was not 
reserved from sale, and the patent to Eustache Peltier, or his 
legal representatives, conveyed the title to the land described 
in such patent. 

6. That the instructions of the Secretary of the Treasury, 
read in evidence in this case, and the list of the recorder of 
land, titles of the unconfirmed lands, do not affect any reserva- 
tion of said land in dispute from sale against the title under the 
Peltier claim, as distinct from the reservation, if any there be, 
by act of Congress of March, 1811. 

7. That there can be no recovery in this action, unless for 
land which was granted to Mordecai Bell. 

8. If the jury find, from the evidence, that the New Madrid 
certificate, so called, in favor of Peltier, was located, embracing 
the land in controversy in this suit, and that in the year eigh- 
teen hundred and twenty-seven a patent certificate was issued 
by the recorder of land titles on such location, they will find 
for the defendant. 

9. That no title to the land in question passed by the deed 
given in evidence of Mordecai Bell to James Mackay. 

_Which instructions, except the sixth, the court refused to 
give, and each of them; to which refusal the defendant, by his 
counsel, excepted. The court, then, of its own motion, gave 
the following instruction : — 
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The court rejected the instructions presented on the part of the 
defendant, numbered from one to nine, except the sixth, which 
was given, and instructed the jury, that the land included in 
the survey given in evidence, made for Amos Stoddard, on the 
21st of January, 1806, by James Mackay, No. 42, was reserved 
from location and sale at the time Peltier’s location was made, 
and also at the time his patent issued; and therefore both the 
location and patent are invalid, as against the title of Amos Stod- 
dard, or those claiming through him, to the extent that the two 
claims cover the same land. And that the land included in 
Mackay’s survey aforesaid is the land confirmed to Amos Stod- 
dard, or to his heirs, by the act of Congress of July 4th, 1836; 
and that the confirmation operated as a grant to said Stoddard, 
or, if he was dead, to his heirs, such being the legal effect of 
the acts of Congress, records, and title-deeds given in evidence ; 
nor does the evidence of the witnesses introduced in any wise 
impair the effect of the acts of Congress and title papers. 

To the giving of which last-mentioned instruction the de- 
fendant, by his counsel, excepted. The defendant then asked 
the following instructions: — 

10. That there is no evidence before the jury that Mordecai 
Bell, or any person claiming under him, filed with the recorder 
of land titles such notice of claim according to law as was re- 
quired in order that the land in question should be considered 
as reserved from sale. 

11. That the plaintiffs are not entitled to recover in this ac- 
tion for any land embraced within the patent to Eustache Pel- 
tier, or his legal representatives, which has been given in evi- 
dence. 

12. That there is no sufficient evidence that notice of the 
claim of Stoddard, under Mordecai Bell, was filed with the re- 
corder of land titles on or before the lst day of July, 1808, 
according to law. 

13. If the jury find, from the evidence, that two of the plain- 
tiffs, Anthony Stoddard and William Stoddard, conveyed their 
interest in the land in question to Henry G. Cotton since this 
action was brought, then the plaintiffs in this action are not en- 
titled to recover any thing but damages down to the time of 
such conveyance, and the plaintiffs cannot recover damages for 
any time prior to the 4th day of July, 1836; and the jury are 
instructed to find specially the fact of such conveyance by said 
Anthony and William Stoddard, and its date. 

Which the court refused to give, to which refusal the de- 
fendant, by his counsel, excepted. The defendant then asked 
the following instruction, which the court gave, viz. : — 
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— 


14. That the plaintiffs cannot recover damages for posses- 

sion of the premises for any time prior to the 4th of July, 1836. 
And the said defendant prays the court to sign and seal this 

his bill of exceptions, which is done accordingly. 

J. Carron, [SEAL. | 


R. W. We tts. [seat. | 


Under these instructions the jury found the following ver- 
dict : — 

“We, the jury in the above-entitled cause, find the defend- 
ant guilty of the trespass and ejectment alleged in the declara- 
tion in the above-entitled cause, as to four fifths, less one sixth 
and one twelfth, of the following described piece of land, par- 
cel of the land in said declaration described, to wit:— A cer- 
tain tract or parcel of land, situate, lying, and being in the 
county of St. Louis, and bounded as follows, beginning at 
the southeast corner of the location, under a New Madrid cer- 
tificate issued to Eustache Peltier, or his legal representatives, 
where the said corner is fixed upon the line of a tract, formerly 
the Mill tract of Auguste Chouteau, deceased ; thence, with 
the southern line of said location, as the same runs westwardly, 
seven chains; thence, north fourteen degrees forty-five min- 
utes east, to the Methodist burying-ground ; thence, with the 
south line of the Methodist and Catholic burying-grounds, nine 
chains and sixty links, to the line of the common field lots ; 
and thence, with the line of the common field lots (having in 
it an angle), to the place of beginning: being forty acres of 
land; and is bounded on the south by the land formerly of 
Auguste Chouteau, called the Mill tract ; west by the land of 
John F. Darby; north by the, Methodist and Catholic grave- 
yards ; east by the common field lots of St. Louis. And we 
further find, that the damages suffered by said plaintiffs, by 
reason of said trespass and ejectment, to have been twelve hun- 
dred dollars. And we further find, that the monthly value of 
said four fifths, less one sixth and one twelfth, of said describ- 
ed premises, is thirty-one dollars and twenty-five cents.” 

Upon the above bill of exceptions, the case came up to this 
court. 


It was argued by Mr. Benton and Mr. Gamble, for the 
plaintiff in error, and Mr. Ewing, for the defendants in error. 


The points made by the counsel for the plaintiff in error 
were the following : — 

1. That the Circuit Court erred in instructing the jury that 
the confirmation ‘to Mordecai Bell, or his legal representa- 
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tives,” operated as a grant to Amos Stoddard, or, if he was 
dead, to his heirs. 

The confirmation is in the alternative, — to Bell, or his legal 
representatives. Stoddard claimed as purchaser under Bell ; 
the instruction, that the confirmation is a grant to Stoddard, 
involves the decision by the court of all the questions of law 
and fact arising upon the conveyances under which Stoddard 
claimed. Wear and Hickman v. Bryant, 5 Mo. 164. 

2. Bell had no pretence of claim to the land in controversy 
at the period when the United States took possession of Louis- 
iana, nor had Mackay or Stoddard any such claim prior to the 
survey in 1806. 

3. The survey made by Mackay in 1806 did not, either by 
itself, or in connection with the concession, give any title to 
the land in controversy, because, — 

Ist. It was made, not only without authority of law, but con- 
trary to express act of Congress. Act of 26th March, 1804 (2 
Stat. at Large, 287); Smith’s case, 10 Peters, 326; Wherry’s 
case, [bid. 338; Jourdan v. Barrett, 4 Howard, 169; Mackay 
v. Dillon, Ibid. 448. 

2d. It was a nullity, because a manifest departure from the 
concession. 8 Peters, 468; 9 Peters, 171; 15 Peters, 173. 

4. The title now set up by the heirs of Stoddard, under a 
confirmation by the act of 4th July, 1836, cannot, by relation, 
overreach the patent to Peltier, issued in July, 1832. Les Bois 
». Bramell, 4 Howard, 449; Chouteau v. Eckhart, 2 Howard, 
344; Mackay v. Dillon, 7 Mo. 12. 

Unless the claimants under the confirmation can show that 
the Peltier patent is void, they have no shadow of right to 
maintain this action of ejectment. They attempt to avoid the 
patent by showing that the land was reserved from sale ; and, 
consequently, from appropriation by a New Madrid claim, at 
the time when Peltier’s location was made, and at the time 
when the patent issued. They insist, that, by the proviso to 
the tenth section of the act of 3d March, 1811, the land in con- 
troversy was reserved from sale, because their claim to it had 
been filed, ‘in due time and according to law,” with the re- 
corder of land titles ; that this reservation was continued by the 
act of 17th February, 1818; and although it is admitted that, 
by the acts of 26th May, 1824, and 24th May, 1828, the reser- 
vation was terminated on the 26th of May, 1829, they insist 
that it was revived by the act of the 9th July, 1832, just seven 
days prior to the date of the Peltier patent. 

It is necessary here to quote the words of the proviso in the 
act of 1811, upon which so much stress is laid. They are as 
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follows : — “ That until after the decision of Congress thereon, 
no tract of land shall be offered for sale, the claim to which has 
been, in due time and according to law, presented to the re- 
corder of land titles in the district of Louisiana, and filed in his 
office, for the purpose of being investigated by the commission- 
ers appointed for ascertaining the rights of persons claiming 
lands in the Territory of Louisiana.” 

In this case the following points are made in relation to the 
alleged reservation. 

1. That the proviso in question leaves to the officers, who are 
to act for the government in selling the public lands, the ascer- 
tainment of the facts, —1. That a particular tract has been 
claimed; 2. That the claim has been filed in due time; 3. 
That it has been filed according to law. 

2. In this case it is insisted that there was no such notice of 
the nature and extent of the claim filed by the claimant, as 
was required by the acts of Congress. Acts of 2d March, 1805; 
28th February, 1806; 3d March, 1807; Strother v. Lucas, 6 
Peters, 763. 

3. That the question whether the law was pursued by the 
claimant is not determined by the fact that the commissioners 
acted upon the claim, inasmuch as they acted upon claims ille- 
gally filed. Bird v. Montgomery, 6 Mo. 510. 

4. The proviso reserved no land under a floating concession ; 
it sanctioned no survey made in violation of any previous act 
of Congress; and the recording of a survey, illegally made, 
could have no effect whatever under this proviso. 

The acts of Congress requiring the exhibition and recording 
of Spanish claims are analogous to registry acts. Strother »v. 
Lucas, 12 Peters, 510. Recording a document, not required 
by law to be recorded, gives it no additional legal effect. 5 
Shepl. 418; 23 Pick. 80; 3 A. K. Marsh. 220. 

5. Where a claim toa tract of land had been filed and _re- 
corded according to law, the proviso only suspended the sale 
until the decision of Congress upon the report to be made by 
the commissioners ; and this decision was made before the lo- 
cation of Peltier’s warrant. See Acts of 13th June, 1812; 
12th April, 1814; and 29th April, 1816. 

6. The act of 17th February, 1818, did not revive any reser- 
vation that had terminated. 

If it could be held that there was a reservation of this land 
from sale, and that such reservation continued to the time of 
Peltier’s location, still it is insisted, that, as between the confir- 
mation to Bell and the location and patent of Peltier, the loca- 
tion and patent are not void. 
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The reservation is admitted to have terminated on the 26th 
of May, 1829, and then Peltier’s title was indisputably good. 

1. The acts of the officers of the government appropriating 
the land had been performed. Bagnell v. Broderick, 13 Peters, 
460; Barry v. Gamble, 3 Howard, 32. 

2. The location of Peltier, thus appropriating the land, was 
not, as against the government, a mere nullity, but at the ut- 
most was only defeasible by the confirmation of a conflicting 
claim during the continuance of the reservation. Stoddard v. 
Chambers, 2 Howard, 284; Carroll v. Stafford, 3 Howard, 460. 

3. When the adverse claim under Mordecai Bell was, by the 
act of 26th May, 1824, entirely barred, and the land declared 
public land, so far as that claim was concerned, the title under 
the Peltier location became unquestionable, and no subsequent 
grantee of the iand could dispute its validity. Hoofnagle v. 
Anderson, 7 Wheat. 212; Stringer v. Young, 3 Peters, 320; 
City of New Orleans v. D’Armas, 9 Peters, 224. 

The patent issued to Peltier is dated on the 16th of July, 
1832, and it was under the laws of the United States the com- 
pletion of the title. Unless this document is a nullity, the 
claimants under Bell cannot maintain their action. 

It is insisted by them that the act of the 9th of July, 1832, 
revived the reservation which had terminated in 1829, and that, 
therefore, a patent could not legally be issued after the pas- 
sage of that act for the land covered by their claim. 

To this I reply, that the act of 9th July, 1832, did not make 
a reservation from its date, but from the time of the final re- 
port of the commissioners, which was long after the patent 
issued. 

Lastly, it is claimed by the plaintiff in error that the effect 
of the second section of the act of 4th July, 1836, is to pro- 
tect his title against the confirmation under the first section ; 
and it is insisted, — 

1. That this section is designed to protect locations and 
sales that would be subject to exception, and be liable to be 
defeated by the confirmations under the first section, but for 
the protection given by the second section. Jackson v. Clark, 
1 Peters, 635. 

2. That a location or sale, made in conformity to the acts of 
Congress, would have passed the title beyond controversy, as 
against a confirmation under this act, without the aid of the 
second section. Chouteau v. Eckhart, 2 Howard, 376; Les 
Bois v. Bramell, 4 Howard, 449. 

3. That the very defect supposed to exist in the locations 
and sales intended to be protected was, that the land was re- 
served from sale when the locations and sales were made. 
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Mr. Ewing, for defendants in error. 

This is in effect the case of Stoddard v. Chambers, reported in 
2 Howard, 284. The suit below was against another defendant 
residing on the same tract, and the evidence is substantially 
the same as in the reported case, to which, and to the author- 
ities there cited, and the points of law decided by the court, I 
beg leave to refer. 

It was held in that case that the location “ under any law,” 
saved in the second section of the act of confirmation of July 
Ath, 1836, must be a location in conformity with it; and unless 
the location of the defendant shall have been made agreeably 
to law, or the patent were so issued, the reservation does not 
affect the title of the plaintiffs. (p. 317.) And that the loca- 
tion of the New Madrid warrant, being made on lands reserved 
from sale, was not authorized, but forbidden, by law. The sav- 
ing was therefore held not to protect the claimant under 
the warrant. Against this decision I understand it will be 
urged, — 

Ist. That the court, to give the saving effect, and thus con- 
form to the intent of the legislature, must apply it to this class 
of cases, there being no others, as it is said, to which it can 
apply. 

This is a mistake in point of fact. From May 26th, 1829, 
to July 9th, 1832, there was no reservation of these lands from 
sale or location; and during part of this time the law allowed 
the location of New Madrid warrants. The saving would very 
properly apply to a location made during that time, which, 
without it, would not prevail against the confirmation, by 
law, of the elder title. 

2d. That the opinion of the bar in Missouri was general in 
favor of the validity of New Madrid locations upon these re- 
served lands, and that in faith of such opinions many titles 
were acquired, which ought not to be disturbed. 

This, also, is not correct in point of fact. Some of the ablest 
_members of the bar, whose opinions I have seen, held these 
locations invalid. Indeed, there was a degree of boldness in 
the attempt to seize upon these lands by virtue of the New 
Madrid warrants, and a contempt of legal prohibition, which 
cannot fail to command our admiration. These New Madrid 
warrants were a charity ; the law forbade their location on lands 
before they should be surveyed and offered for sale; and it 
again forbade their location on the lands claimed under Spanish 
concessions, until those claims should be finally adjusted. This 
location, with the rest that are in like jeopardy, was made 
against this double prohibition. (See the letters of Mr. Wirt, 
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Attorney-General, to Mr. Crawford, of May 11, and June 19, 
1820, Gilpin’s Collection of Opinions, pp. 263 and 273.) 

So far as the government itself was concerned, the wrong 
was submitted to, and a law was enacted, April 26, 1823, ch. 
40, sanctioning locations which had been made before survey. 
But no law ever did the injustice to sanction these illegal loca- 
tions on the property claimed under the concessions. Our 
legislators were not at first familiar with the laws and policy 
of Spain, or her mode of making these grants; they were, 
therefore, long held open for consideration, and the laws sternly 
forbade the creation, under their authority, of other titles, which 
might put it out of the power of the government to do what at 
last might be found to be an act of justice, and a performance of 
treaty stipulation. This prohibition was distinctly understood, 
while these New Madrid titles were in fiert. See the opinion 
of Mr. Wirt, Attorney-General, October 10, 1825, (Opinions, 
&c., Vol. II. p. 25,) refers to letters of Mr. Crawford, June 10, 
1818; Mr. Wirt, October 22, 1828; Mr. Butler, Attorney- 
General, August 8, 1838 (Opinions, &c., Vol. IL. p. 1045). 

The opinion that titles thus acquired were valid was, as far 
as I have been able to ascertain, confined to those who were 
engaged in their acquisition, and their counsel, and to such ad- 
ditional public opinion as interested parties were able to create. 

But let the opinion be as extensive as it might, it can avail 
nothing in this court; it was contrary to plain law and right, 
and this is the place to correct it. 

3d. It is said that an adherence to the decision in the case of 
Stoddard v. Mills will disturb many titles; that much property 
is held under these New Madrid locations, made upon Spanish 
concessions, which have been since confirmed, while they were 
thus reserved from location. 

I know not how the fact is, as few such cases have come 
under my notice; but if it be so, it is entitled to no weight 
with this court. Whether there have been much or little prop- 
erty thus illegally taken, it ought all to be restored to its law- 
ful owners. It was taken by those who knew, at the time, 
that their acts were illegal, and that they were attempting to 
seize what the law had reserved for others. They played for 
a stake, putting up a warrant worth but a trifle against a tract 
of land of great value. They have lost, and should be com- 
pelled to stand the hazard of the die. 

Ath. It is said, also, that the confirmation of these titles by 
the act of July 4, 1836, was a mere gift, and ought not to be 
considered favorably. 

I contend, on the contrary, that it was an act of justice done 
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in execution of a treaty stipulation. Such is the ground on 
which it is put by the act of July 9th, 1832, and by the com- 
missioners who examined these claims and recommended them 
for confirmation. Those who have become familiar with these 
concessions, and with the early value of such property, the 
state of the country, and the policy of Spain as to her colo- 
nies, are satisfied that form was necessarily and habitually 
dispensed with ; and that, if the United States had not acquired 
the sovereignty, the class of titles that were sanctioned by the 
law of confirmation would have become, or been made, valid 
by the existing government. It was thought with reason, that, 
independently of treaty stipulation, the inhabitants ought not 
to suffer in their property by the transfer of the sovereignty to 
the United States. 

On the other hand, the New Madrid warrants were a mere 
charity. 

The particular objections to be urged in this case, and which 
did not arise out of the evidence, in the case of Stoddard v. 
Chambers, I understand, are, — 

Ist. That certain depositions offered by plaintiffs below were 
improperly admitted. 

The court, on the 4th day of April, 1844, established the 
following rule, which is still in force : — 

* Ordered, that all exceptions to depositions, other than ex- 
ceptions to the competency or relevancy of the evidence there- 
in contained, shall be in writing, and filed, and notice thereof 
given a reasonable time before trial, and shall be taken up and 
disposed of before the jury are sworn in the cause, or the trial 
commenced ; and no exceptions to depositions, other than to 
the competency or relevancy of the evidence therein contained, 
shall be allowed on the trial of the cause.” 

Depositions offered by the plaintiffs below, to prove heirship, 
were objected to for informality in the taking, but admitted by 
the court under the above rule. The depositions were filed in 
court in the May term, 1840. They were not objected to on 
- the former trial of the cause, nor until the 3lst day of March, 
1846, a few days before the cause was. again called for trial, 
when the objections were noted, and notice given to the plain- 
tiffs’ counsel. The court held that this notice was not given a 
‘reasonable time before trial,” taking into view all the circum- 
stances of the case. 

The correctness of this decision seems to me self-evident. It 
was not “reasonable ” to suffer those depositions to remain four 
years on file without objection, and then take exception to them 
for form merely, at such time as would compel a continuance 
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of the cause, to the great inconvenience of counsel and with ex- 
pense to the parties, especially as nothing was to be gained by 
it except this inconvenience and expense. 

2d. That the conveyance by two of the plaintiffs of their in- 
terest in the land, after action brought, bars the recovery in 
ejectment as to all, and that the court erred in not so instruct- 
ing the jury. 

If this were an action of trespass in legal effect, as it is in 
form, the conveyance by the two plaintiffs would not disturb 
the case in the slightest degree. ‘The sale of the land is not a 
release of the action ; and if it were, the release must have been 
specially pleaded, puis darrein continuance, or it could not 
have been given in evidence., 

But this action, wronged and mutilated as it is, is still eject- 
ment, and the court will deal with it according to its substance, 
without regard to the form which it is constrained to assume. 

In this action the courts have long done on the trial, and on 
motion, what, in other real actions, used to be done by sum- 
mons and severance ; that is to say, they have freed the case of 
parties who ceased to have an interest in its prosecution. This 
was done here by nonsuiting the plaintiffs who had sold their 
interest, and striking their names out of the declaration, and 
taking a verdict in behalf of the other plaintiffs for their re- 
maining interest. 

This practice is in strict analogy to that in the action of eject- 
ment, where the nominal plaintiff counts on several demises 
from tenants in common ; and the court on the trial, or even on 
motion in arrest of judgment, allow the demises of some of the 
lessors, who have shown no title on the trial, to be stricken 
from the declaration. Van Ness v. Bank of United States, 13 
Peters, 17. 

The court having directed that the names of two of the plain- 
tiffs be stricken out of the declaration, it is not necessary to 
erase the record. Lessee of Walden v. Craig’s Heirs, 14 Peters, 
147. The direction stands for the act. 

At common law, the summons and severance was resorted to 
in all real actions, where one of the parties plaintiff was for any 
reason unable or unwilling to proceed in the case. 

“Tt lies in waste because the land is to be recovered.” 20 
Vin. Abr. 51. “It lies in right of ward of land.” “In right 
of ward of body and land.” ‘In detinue of charters, for per- 
adventure he (the plaintiff) is to recover a warrantee by it.” 
“‘So, generally, in actions real or mixed.” 20 Vin., wbi supra. 
It lies also in quare impedit, and a writ of error upon it.” Pipe 
v. Dominam Reginam, Cro. Eliz. 325. 
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in execution of a treaty stipulation. Such is the ground on 
which it is put by the act of July 9th, 1832, and by the com- 
missioners who examined these claims and recommended them 
for confirmation. Those who have become familiar with these 
concessions, and with the early value of such property, the 
state of the country, and the policy of Spain as to her colo- 
nies, are satisfied that form was necessarily and habitually 
dispensed with ; and that, if the United States had not acquired 
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by the existing government. It was thought with reason, that, 
independently of treaty stipulation, the inhabitants ought not 
to suffer in their property by the transfer of the sovereignty to 
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On the other hand, the New Madrid warrants were a mere 
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The particular objections to be urged in this case, and which 
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Chambers, I understand, are, — 

Ist. That certain depositions offered by plaintiffs below were 
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of the cause, to the great inconvenience of counsel and with ex- 
pense to the parties, especially as nothing was to be gained by 
it except this inconvenience and expense. 

2d. That the conveyance by two of the plaintiffs of their in- 
terest in the land, after action brought, bars the recovery in 
ejectment as to all, and that the court erred in not so instruct- 
ing the jury. 

If this were an action of trespass in legal effect, as it is in 
form, the conveyance by the two plaintiffs would not disturb 
the case in the slightest degree. The sale of the land is not a 
release of the action ; and if it were, the release must have been 
specially pleaded, puis darrein continuance, or it could not 
have been given in evidence. 

But this action, wronged and mutilated as it is, is still eject- 
ment, and the court will deal with it according to its substance, 
without regard to the form which it is constrained to assume. 

In this action the courts have long done on the trial, and on 
motion, what, in other real actions, used to be done by sum- 
mons and severance ; that is to say, they have freed the case of 
parties who ceased to have an interest in its prosecution. This 
was done here by nonsuiting the plaintiffs who had sold their 
interest, and striking their names out of the declaration, and 
taking a verdict in behalf of the other plaintiffs for their re- 
maining interest. 

This practice is in strict analogy to that in the action of eject- 
ment, where the nominal plaintiff counts on several demises 
from tenants in common ; and the court on the trial, or even on 
motion in arrest of judgment, allow the demises of some of the 
lessors, who have shown no title on the trial, to be stricken 
from the declaration. Van Ness v. Bank of United States, 13 
Peters, 17. 

The court having directed that the names of two of the plain- 
tiffs be stricken out of the declaration, it is not necessary to 
erase the record. Lessee of Walden v. Craig’s Heirs, 14 Peters, 
147. The direction stands for the act. 

At common law, the summons and severance was resorted to 
in all real actions, where one of the parties plaintiff was for any 
reason unable or unwilling to proceed in the case. 

“Tt lies in waste because the land is to be recovered.” 20 
Vin. Abr. 51. “It lies in right of ward of land.” “In right 
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It lies also in quare impedit, and a writ of error upon it.” Pipe 
v. Dominam Reginam, Cro. Eliz. 325. 
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In modern practice, the summons and severance is seldom 
used, but in cases where it has heretofore applied, the court pro- 
ceed on motion. In the case at bar it would have been very 
idle to summon and sever, when the parties were all present by 
their counsel, and ready to sever by nonsuit. 

But, be the mode adopted to get clear of the parties who had 
sold their interest right or wrong, it was for them only, and not 
for defendants below, to complain of it. The defendants were 
not injured by any irregularity, if there was any. It would be 
a reproach upon the law to say, that there was no way in which 
this could be done ; and no one, I think, can devise a better than 
that which was adopted by the court below. Chouteau v. Unit- 
ed States, 9 Peters, 144, 153; Hunter v. Hemphill, 6 Mo. 119; 
United States v. Percheman, 7 Peters, 90, 91. 

To the objection, that the location was a departure from the 
concession, I answer, — 

Ist. That it is immaterial if it were so; for, the location hav- 
ing been made, the survey filed with the claim became a part 
of it. Altogether, it was the claim; and whether good or bad, 
it was not for a stranger, but for the United States, to deter- 
mine. This land, then, was claimed; and being so, was re- 
served from sale by the act of 1811. Finally, the Board of 
Commissioners, and Congress acting on their report, determined 
that the land ought to be held according to the survey. 

2d. But the location was in pursuance of the concession. 
The translation of De Mun conveys the true meaning of the 
petition; that of Renard does not, though it may translate 
each French word literally into an equivalent English word. 
Their disagreement is in the translation and explanation of the 
clause in which Bell represents, ‘que avec l’agrement de votre 
predecesseur il se transporter sur cette rive, ou il a choisi une 
morceau de terre, &c. 

De Mun, a contemporary, resident at the time in Louisiana, 
translates and explains the passage thus: — “ That, with the 

cousent of your predecessor, he came over to this side (of the 
’ Mississippi), where he selected a piece of land,” &c. 

Renard translates it, “ That he, with the consent of your pred- 
ecessor, has come over to this shore, where he has selected a 
tract of land,” &c. ; and by the context, as expounded by coun- 
sel, makes it the “shore” of the Missouri, and not of the Mis- 
Sissippi, to which he has come with this assent. 

That it was the Mississippi, and not the Missouri, which he 
crossed with the assent of the Lieutenant-Governor, is certain. 
The Mississippi bounded the Spanish territory on the east, but 
the Missouri was entirely withm it; he might cross the Mis- 
souri at pleasure, without such assent, — not the Mississippi. 
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Again, why say, ‘il se transporter sur cette rive ot il a choi- 
si, &c., “rive sud du Missouri?” Why “ cette rive” and “ rive 
sud,” with the addition of Missouri in the same sentence, if 
both meant the same thing, or if Missourt were understood in 
the first branch of the sentence? But it is very clear from the 
text itself that they meant different things. De Mun’s knowl- 
edge of the boundary of Louisiana, and the laws touching im- 
migration, enabled him to explain that difference. “ Cette rive”’ 
means this side of the Mississippi. It may be north or south of 
the Missouri, for his Majesty had domains on both sides of that 
river; but “R. S. du Missouri,” (rive sud,) defines the side 
north or south of that river, on which he prays for a conces- 
sion. But neither ‘cette rive” nor “rive sud” means shore, 
in its most restricted sense, — the water’s edge, or the river- 
bank. Its whole sense, text, and context show, that it was to 
this side of the Mississippi which he had come, not confining 
himself to the water’s edge; and it was on the south side of 
the Missouri, in an equally large sense, as contradistinguished 
from the north, that he asked permission to locate the warrant 
which he prays for. 

Indeed, the very fact that initials are used, (M. R. S.,) shows 
that the expression occurred frequently, and De Mun, a contem- 
porary, gives its conventional meaning. 


Mr. Justice McLEAN delivered the opinion of the court. 

The plaintiffs brought an action of ejectment in the Circuit 
Court, to recover three hundred and fifty arpens of land in the 
neighbourhood of St. Louis, which they claim under a conces- 
sion made by the Spanish government, in 1800, to Mordecai 
Bell. Bell conveyed his right to James Mackay on the 20th 
of May, 1804, and on the 20th of September, 1805, Mackay 
conveyed the same to Amos Stoddard, the ancestor of the plain- 
tiffs. A plat and certificate of the survey were certified and re- 
corded by Antoine Soulard, as Surveyor-General, the 20th of 
January, 1806. 

On the 29th of June, 1808, the above papers were filed with 
the recorder of land titles for the district of St. Louis. The 
claim was duly presented to the Board of Commissioners, under 
the acts of Congress, and rejected on the 10th of October, 1811; 
but afterwards, on the 8th of June, 1835, a new board decided 
that three hundred and fifty arpens of land “ought to be con- 
firmed to the said Mordecai Bell, or his legal representatives, 
according to the survey on record.” On the 4th of July, 1836, 
an act of Congress was passed, confirming the decision of the 
commissioners. 'The land was surveyed as confirmed. The 
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defendant admitted that he was in possession of forty acres of 
the land claimed at the commencement of the suit. 

The title of the defendant was founded on an entry made by 
Peltier of one hundred and sixty acres of land, by virtue of a 
New Madrid certificate, on the 24th of October, 1816. A sur- 
vey of the entry was made in March, 1818, and a patent to Pel- 
tier was issued on the 16th of July, 1832. Possession has been 
held of the forty acres claimed by the defendant, and by those 
under whom he claims, since 1819. This title was conveyed 
to the defendant. 

The township in which this land is situated was surveyed 
by the United States in 1817, 1818, and 1819, and was exam- 
ined in 1822. In 1823, the proclamation of the President, pub- 
lished at St. Louis, directed the lands in the above township to 
be offered at public sale. 

This title, with but little variation of facts, was asserted by 
the plaintiffs, and duly considered by this court, in the case of 
Stoddard’s Heirs v. Chambers, 2 How. 284. And the court 
held the title to be valid against that which is now set up by 
the defendant. In the case of Barry v. Gamble, 3 How. 53, 
that decision was sanctioned. But the counsel for the defend- 
ant, having brought the same title before us in this case, have 
requested a reéxamination of the points ruled in the case of 
Chambers. We will briefly refer to the points now made, and 
to the new facts proved, on which this application is founded. 

The court instructed the jury, “that the land included in the 
survey given in evidence, made for Amos Stoddard on the 21st 
of January, 1806, by James Mackay, No. 42, was reserved from 
location and sale at the time Peltier’s location was made, and 
also at the time his patent issued; and, therefore, both the 
location and patent are invalid, as against the title of Amos 
Stoddard, or those claiming through him, to the extent that the 
two claims cover the same land. And that the land -included 
in Mackay’s survey aforesaid is the land confirmed to Amos 
Stoddard, or to his heirs, by the act of Congress of July 4th, 
- 1836,” &c. ' 

It is objected, that the concession granted to Mordecai Bell 
should have been located at St. Andre, and not in the vicinity 
of St. Louis. In his petition to the Lieutenant-Governor of 
Upper Louisiana, he states, “with the consent of your prede- 
cessor, he came over to this side [of the Mississippi], where he 
has selected a piece of land in his Majesty’s domain, on the 
south side of the Missouri. This being considered, he suppli- 
cates you to have the goodness to grant him, at the same place, 
for the support of his family, three hundred and fifty arpens 
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of land in superficie.” This bears date 21st January, 1800; 
and on the 29th of the same month the Lieutenant-Governor 
responds, — “‘In consequence of the information of the com- 
mandant of St. Andre, Don Santiago Mackay, I do grant to the 
petitioner the tract of land of three hundred and fifty arpens 
in superficie,” &c., “in the place indicated.” 

St. Andre, the place of Bell’s residence, is situated on the 
south side of the Missouri River, about thirty miles from St. 
Louis. Pascal L. Cerré, a witness, states that Bell resided in 
the neighbourhood of St. Andre several years, and was engaged 
in hunting, drinking, and playing cards, and led a sort of vaga- 
bond life; that his petition, except the mark of the signature 
of Bell, was in the handwriting of Mackay. And Bell, being 
sworn as a witness, says he never applied for a concession, nor 
was there, to his knowledge, any grant made to him. That 
Mackay told him he had a head right which he, Mackay, wished 
to obtain, and which the witness exchanged with him for a 
tract of land near St. Andre. 

Instead of the word ‘‘( Mississippi),”’ included in brackets in the 
petition of Bell, it seems the letters M. R. S. were used, which 
one of the witnesses considers “as put for Majeste Rive Sud”; 
and Milburn, a surveyor, says, that he should have surveyed 
the concession on the south bank of the Missouri River, if not 
otherwise directed. In opposition to this view, the words of 
the petitioner are relied on, ‘that with the consent of your 
predecessor, he came over to this side of the M. R. S.,” which 
could only have meant the Mississippi River, that river being 
the eastern limit of Louisiana, which extended far north of the 
Missouri. ‘That to cross the Missouri River, the “leave of his 
predecessor” could not have been asked, as it was unnecessary. 

Whatever doubts this evidence may have created, as to the 
location of Bell’s concession, had it been laid before the com- 
missioners who acted upon the claim, it is now too late to 
affect the title under it. In regard to the statement of Bell, his 
canveyance of the land in controversy to Mackay shows, at 
least, the inaccuracy of his memory. But the survey of the 
concession in 1806, as now claimed, which survey was record- 
ed and expressly confirmed by the commissioners on the 8th 
of June, 1835, is a sufficient answer to the above objection. 
The survey was a private one, and consequently was of no au- 
thority except to designate the locality and extent of the claim, 
until sanctioned by the commissioners. By the act of the 21st 
of April, 1806, they were authorized to direct such surveys as 
they may think necessary for the purpose of deciding on claims 
presented for their decision ; and under this power they had a 
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right to adopt private surveys of claims, if accurately executed. 
This was in pursuance of the instructions of the Secretary of 
the Treasury. 

The great question in the case is, whether the land in con- 
troversy was subject to be appropriated by a New Madrid 
warrant on the 2Uth of October, 1826, when Peltier made his 
location. 

Under various acts of Congress up to the 26th of May, 1829, 
Spanish or French titles which had been duly filed by the 
recorder of land titles were reserved from sale. ‘Those acts are 
referred to in the case of Stoddard v. Chambers. At that period, 
all claims which had not received the sanction of the govern- 
ment were barred. On the 9th of July, 1832, an act was passed 
“for the final adjustment of land titles in Missouri,” which 
provided that the recorder of land titles, with two commission- 
ers to be appointed, should examine all the unconfirmed claims 
to land in Missouri, which had heretofore been filed in the 
office of the said recorder, according to law, founded upon any 
French or Spanish grant, &c., issued prior to the 10th of 
March, 1804.” And they were required to class the claims so 
as to ‘state in the first class what claims, in their opinion, 
should in fact have been confirmed, according to the laws, 
usages, and customs of the Spanish government, and the prac- 
tice of the Spanish authorities under them ; and secondly, what 
claims, in their opinion, are destitute of merit, law, or equity.” 
And after the report, the lands in the first class shall continue 
to be reserved from sale as heretofore, until the decision of 
Congress shall be made against them ; but the second class was 
declared to be subject to sale as other public lands. 

This act reserved from sale, necessarily, all claims which had 
been duly filed, until the final report of the commissioners ; and 
those which were embraced in the first class, until Congress 
should reject them. In the case of Stoddard v. Chambers, the 
court say, in reference to Peltier’s location, — “‘ It was made on 
land not liable to be thus appropriated, but which was expressly 
“reserved ; and this was the case when the patent was issued. 
Had the entry been made, or the patent been issued, after the 
26th of May, 1829, when the reservation ceased, and before it 
was revived by the act of 1832, the title of the defendant could 
not be contested. But at no other interval of time, from the 
location of Bell until its confirmation in 1836, was the land 
claimed by him liable to be appropriated in satisfaction of a 
New Madrid warrant.” 

The defendants’ counsel suppose, that, if the location of the 
New Madrid claim was void, the patent, though issued within 
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the time above stated, could have conveyed no title. The New 
Madrid location was void because it interfered with the Spanish 
title. When that title was barred by the lapse of time, the 
government, by issuing of a patent, would have sanctioned the 
New Madrid claim, and no one could have contested it, — as 
between the government and the claimant no controversy could 
exist. By the patent, he only acquired what his certificate en- 
titled him to. And the right, thus made complete, could 
not have been affected by any subsequent act of Congress. 
The government might have withheld the patent, on the 
ground that the New Madrid certificate had been improperly 
located ; but that not being done, the patent gave an indispu- 
table title. 

It is insisted that the New Madrid location, if made on lands 
reserved from sale by reason of the Spanish claim, became 
valid, so soon as the bar was.complete against that claim. But 
this consequence would not seem to follow. If, during the 
bar, no act was done by the government to confirm the New 
Madrid claim, nor by the claimant to perfect his title, a removal 
of the bar would not prejudice any newly acquired right. And 
this only could prevent the renewal of the reservation by Con- 
gress. By such a renewal, a preference was given to the 
Spanish claim, which was an exercise of legislative discretion. 
Congress might have excepted from this reservation lands 
‘covered by New Madrid locations; but this not having been 
done, the Spanish claim was revived, and placed on the same 
footing as before the bar. 

It is insisted, that, as Bell’s concession was surveyed without 
authority, it was no notice to Peltier, though recorded. The 
act of 1806, as before remarked, authorized the commissioners 
to direct such surveys as they may think necessary to be exe- 
cuted, for the purpose of deciding on claims presented for their 
decision ; but where a private survey had been made, they had 
the power to adopt it, as was done in this case. And such sur- 
vey, being placed upon record by the recorder, seems to have 
been a reasonable notice, within the acts of Congress. 

But it is contended, that the proviso in the act of 1836, 
which confirmed the Spanish and French claims reported by 
the commissioners, embraces Peltier’s New Madrid location. 
The words of the proviso are, “that if it should be found that 
any tract confirmed, or any part thereof, had been previously 
located by any other person or persons, under any law of the 
United States, or had been surveyed or sold by the United 
States, that act should confer no title on such lands, in oppo- 
sition to the rights acquired by such location or purchase.” 
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In the case of Stoddard v. Chambers, this court held, that 
“a location under the law of the United States” must be “in 
conformity with it.” But this, it is insisted, is not the true 
construction of the proviso. 'That “under the law ” does not 
mean, “in pursuance of it,” or “in conformity with it,” but an 
act assumed to be done under it. 

The word under has a great variety of meanings. But the 
sense in which it was used in the proviso is, “subject to the 
law.” We are under the laws of the United States, that is, 
we are subject to those laws. We live under a certain juris- 
diction, that is, we are subject to it. The proviso declares, 
that the act shall not confer a title, “‘in opposition to the rights 
acquired under the laws of the United States.” This would 
seem to be conclusive, as no right can be acquired under a law 
which is not in pursuance of it. If the New Madrid location 
was made in violation of the law, it is not perceived how any 
right could be acquired under it. 

The judgment of the Circuit Court is affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Missouri, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Circuit Court in this cause be, 
and the same is hereby, affirmed, with costs. 





Epmunp B. CaLpwe tt, survivine Partner oF James Lyno, Jr. anp 
Company, PLAINTIFF IN ERROR, v. THE UNITED States. 


In this case, the court below instructed the jury, that, if the goods were fraudulently 
entered, it was no matter in whose possession they were when seized, or whether 
the United States had made an election between the penalties, and that the for- 
feiture took place when the fraud, if any, was committed, and the seller of the 
goods could convey no title to the purchaser. 

This instruction was right in respect to the sixty-eighth section of the act of 1799 
(1 Stat. at Large, 677), as the penalty is the forfeiture of the goods without an al- 
ternative of their value, but wrong as the instruction applies to the sixty-sixth section 
of the same act, — as the forfeiture under it is either the goods or their value. 

Under the sixty-eighth section, the forfeiture is the statutory transfer of right to the 
goods at the time the offence is committed. The title of the United States to the 
goods forfeited is not consummated until after judicial condemnation, but the 
right to them relates backwards to the time the offence was committed, so as to 
avoid all intermediate sales of them between the commission of the offence and 
condemnation. 

But under the sixty-sixth section of the act, in which the forfeiture is the goods or 
their value, the United States have no title in the goods, until an election has been 
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made either to recover the goods or their value. Therefore, under that section, 


any rights in the goods acquired bond Jide by third persons in the mean time are 
protected. 

The claimants prayed the court to instruct the jury, that the United States were not 
entitled to recover under the first and second counts of the information founded 
on the fiftieth section, unless the goods were unladen and delivered without per- 
mits. The jury was told, in reply,—“If the permits were obtained by fraud and 
improper means, they were of no effect, and a mere nullity. The United States 
are entitled to recover, if the goods were imported with the view to defraud the 
revenues.” Whether or not the permits were obtained by fraud or improper means 
was a point in the cause for the jury to decide, and what the court said upon the 
prayer was virtually saying to the jury, that a verdict might be returned upon the 
first and second counts against the claimants, and that they were liable to the 
penalties of the act for unlading goods without a permit, without saying if they 
thought that there was evidence enough to prove the fact against them. 


Tis case was brought up, by writ of error, from the Circuit 
Court of the United States for the Eastern District of Pennsyl- 
vania. 

The case was this. 

In August, 1839, the attorney of the United States filed an 
information in the District Court of the United States for the 
Eastern District of Pennsylvania, against thirty-five remnants 
of pieces of cloths and cassimere, that had been seized at the 
store of James Lynd, Jr. & Co. 

The information contained thirteen counts. 

1. Charged, That the goods were brought from a foreign port 
into some port or place in the United States, to the attorney of 
the United States yet unknown, and’were unladen and deliv- 
ered from the vessel in which they had been brought, without 
any permit or special license from the collector or naval officer 
or any other competent officer of the customs. Act of 1799, 
§ 50 (1 Stat. at Large, 665). 

2. Charged, That the goods were brought into the port of 
New York, and there unladen and delivered without a permit. 
Act of 1799, § 50 (Ibid. ). 

3. That the said goods were found concealed in a certain 
store in the occupation of William Blackburne & Co., at the 
port of Philadelphia, the duties on said goods not having been 
paid or secured to be paid. Act of 1799, § 68 (1 Stat. at 
Large, 677). 

4. That the said goods were, on their importation, entered at 
the office of the collector of New York; and that on each and 
every of the entries, an invoice of the goods included in the en- 
try was produced and left with the collector. That the said 
goods were not invoiced according to the actual cost thereof at 
the place of exportation, but were invoiced at a less sum than 
the actual cost, with design to evade the duties thereupon, or 
some part thereof. Act of 1799, $66 (1 Stat. at Large, 677). 
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5. That entries of the said goods, at the time of their impor- 
tation, were made at the office of the collector of New York ; 
and that on each of the entries an invoice of the goods, &c., 
was produced and left with the said collector. That all and 
each of the said invoices so produced, and all and each of the 
several packages, in each and every of the said invoices in which 
the said goods were imported, were made up with intent, by a 
false valuation, to evade and defraud the revenue of the United 
States. Act of 1830 (4 Stat. at Large, 410). 

6. That entries of the said goods, at the time of their impor- 
tation, were made at the office of the collector of New York ; 
that on each of the entries an invoice of the goods was produced 
and left with the collector ; that all and each of the said invoices 
were made up with intent, by a false valuation, to evade and 
defraud the revenue of the United States. Act of 1830, $4 
(4 Stat. at Large, 410). 

7. That all and each of the several packages contained in 
each and every of the entries, and each and every of the in- 
voices so produced, were made up with intent, by a false valua- 
tion, to evade and defraud the revenue. Act of 1830,$4 (4 
Stat. at Large, 410). 

8. Charges that the invoices were made up by a false exten- 
sion, to evade and defraud the revenue of the United States. 
Act of 1830 (4 Stat. at Large, 410.) 

9. That the goods, &c., being composed wholly or in part of 
wool or cotton, were entered, at the times of their importation, 
at the office of the Collector of New York; that invoices were 
produced and left with the collector; that all and each of the 
packages in each and every of the invoices, and each and every 
of the entries, were made up with intent to evade and defraud 
the revenue of the United States. Act of 1832 (4 Stat. at. 
Large, 593). 

10. As amended, the same with the 4th. 

11. As amended, the same with the 6th. 

12. As amended, the same with the 7th. 

13. As amended, the same with the 9th. 

To this information the claimants put in three pleas : — 

Ist. Traversing the several causes of forfeiture alleged. 

2d. The second plea, which was to all the counts save the 
two first, alleged that claimants, prior to goods being seized, 
had bond fide purchased the goods for full value, without any 
notice or knowledge of their being liable to seizure or forfeit- 
ure, under or by an act of Congress, entitled “an act to regu- 
late the collection of duties on imports and tonnage,” from per- 
sons having the ostensible ownership of them, and that at the 
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time of seizure the goods were in no way whatever concealed, 
within the meaning of any act of Congress. 

3d. The third plea alleged that the goods, prior to their seiz- 
ure, had been duly entered, passed through the custom-house, 
&c., the duties imposed paid, and the goods thereupon deliv- 
ered to the importers; that afterwards the several packages, of 
which these goods formed part, were broken up and divided ; 
that subsequently these goods were at sundry times purchased 
bona fide, and for full value, from persons having the ostensible 
ownership of same, and without notice or knowledge that they 
were liable to seizure or forfeiture under any act of Congress 
for any cause; that no part of the goods had been imported or 
entered by the claimants ; that at the time of seizure they were 
not in original packages, nor concealed, but openly exposed for 
sale on the shelves of claimants’ store. 

To the first of these, the United States joined issue. 

To the second and third demurred generally, and claimants 
joined in demurrer. 

These two pleas denying every cause of forfeiture except the 
single one of the goods having been falsely invoiced, it is be- 
lieved that all the material questions afterwards arising on the 
trial of the cause are raised by these demurrers ; but for great- 
er caution, the same points were again raised on the trial, in the 
shape of exceptions to the judge’s charge and otherwise. 

On the trial it appeared that James Lynd, Jr. & Co. kept a 
wholesale and retail dry goods store in Philadelphia, and were 
in the habit of purchasing goods from W. Blackburne & Co. 
and John Taylor, Jr. ; that at the time of the seizure, the officer 
inquired for and took from them, at their store, all the goods 
which had been purchased from Blackburne & Co., or from 
John Taylor, Jr.; and that the goods seized were at the time 
distributed among other goods in single pieces and parts of 
pieces, on the shelves of claimants’ store, for sale, without any 
appearance of concealment whatever. Evidence was, under 
objections, offered to show that part of the goods seized corre- 
sponded in numbers with pieces forming parts of various in- 
voices that had been in 1838 and 1839 fraudulently entered by 
Blackburne and Taylor, at prices below their value in England, 
whence they had been exported. 

There was no evidence of any other cause of forfeiture what- 
ever. 

For the purpose of fixing the fraud, evidence was likewise 
given, under similar objections, of other fraudulent invoices 
made about the same time by Blackburne and Taylor, and like- 
wise of conversations with Blackburne some days before the 
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seizure, about other invoices and other goods, and the conceal- 
ment of said other goods from the officers. 

There was no attempt to show that the claimants had any 
part in this concealment, nor in the making of the false entries ; 
but, on the contrary, it appeared that the goods had been fairly 
and bond fide purchased and settled for before the seizure. 

The claimants contended, that where goods are imported, en- 
tered at the custom-house, duties imposed and paid according 
to such entry, and a permit and license thereupon granted, un- 
der which the goods are delivered to the importer, the original 
packages subsequently broken, and part of them sold to a bond 
fide purchaser without notice, and before the United States had 
made any election, the goods so sold are not liable to seizure in 
the hands of such bond fide holder, though they may have been 
fraudulently entered by being invoiced below their actual cost, 
&c. 

The attorney of the United States contended, on the con- 
trary, that, from the moment the fraudulent entry was made, 
the goods became forfeited, and the title of the United States 
accrued so as to defeat the right of a subsequent bond fide pur- 
chaser without notice, and that when the goods are delivered 
under a permit obtained under such fraudulent entry, it is as 
though no permit had been given, and the goods had been de- 
livered without permit. 

The counsel for the claimants asked the court to instruct the 
jury, — 

First. That there cannot be a forfeiture of the goods under 
the fourth section of the act of 1830, nor under the fourteenth 
section of the act of 1832, unless the information alleges, and 
the United States have proved, all the special circumstances of 
the examination and detection of the fraud, under the authority 
of the collector, in the manner pointed out in said acts of Con- 
gress. 

On which the court instructed the jury, — This is correct; 
but there may be a forfeiture under the act of 1799. 

Second. That the probable cause mentioned in the seventy- 
first section of the act of Congress of 1799, chapter 22, refers 
to the right of seizure under said act ; and the right of seizure 
depends on the fact, whether, at the time of their being seized, 
the goods were concealed within the meaning of the sixty- 
eighth section of said act. 

On which the court instructed the jury, — This is not law 
as applied to this case. 'The probable cause applies to all cases 
of seizure for any fraud under any of the revenue laws, and 
any section of any such law. Whether there was probable 














JANUARY TERM, 1850. 371 





Caldwell v. The United States. 





cause for the prosecution does not depend upon whether there 
was originally ground for the seizure or not, but upon the proot 
at the trial in support of the prosecution. 

Third. That the term concealed, in said sixty-eighth section, 
applies only to articles intended to be secreted and withdrawn 
from public view, on account of the duties not having been 
paid, or secured to be paid, or from some other fraudulent 
motive ; which the court answered affirmatively. 

Fourth. That if the goods were not so concealed, nor any 
probable cause to suspect their concealment at the time of their 
seizure, the burden of proof is upon the United States; that 
neither the existence of probable cause to suspect that goods, 
upon which the duties had not been paid, or secured to be 
paid, were in possession of the claimants, nor the fact that 
goods were found in their possession which had been fraudu- 
lently invoiced or entered, is sufficient to justify a seizure un- 
der said sixty-eighth section, unless the goods were concealed 
by them, or they were parties or privies to the false invoices or 
entries. 

On which the court instructed the jury,— This is not the 
law. The burden of proof is not upon the United States, 
though the goods may not have been concealed, nor any probable 
cause to suspect their concealment at the time of their seizure, 
if there was probable cause to believe the duties upon them 
had not been paid or secured. 

Fifth. That if the goods seized had been fairly and bond fide 
purchased by the claimants, without any knowledge by them 
of their being liable to seizure on the part of the United States, 
and were, at the time of the seizure, openly exposed by them 
for sale in their store, the United States cannot recover under 
the sixty-sixth or sixty-eighth section of said act of 1799, even 
though the goods had been fraudulently or falsely invoiced 
or entered, provided the claimants were in no way parties 
thereto. 

On which the court instructed the jury,— This is not the 
law. If the goods were fraudulently entered, it is no matter in 
whose possession they were when seized; the forfeiture took 
place when the fraud, if any, was committed, and the seller 
could convey no title to the purchaser. 

Sixth. That even though the goods in question had been 
invoiced at less than actual cost thereof at the place of exporta- 
tion, with design to evade the duties thereupon, the United 
States had no title in the goods until they made their election, 
either to recover the goods themselves, or the value thereof; 
and that any rights in said goods acquired bond fide by third 
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persons in the mean time are protected against the right of 
forfeiture under this section. 

On which the court instructed the jury,— This is not the 
law. ‘The title of the United States vested at the time the 
fraud, if any, was committed, and the law authorized them to 
seize the goods wherever they might be found. 

Seventh. That the United States are not entitled to recover 
under the first and second counts of the information, unless the 
goods were unladen, and delivered without permits. 

On which the court charged, —If the permits were obtained 
by fraud and improper means, they are of no effect, and a mere 
nullity. ‘The United States are entitled to recover, if the 
goods were imported with the view to defraud the revenue. 

Eighth. That the burden of proof in this case, under the 
seventy-first section of the act of 1799, is upon the United 
States. 

On which the court charged, —— This is not so; the burden 
of proof is on the claimants. 

The counsel for claimants also asked the court to charge, — 

Ninth. That the claimants are not bound to prove the inno- 
cence of intent of the importers in making the invoices. 

Tenth. The claimants are not bound to prove the actual 
cost or value of the goods at the place of exportation. 

Eleventh. The claimants are not bound to prove innocence 
of intent of the importers in making their invoices, nor the 
actual cost at the place of exportation when they were ap- 
praised at the custom-house. 

Twelfth. That the permits, and the delivery of these goods 
from the custom-house, is a bar in all cases against any for- 
feitures, except where the claimants are parties or privies to the 
fraud in obtaining them, or had knowledge of the same. 

Thirteenth. If the vendor is liable to the claimants of the 
goods seized for indemnity for the forfeiture of them, the seiz- 
ure does not invalidate the sale, or impair the title of claim- 
ants thereto. 

But the court refused so to charge the jury, and further 
charged, — 

That the United States have shown probable cause for this 
prosecution, and the claimants are bound to prove the inno- 
cence of intent of the importers in making the invoices. That 
they are bound to prove the actual cost or value of the goods 
at the place of exportation, even though they were appraised at 
the custom-house. That the granting permits, and delivery of 
these goods from the custom-house, is not a legal bar against 
forfeiture in all cases, except where the claimants are parties or 
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privies to the fraud in obtaining them, or had knowledge of the 
same. And, as to the thirteenth point, that if the goods were 
fraudulently entered, no title passed to the claimants. 

And thereupon the counsel for the said claimants did then 
and there except to the aforesaid charge and opinion of the 
court. 

Under these instructions of the court, the jury found a ver- 
dict for the United States, under the act of 1799, ch. 22, sec. 50 
and 66, as to all the goods contained in the libel, except two 
pieces of cloths, as to which they found for the claimants. The 
judgment of the District Court followed the finding of the jury. 

Upon the exceptions above stated, the case went up to the 
Circuit Court, which, on the 9th of November, 1846, affirmed 
the judgment of the District Court, and a writ of error brought 
the case up to this court. 





It was argued by Mr. Fallon, for the plaintiff in error, and 
by Mr. Johnson (Attorney-General), for the United States. 


Mr. Fallon, for the plaintiff in error, made the following 
points : — 

1. That the court below‘erred in not giving judgment in 
their favor on the demurrers. 

2. That the learned judge erred in not instructing the fury, 
as requested by claimants’ counsel, that if the goods were not, 
within the meaning of the sixty-eighth section of the act of 
1799, concealed, nor any probable cause to suspect their con- 
cealment at the time of their seizure, the burden of proof is 
upon the United States; that neither the existence of probable 
cause to suspect that goods, upon which the duties had not 
been paid, or secured to be paid, were in the possession of the 
claimants, nor the fact that goods were found in their posses- 
sion which had been fraudulently invoiced or entered, are suffi- 
cient to justify a seizure under said sixty-eighth section, unless 
the goods were concealed by them, or they were parties or 
privies to the false invoices or entries ; and in charging, on the 
contrary, that this is not the law; the burden of proof is not 
upon the United States, though the goods may not have been 
concealed, nor any probable cause to suspect their concealment 
at the time of their seizure, if there was probable cause to be- 
lieve the duties upon them had not been paid or secured. 

3. That the learned judge erred in not instructing the jury, 
as requested by claimants’ counsel, that if the goods seized had 
been fairly and bond fide purchased by the claimants, without 
any knowledge by them of their being liable to seizure on the 
part of the United States, and were, at the time of the seizure, 

VOL. VIII. 32 

















374 SUPREME COURT. 





Caldw ell v. The United States. 











openly exposed by them for sale in their store, the United 
States cannot recover under the sixty-sixth or sixty-eighth sec- 
tion of said act of 1799, even though the goods had been 
fraudulently or falsely invoiced or entered, provided the claim- 
ants were in no way parties thereto; and in charging, on the 
contrary, that this is not the law, and that if the goods were 
fraudulently entered, it was no matter in whose possession they 
were when seized ; the forfeiture took place when the fraud, 
if any, was committed, and the seller could convey no title to 
the purchaser. 

A. That the learned judge erred in not instructing the jury, 
as requested by claimants’ counsel, that even though the goods 
in question had been invoiced at less than actual cost thereof 
at the place of exportation, with design to evade the duties 
thereupon, the United States had no title in the goods until 
they made their election either to recover the goods themselves 
or the value thereof; and that any rights in said goods acquired 
bona fide by third persons in the mean time are protected 
against the right of forfeiture under this section ; and in charg- 
ing, on the contrary, that this is not the law, and that the title 
of the United States vested at the’time the fraud, if any, was 
committed, and the law authorized them to seize the goods 
wherever they might be found. 

5. That the learned judge erred in not instructing the jury, 
as requested by claimants’ counsel, that the United States are 
not entitled to recover under the first and second counts of the 
information, unless the goods were unladen and delivered with- 
out permits; and in charging, on the contrary, that if the per- 
mits were obtained by fraud and improper means, they are of 
no effect, and a mere nullity, and that the United States were 
entitled to recover, if the goods were imported with a view to 
defraud the revenue. 

6. That the learned judge erred in not instructing the jury as 
requested by claimants’ counsel, that the burden of proof in 
this case, under the seventy-first section of the act of 1799, is 

‘upon the United States ; and in charging, on the contrary, that 
the burden of proof was on the claimants. 

7. That the learned judge erred in not instructing the j jury, 
as requested by claimants’ counsel, that the claimants were not 
bound to prove the innocence of intent of the importers in 
making the invoices ; that the claimants were not bound to prove 
the actual cost or value of the goods at the place of exporta- 
tion ; that the claimants were not bound to prove innocence of 
intent of the importers in making their invoices, nor the actual 
cost at the place of exportation when they were appraised at 
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the custom-house ; that the permits, and the delivery of the 
goods at the custom-house is a bar in all cases against for- 
feitures, except where the claimants are parties or privies to 
the fraud in obtaining them, or had a knowledge of the same, 
and that if the vendor is liable to the claimants of the goods 
seized for indemnity for the forfeiture of them, the seizure 
does not invalidate the sale, or impair the title of claimants 
thereto. 

8. That the learned judge erred in charging the jury, that 
the United States have shown probable cause for this prosecu- 
tion, and the claimants are bound to prove the innocence of in- 
tent of the importers in making the invoices. ‘That they are 
bound to prove the actual cost or value of the goods at the 
place of exportation, even though they were appraised at the 
' custom-house. 

9. That the learned judge erred in charging the jury, that 
the granting permits and delivery of these goods from the cus- 
tom-house is not a legal bar against forfeiture in all cases, ex- 
cept where the claimants are parties or privies to the fraud in 
obtaining them, or had knowledge of the same. 

10. That the learned judge erred in charging the jury, that, 
as to the thirteenth point, if the goods were fraudulently en- 
tered, no title passed to the claimants. 

11. The plaintiff in error further submits, that the case of 
Wood v. United States, 16 Peters, 342, in no way rules the 
present case ; that the claimant in that case was the same per- 
son who had made the false entry, he having entered them on 
his own oath as goods of which he was the actual owner. (See 
page 346.) It is therefore submitted, that the language of the 
court there applies only toa case where the party making the 
false entry is himself the claimant, and not to a case like the 
present, where the goods are claimed by a bona fide purchaser 
without notice. (See 16 Peters, 361-365.) 

12. That the learned judge erred in admitting in evidence 
the acts and declarations of John Taylor, Jr., and Wm. Black- 
burne & Co., tending to show fraud in the entry or conceal- 
ment of other goods than those in the invoices of which the 
goods in question formed part. 

In support of these points Mr. Fallon made the following 
observations. 

It is contended that, at common law, forfeitures have no re- 
lation back to time of the offence (except in cases of suicide, 
é&c.). See 4 Black. Com. 421; Co. Litt. 390 6, 391 a; also 
authorities collected by Mr. Justice Story, in United States v. 
1960 Bags of Coffee, 8 Cranch, 405, 408, 411, 412; and by 
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Judge Winchester, in United’ States v. Grundy, 3 Cranch, 356, 
363, in note. And though it may be admitted that Congress 
may so provide, that the title shall, by reason of the forfeiture, 
relate so as to vest from the time of the offence committed, 
such is not the provision of the law under consideration. 

The sixty-sixth section of the act of 1799, (1 Stat. at Large, 
677,) on which alone this case can be sustained, provides, that, 
in case of a false invoice of goods, with design to evade the 
duties thereon, “such goods, or the value thereof, to be recov- 
ered of the person making entry, shall be forfeited,’ showing 
that it was intended that government should make an election 
to take either goods or value from the person making entry. 
They certainly could not take both, and their right to either 
being precisely equal, neither becomes vested in them till election 
made. See opinion of the court, construing the fourth section 
of the act of 1792, (1 Stat. at Large, 289,) containing words 
precisely alike, ‘the ship or its value, to be recovered of the 
person making the oath, shall be forfeited.” This right of 
election, it was held by the court, negatived the argument that 
Congress intended that the title should vest from time of of- 
fence committed, and protected a bond fide purchaser, who 
bought before election made. In this respect, this case is dis- 
tinguished from the cases of United States v. 1960 Bags of Cof- 
fee, 8 Cranch, 396, where, in the absence of words giving a 
right of election, from the fifth section of the act of 1809, (2 
Stat. at Large, 520,) the title was held to vest from time of 
offence committed. See p. 398, ibid. To the same effect is 
Gelston v. Hoyt, 3 Wheat. 311. In confirmation of these 
views, the court is referred to the 68th section of the act of 
1799,-(1 Stat. at Large, 678,) which imposes heavy penalties 
on parties to pretended sales ; a precaution hardly necessary, if 
it were not that a bond fide sale without notice would defeat 
the recovery by the United States. 

It is submitted, that the language of the court in Wood »v. 
United States, 16 Peters, 365, where it is held that the forfeit- 
‘ure accrues upon making the false invoice, in no way conflicts 
with the present argument. In that case the claimant was the 
very party who had made the false entry, see p. 342, (and in- 
deed had been tried for perjury, see 14 Peters,) and the argu- 
ment made by him was, that, the moment the goods passed the 
custom-house, the goods were safe; the action of the oflicers 
of the government in passing the goods was, it was argued, 
equivalent to a judgment mantling the successful fraud, and that 
case refused only to the bungling deceiver the protection of res 
adjudicata. It was in reference to such a case that the language 
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in question was used ; but it is submitted that, even then, the 
opinion of the court is perfectly reconcilable with the present 
argument. All that the court decided was, that the “ forfeit- 
ure,” that is, the penalty or right to recover, accrued at once 
on commission of the offence; but whether that forfeiture 
should be of ‘the goods, or of the value thereof,’ must de- 
pend upon the exercise of their right of election, and until that 
right be exercised, intervening rights are protected. 

Also, it is submitted that the fiftieth section of the act of 
1799, (1 Stat. at Large, 655,) was meant to provide against 
cases of smuggling in goods at places other than ports of entry, 
or without passing the custom-house, &c. Such was not this 
case. There was no evidence, or pretence whatever, of fraud 
in obtaining the permits. The fraud was in making the false 
entries or invoices, and frauds of that character are specially 
provided for by the subsequent sections of the act. It is there- 
fore contended, that, under the evidence, and so far as respects 
this case, the learned judge erred in charging that, if the per- 
mits were obtained by fraud, they are of no effect. 

A contrary construction of the act from what is now con- 
tended for induced the court erroneously, as is submitted, to 
permit evidence to be given of frauds on the revenue, commit- 
ted by the original importers in other importations and in other 
ways, thus treating the claimant as a particeps criminum. It 
may be admitted that, in cases of conspiracy, fraud, &c., the 
quo animo may be shown by evidence of similar frauds com- 
mitted by the same parties about the same time. But this rule 
has never been extended farther. ‘To oblige an innocent pur- 
chaser to defend his vendor, or perhaps his more remote ven- 
dor, from every imputation of fraud that may be brought against 
him, though unconnected with the goods bought by him, and 
of which he could have had no knowledge, would be to impose 
a hardship so intolerable as to be revolting to every sense of 
justice ; and yet perhaps it is the necessary consequence of the 
construction now complained of. 


On the part of the United States, Mr. Johnson (Attorney- 
General) made the following points. 

1. That probable cause was shown for the prosecution, so as 
to throw the onus probandi of mnocence on the claimant. 
Wood v. United States, 16 Pet. 342; Taylor v. Blackburn, 3 
How. 197; Buckley v. United States, 4 How. 251; Clifton v. 
United States, Ibid. 242. 

2. That the acts and declarations of John Taylor, Jr., and 
William Blackburne & Co., showing fraud in the entries, 
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invoices, and concealment of other goods than the goods in 
question, were evidence as tending to show fraud in the en- 
tries, invoices, and concealment of the latter goods. Same au- 
thorities above cited. 

3. That the goods not being invoiced, at the time of their 
entry, at the actual cost at the place of exportation, but below 
the said cost, and with the design to evade the duties thereon, 
the same were at once forfeited to the United States ; not only 
as against the fraudulent importer, but as against a purchaser 
without notice from such importer. Same authorities as are 
cited under the first point, and United States v. 1960 Bags of 
Coffee, 8 Cranch, 398; Roberts v. Witherhead, 5 Mod. 193; 
12 Mod. 92; 1 Salk. 223; Lockyer v. Offley, 1 Term Rep. 
252; Wilkins v. Despard, 5 Term Rep. 112. 

4. That the United States were entitled to recover under 
the first and second counts of the information, although the 
goods were unladen and delivered with permits, if these per- 
mits were obtained by fraud and improper means; and that 
they were entitled to recover if the goods were imported with 
a view to defraud the revenue. Bottomley v. United States, 1 
Story, 146. 

5. That the instructions asked below, by the claimant, as to 
the construction of the fourth section of the act of 1830, and 
the fourteenth of that of 1832, and the proof which the United 
States should offer to bring the present case within these sec- 
tions, were erroneous; but if not, the judge below was right 
in saying, that, independent of these acts, the United States 
were entitled to recover under the act of 1799. The same au- 
thorities as are cited under the first point. 

6. That, admitting that a purchaser for value and without 
notice could not be affected by a forfeiture under the sixty- 
sixth section of the act of 1799, yet the judgment below being 
on the first, second, and fourth counts, is correct, because the 
first plea of the claimant does not profess to answer the first 
_ and second counts ; and the second plea, which is to all the 
counts, is no answer to the first and second counts, and being 
bad in part, is bad altogether. 7 Cranch, 339; 16 Peters, 357 ; 
A Howard, 250; 1 Chitty’s Plead. 546; Biggs v. Cox, 7 Dowl. 
& Ryl. 410. 


Mr. Justice WAYNE delivered the opinion of the court. 

We shall direct the reversal of the judgment of the Circuit 
Court in this case, on account of three erroneous instructions 
which were given to the jury. The prayers upon which those 
instructions were given are the fifth, sixth, and seventh. 
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They involve the question, as to the time when the right of 
forfeiture attaches upon the entry of goods invoiced at less than 
their value at the place of exportation, under a statute which 
declares in such a case, that either the goods, or the value of 
them, shall be forfeited. 

The instructions were given by the learned judge in the 
court below, upon the supposition that they were required by 
the decision which this court made in Wood’s case, 16 Peters, 
342, particularly upon account of a sentence in the opinion at 
the three hundred and sixty-fifth page of the volume. 

It was supposed to be a repetition in that case of what had 
been adjudged by the court, in the cases of The United States 
v. 1960 Bags of Coffee, and in The Brigantine Mars, 8 Cranch, 
398, 417. Or that those cases did not permit instructions to 
be given to the jury as they were asked by the counsel for the 
claimants, and did permit the court to give the following : — 
That the title of the United States vested in the goods entered 
upon an undervalued invoice, at the time the fraud was com- 
mitted, and the law authorized the United States to seize the 
goods wherever they might be found. 

Neither of the cases mentioned authorizes such a conclusion. 
There is a sentence in Wood’s case, from which it may be 
made, unless it is carefully considered in connection with the 
last of the paragraph and with the first part of the next. That 
sentence is, —‘‘ But under the sixty-sixth section no such alle- 
gations would be necessary or proper, as the forfeiture immedi- 
ately attaches to every entry of goods falsely and fraudulently 
invoiced, without any reference whatever to the mode or the 
circumstances under or by which it was ascertained.” 

The sixty-sixth section of the act to regulate the collection 
of duties upon imports and tonnage, (1 Statutes at Large, 677, ) 
is, “that if any goods, wares, or merchandise, of which entry 
shall have been made in the office of a collector, shall not be 
invoiced according to the actual cost thereof at the place of ex- 
portation, with design to evade the duties thereupon, or any 
part thereof, all such goods, wares, and merchandise, or the 
value thereof, to be recovered from the person making the en- 
try, shall be forfeited.” 

It cannot be correctly said, when the declaration of forfeiture 
is disjunctively one or the other, of either the goods or their 
value, that the forfeiture upon the fraudulent entry necessarily 
and compulsively comprehends the first, to the exclusion of 
the value of the goods, which is also said may be a forfeiture 
—that is, that the goods are forfeited with a right in the gov- 
ernment to assert a forfeiture of the value too, where the pen- 
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alty for the fraud committed can only be one of them, and not 
both ; or that when this court said in Wood’s case, speaking of 
the sixty-sixth section, that “forfeiture immediately attaches 
to every entry of goods falsely and fraudulently invoiced,” it 
was not intended to embrace either or both penalties, between 
which the United States might make its election for the pun- 
ishment of the fraud. 

That such is the meaning of the sentence already cited from 
Wood’s case is shown by the court’s recognition, in the next, 
of the alternative forfeiture of the value of the goods, to be re- 
covered of the person making the false entry ; and, also, by the 
use it makes of it, to show that the sixty-sixth section had not 
been repealed, because no such provision exists in the acts of 
1830 or 1832, and no subsequent act covers all the cases pro- 
vided for by it. The point in discussion in that part of the 
opinion was, whether the sixty-sixth section of the act of 1799, 
ch. 22, had been repealed, or whether it was in full force. 
The court, arguing against the repeal, used the alternative for- 
feiture in it of the value of the goods, and the want of the 
same in other acts, to show that it was still in full force; in 
that way satisfactorily establishing that the words, “the for- 
feiture immediately attaches to every entry of goods falsely and 
fraudulently invoiced,” apply to the entry; not to make the 
goods a vested forfeiture in the United States, but to show that 
the right in the United States to either forfeiture is coexistent 
with the commission of the fraud. 

But if the explanation given of that part of Wood’s case 
shall not be as satisfactory to others as it is to ourselves, though 
we think it will be so to all persons, we then say, that the point 
there in discussion, concerning the sixty-sixth section, is alto- 
gether different from that which we are here considering un- 
der the same section; and that any declaration concerning it 
used argumentatively, only to show a difference between it and 
other statutes in a point of pleading, as is the fact in that part 


_ of the opinion, canaot be an applicable authority, much less 


controlling, when the inquiry under the same statute is its 
meaning in respect to the attachment of penalties in it for its 
violation. 

In Wood’s case, the point in discussion is, that the United 
States are not entitled to recover under the third count in that 
information, because the sixty-sixth section of the act of Con- 
gress, passed the 2d of March, 1799, entitled “an act to regu- 
late the collection of duties on imports, &c.,” was not in force 
when the goods mentioned in the count were imported. 

The point we are now considering, arising under the same 
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section, is, Are goods entered upon an invoice not according to 
the value thereof at the place of exportation, with design to 
evade the duties thereon or any part thereof, eo instanti upon 
the false entry a forfeiture to the United States, so as to avoid 
an intermediate sale of them to a bond fide purchaser, or one al- 
together ignorant of the fraud, and in no way connected with 
the perpetrator of it, except in buying the goods from him for a 
fair price?) The claimants in this case contended, in the trial in 
the Circuit Court, that neither under the sixty-sixth nor the 
sixty-eighth section were the goods, eo instanti upon the com- 
mission of the fraud, forfeited to the United States, “if the 
goods seized had been fairly and bond fide purchased by them, 
without any knowledge by them of their being liable to seizure, 
and were, at the time of the seizure, openly exposed by them 
for sale in their stores, though the goods had been fraudulent- 
ly or falsely invoiced or entered, provided the claimants were 
in no way parties thereto.” And, “that though the goods in 
question had been invoiced at less than actual cost of them at 
the place of exportation, with design to evade the duties there- 
on, the United States had no title in the goods until they made 
their election, either to recover the goods themselves, or the 
value thereof. And that any rights in said goods acquired 
bond fide by third persons in the mean time are protected 
against the right of forfeiture under the sixty-sixth section. 

The claimants asked that such instructions should be given 
by the court to the jury. The court refused, but did instruct 
the jury, “that if the goods were fraudulently entered, it is no 
matter in whose possession they were when seized, or whether 
the United States had made an election between the penalties ; 
and that the forfeiture took place when the fraud, if any, 
was committed, and the seller of the goods could convey no 
title to the purchaser.” ‘This instruction is partly right and 
partly wrong; right in respect to the sixty-eighth section, as 
the penalty is the forfeiture of the goods without an alternative 
of their value; wrong as the instruction applies to the sixty- 
sixth section, the forfeiture under it being either the goods or 
their value. 

In the first, the forfeiture is, the statutory transfer of right to 
the goods at the time the offence is committed. If this was not 
so, the transgressor, against whom, of course, the penalty is di- 
rected, would often escape punishment, and triumph in the 
cleverness of his contrivance by which he has violated the law. 
The title of the United States to the goods forfeited is not con- 
summated until after judicial condemnation; but the right to 
them relates backwards to the time the offence was committed, 
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so as to avoid all intermediate sales of them between the com- 
mission of the offence and condemnation. 

So this court said in the case of United States v. 1960 Bags 
of Coffee, 8 Cranch, 398. It was said again, in the case of The 
United States v. Brigantine Mars, 8 Cranch, 417. Declared again 
four years afterwards, in Gelston v. Hoyt, 3 Wheat. 311, in 
these words: — “ The forfeiture must be deemed to attach at 
the moment the offence is committed,” so as to avoid all sales 
afterwards. 

The differences in time when the transfer of right in for- 
feited goods takes place, under such provisions for forfeiture as 
are found in the sixty-sixth and sixty-eighth sections of the 
act of 1799, were fully considered and ruled by this court in 
United States v. Grundy and Thornburg, 3 Cranch, 337. It 
was afterwards noticed and assented to by the Attorney-Gener- 
al of the United States, in his argument in the case of the 
1960 Bags of Coffee, 8 Cranch, 398; and has always been 
considered, from the time it was made, as the proper interpre- 
tation of a statute providing for a forfeiture for an offence, 
either of goods or their value. No case can be found in our 
own or the English courts in conflict with it. 

We must therefore say, that the instructions given upon the 
fifth and sixth prayers of the claimants were erroneous. 

Our conclusion, also, is, that there was error in the instruction 
given by the court upon the seventh prayer of the claimants. 
The prayer is, “that the United States are not entitled to re- 
cover, under the first and second counts of the information, 
unless the goods were unladen and delivered without permits.” 
The difference between the first and second counts is, that the 
allegation in the first is, that the goods were brought into some 
port or place in the United States unknown, unladen and de- 
livered ; and in the second, that they were brought into the 
port of New York, and unladen and delivered there; and in 
both, without any permit or special license from the collector, 
or any other competent officer of the customs. 

The response of the court to the prayer is, — “If the permits 
were obtained by fraud and improper means, they were of no 
effect, and a mere nullity. The United States are entitled to 
recover, if the goods were imported with the view to defraud 
the revenue.” 

The direct and proper response to that prayer ought to have 
been, that, as the first and second counts were framed upon the 
fiftieth section of the act of 1799, by which a fine is imposed 
upon persons unlading and delivering goods without a permit, 
if the jury should find that the goods in question had been 
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so unladen by the claimants, then they were liable to the pen- 
alty provided in that section; or if the goods were unladen 
by them with a permit, the jury could not find a verdict against 
the claimants upon the first and second counts. 

The prayer does not involve, either in terms or inferentially 
from them, the legal effect or sufficiency of a permit obtained by 
improper means, or fraud upon the unlading of goods under it ; 
or that the permit under which the goods in question may have 
been landed had been fraudulently obtained, and the goods land- 
ed under it by the claimants. When, then, the jury were told, 
that a permit obtained by fraud or impropet means was of no 
effect and a nullity, it was virtually saying to them, that a ver- 
dict might be returned upon the first and second counts against 
the claimants, and that they were liable to the penalties of the 
act for unlading goods without a permit, without saying, if they 
thought that there was evidence enough to prove the fact 
against them. And the court, by adding, that “the United 
States are entitled to recover, if the goods were imported 
with the view to defraud the revenue,” stated a proposition 
out of the case; for there was no such count in the informa- 
tion, or any statute of the United States, for the punishment 
of frauds in the importation of goods, upon which a count 
could have been framed in the words of the instruction. The 
instruction was calculated to mislead the jury into a conclusion, 
that the suit was against the claimants for a meditated fraud 
in the importation of the goods in question, which had ren- 
dered them liable to be forfeited. 

It is not necessary to notice the other prayers asked, refused, 
and given in this case. It was argued before this court only 
upon the three already stated, the answers to which we have 
said are erroneous. 

We shall, therefore, remand the cause, with an order for the 
reversal of the judgment, and for a venire de novo, that further 
proceedings may be had thereon in conformity with this opinion. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Eastern 
District of Pennsylvania, and was argued by counsel. On con- 
sideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court affirm- 
ing the judgment of the District Court in this cause be, and 
the same is hereby, reversed, and that this cause be, and the 
same is hereby, remanded to the said Circuit Court, with di- 
rections to enter a disaffirmance of the judgment of the District 
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Court, and to remand this cause to the said District Court, with 
directions to that court to award a venire facias de novo, and 
for further proceedings to be had therein in conformity to the 
opinion of this court. 





Epmunp T. H. Gisson, PLAINTIFF IN ERROR, v. Braprorp B. 
Srevens, DEFENDANT. 


Where personal property is, from its character or situation at the time of the sale, 
incapable of actual delivery, the delivery of the bill of sale, or other evidence of 
title, is sufficient to transfer the property and possession to the vendee 

Where articles of commerce were purchased in the State of Indiana, and the ven- 
dors, in whose warehouses they were lying, gave a written memorandum of the 
sale, with a receipt for the money, and an engagement to deliver them on board of 
canal-boats soon after the opening of canal navigation, these documents trans- 
ferred the property and the possession of the articles to the purchasers. 

These documents, being indorsed and delivered to a merchant in New York, in con- 
sideration of advances of money in the usual course of trade, transferred to him 
the legal title and constructive possession of the property. 

Therefore, an attachment subsequently issued, at the instance of a creditor of the 
original purchasers, which was levied upon the property in question, could not be 
maintained. 

This court will judicially recognize this branch of trade. It has existed long 
enough to assume a regular form of dealing, and its ordinary course and usages 
are now publicly known and understood. 

The New York merchant stood in the position of an actual purchaser to the extent 
of his advances, and not in that of a factor who had made advances upon goods 
in his possession. 

A guarantee by the first sellers that the articles should pass inspection did not 
change the original sale into an executory contract. It was nothing more than 
the usual warranty of the soundness of the goods sold. 


Tuts case was brought up, by writ of error, from the Circuit 
Court of the United States for the District of Indiana. 

It was an action of replevin brought by Gibson, a citizen 
of New York, against Stevens, the sheriff of Allen County, 
Indiana, who had in his custody sundry articles of property 
which he had taken by virtue of a writ of foreign attachment, 
issued under the State laws of Indiana. 

The facts in the case were agreed upon by the counsel in 
the Circuit Court as follows. 

Be it remembered, that at the May term of said court, A. D. 
1844, the above cause was submitted to the decision of the 
court, without the intervention of a jury, upon the following 
agreed facts, to wit : — 

The parties mutually agree that the following are the facts 
in this case: —That McQueen & McKay, citizens of the city 
of Detroit, State of Michigan, about the 20th of March, 1844, 
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by false pretences, fraudulently procured the branch of the 
State Bank of Indiana, at Indianapolis, to loan to them the sum 
of about eleven thousand dollars. The money thus loaned 
consisted of notes of the Indianapolis branch of said State 
Bank of Indiana, payable to bearer, and transferable by de- 
livery. With part of the money thus obtained, McQueen & 
McKay purchased of Hanna, Hamilton, & Co. three hundred 
and fifty barrels of mess pork, for the sum of $ 2,908.50, and 
at the same time paid to the said Hanna, Hamilton, & Co. the 
said purchase-money ; and thereupon the said Hanna, Hamilton, 
& Co. executed and delivered to the said McQueen & McKay 
the memorandum of said purchase, receipt, and guarantee there- 
to appended; which are herewith filed and marked A, and 
made a part of this agreement, and are in the words and figures 
following, to wit: — 
“ Fort Wayne, April 4, 1844. 


‘Messrs. McQueen & McKay, 
“Bought of Hanna, Hamilton, & Co. 


“350 barrels mess pork, to be delivered on 
board of canal-boats soon after the opening of 
canal navigation, at $8.31. ‘ : F $ 2,908.50 


“Received payment in full, 
“Hanna, Hamitton, & Co. 


‘We guarantee the inspection of the above pork at Toledo, 
and the delivery on board of canal-boats at this place, soon after 
the opening of canal navigation. 

“Hanna, Hamiiton, & Co. 

“ Fort Wayne, April 4, 1844.” 


The said barrels of pork were, at time of said sale to Mc- 
Queen & McKay, lying in the warehouse of said Hanna, 
Hamilton, & Co., in the town of Fort Wayne, in the State 
of Indiana, about twenty feet from the Wabash and Erie Canal, 
marked and branded “ Mess Pork,” together with a large num- 
ber of other barrels of pork, marked and branded “ Prime Pork,” 
and “Clear Pork.” 

Said three hundred and fifty barrels being all the mess pork 
in said warehouse at that time, or at any other time since, and 
all the barrels marked ‘“ Mess Pork,” but were not seen by 
McQueen & McKay. Said barrels of prime, clear, and mess 
pork laid in said warehouse promiscuously, and so remained up 
to, and at, the time of the assignment of said writing marked 
A; but after the assignment, and before the levying the attach- 
ment hereinafter mentioned, said Hanna, Hamilton, & Co. had 
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shipped off all of the said barrels of pork marked and branded 
“Prime Pork” and “Clear Pork.” 

Said McQueen & McKay, at the same time, purchased of 
D. & J. A. F. Nichols, of Fort Wayne, Indiana, two hundred 
barrels of superfine flour, for the sum of $712.50, and at the 
same time paid the said D. & J. A. F. Nichols the said pur- 
chase-money ; and thereupon said D. & J. A. F. Nichols exe- 
cuted and delivered to said McQueen & McKay a memoran- 
dum of said purchase, receipt, and guarantee, in the words and 
figures following, to wit : — 


“ Fort Wayne, April Ath, 1844. 
“‘ Messrs. McQueen & McKay, 
“ Bought of D. & J. A. F. Nichols. 


“Two hundred barrels of superfine flour, at $ 3.564, $712.50 





“ Received, Fort Wayne, April 4th, 1844, payment in full. 
“D. & J. A. F. Nicuozs. 


“Received the above flour in store, at Fort Wayne, April 
Ath, 1844, which we agree to deliver on board of canal-boats 
here, soon after the opening of the navigation, subject to the 
order of McQueen & McKay. 

“D. & J. A. F. Nicuots. 


“We guarantee the inspection of the above flour in New 
York as superfine flour. 
D. & J. A. F. Nicos.” 


Which are herewith filed and marked B, and are part of this 
agreement. Said barrels of flour were, at the time of said sale, 
lying in the warehouse of said D. & J. A. F. Nichols, in the 
town of Fort Wayne, Indiana, on the bank of the Wabash and 
Erie Canal, and there remained until they were seized and 
taken under the attachment hereinafter mentioned. Said pur- 
chases were both made in the town of Fort Wayne, in the 


_county of Allen, in the said State of Indiana, on the 4th day 


of April, 1844. 

On the 17th day of April, 1844, said McQueen & McKay 
presented the said memorandums of purchase, receipts, and 
guarantees thereto appended, as above set forth, and marked A 
and B, to the said Gibson, in the city of New York, and re- 
quested of said Gibson an advancement upon the flour and 
pork therein mentioned; whereupon the said Gibson did ad- 
vance to the said McQueen & McKay, on the faith of said flour 
and pork, and the evidences of title thereto, the sum of $2,787.50, 
and took from said McQueen & McKay an assignment of said 
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memorandums of purchase, receipts, and guarantees, respec- 
tively, indorsed on the back of each in the words and figures 
following, to wit: — 


“Deliver the within two hundred barrels of flour to E. T. 
H. Gibson, or order. 
“ McQueen & McKay.” 


“ New York, April 17, 1844. 
“ Deliver the within 350 barrels of pork to E. T. H. Gibson, 
or order. 
“ McQueen & McKay.” 


Which are also part of this agreement. 

Said McQueen & McKay, at the same time, delivered to the 
said Gibson the original memorandums of purchase, receipts, 
and guarantees above set forth, and marked A and B; in whose 
possession they now remain. 

At the same time McQueen & McKay wrote, signed, and 
delivered to said Gibson, the letter which is herewith filed, 
marked C, and made a part of this agreement; and is in the 
words and figures following, to wit :— 


“ New York, 17th April, 1844. 
‘‘Messrs. Luptow & Bascock, Toledo : — 

‘‘Gentlemen, — We have this day received an advance from 
E. T. H. Gibson, Esq., on the following lots of pork, which 
you will have the goodness to deliver to his order, and to com- 
ply with his instructions relative to the shipment, to wit: — 
Le p nage a . from warehouse of Walker, Roger, & Co. 

11 do. mess do. from warehouse of Benbridge & Mix. 
300 do. do. do. do. do. Hamilton & Williams. 
350 do. do. do. do. do. Hanna, Hamilton, & Co. 
200 do. flour, from warehouse of D. & J. A. F. Nichols. 
‘“‘ Respectfully, Gentlemen, your obedient servants. 
“ McQueen & McKay.” 


On the 18th day of April, 1844, Gibson inclosed the letter 
above referred to in another letter written by himself, directed 
to Mott & Co., at Toledo, Ohio, and mailed the same on the 
said 18th day of April, 1844, in the post-office in the city of 
New York; which said letter, with the inclosure, said Mott & 
Co. received by due course of mail, and handed said inclosed 
letter, as requested by said Gibson, to Ludlow & Babcock, at 
Toledo, Ohio. 

Said Gibson also, on the said 18th day of April, 1844, 
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mailed, in the post-office in the city of New York, a letter 
written by himself, and directed to said Ludlow & Babcock, at 
Toledo, Ohio, which said Ludlow & Babcock received by due 
course of mail; which letter is herewith filed, marked D, and 
made a part of this agreement ; and is in the words and figures 
following, to wit : — 


“ New York, April 17, 1844. 
“Messrs. Luptow & Bascock, Toledo, Ohio : — 
“Gentlemen, —I have this day made McQueen & McKay, 
of Detroit, an advance on twelve hundred and fifty-one barrels 
of pork, and two hundred barrels of flour, which is stored at 
different points on the line of the Wabash Canal, and which 
they state is to be shipped to your care, and held by you at 
Toledo, until you receive instructions from them respecting it. 
They have given me an order on you for it, which I have sent 
to Mott & Co. I wish you to ship the pork and flour to me 
immediately on its arrival at Toledo, at the lowest possible 
rates of freight, and send me a bill of lading of the same. 
There is one lot of three hundred barrels of pork in Hamilton 
& Williams’s warehouse, on which there is due from McQueen 
& McKay, on its arrival at your place, $ 550.00. This amount 
you may draw on me for, so soon as I receive bill of lading of 
the pork. Let me hear from you by return mail respecting it. 
“J remain truly and respectfully yours. 
“BK. T. H. Grsson.” 


At the time of the assignment of said memorandums of pur- 
chases, receipts, and guarantees, said Gibson was a commission 
merchant in said city of New York, in the State of New York, 
and it was usual and customary for commission merchants, 
residing and doing business in the city of New York, to make 

,advances on Western produce, upon the assignment of the 
proper evidences of title thereto. 

On the 23d of April, 1844, said Gibson, having on that day 

- learned that McQueen & McKay had suffered some of their 
bills to be protested for non-payment, despatched one William 
Hoyt to the town of Fort Wayne, aforesaid, to see to the ship- 
ping of said pork and flour; and the said Hoyt arrived at said 
town of Fort Wayne on the 29th day of April, 1844, for that 
purpose, having in his possession the said writings marked A 
and B. . 

At the time of the assignment of said writings marked A and 
B, the said Wabash and Erie Canal was navigable at and from 
the said town of Fort Wayne to the said town of Toledo. 

On the 27th day of April, 1844, a writ of attachment issued 
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from the Allen Circuit Court, in the State of Indiana, in due 
form of law, at the instance and in the name of the State Bank 
of Iudiana, against the goods and chattels, lands and tenements, 
of the said McQueen & McKay (William McQueen and James 
McKay); which said writ of attachment, and all the proceed- 
ings in and about the issuing of the same, are admitted to have 
been regular; and the production of the same, and of the record 
thereof, is hereby waived. 

This said writ was directed to the defendant in this suit, who 
then was, and still is, sheriff of said county of Allen, and came 
to his possession as such sheriff on the said 27th day of April, 
1844; on which said 27th day of April, 1844, the sheriff afore- 
said, by virtue of said writ of attachment, levied upon, seized, 
and took into his possession the said pork and flour described in 
said writings, marked A and B, the return day of which said 
writ has not yet elapsed. And it is also agreed, that the pro- 
ceedings of the said sheriff in executing the writ of attachment 
were, in all respects, regular. (It is not, however, admitted by 
the plaintiff, that the property levied on was, at the time levied 
on, or at any time since, the property of the said McQueen & 
Mc Kay, or that McQueen & McKay had an attachable inter- 
est therein.) And that the defendant shall have the full benefit 
of all the proceedings in the said attachment, in the same man- 
ner as though the record thereof was produced before this 
court. And it is further agreed, that the said sheriff kept and 
retained the possession of the said flour and pork, so levied on 
by said writ of attachment, until the same was replevied out of 
his possession, by virtue of the writ of replevin in this case. 
The said writ of attachment was issued and sued out for the 
purpose of coercing the payment of the said money, obtained 
by the said McQueen & McKay, as above stated. 

It is further admitted by the parties, that the said pork and 
flour are of the value mentioned in the affidavit of William 
Hoyt, now on file in this court, on which said writ of replevin 
was issued. 

The said Ludlow & Babcock were, on the 17th day of 
April, 1844, the forwarding merchants of the said McQueen & 
McKay, at Toledo, Ohic, one hundred and four miles from 
Fort Wayne; and that Mott & Co. were, on the same day, the 
forwarding merchants of said Gibson at same place, Toledo. 

It was understood between the said Gibson and the said 
McQueen & McKay, at the time of said assignment of said 
writings marked A and B, that the said Gibson should sell the 
said pork and flour, and after retaining his said advancement 
and his legal commission, and interest and outlays, pay the 
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remainder of the proceeds of said pork and flour to said 
McQueen & McKay, according to the usage and custom of 
commission merchants. The pork and flour mentioned in said 
writings, marked A and B, and that levied upon by virtue of 
said attachment, and that replevied by virtue of said writ of 
replevin, in this cause issued, and purchased by McQueen & 
McKay with the money obtained from said bank, as aforesaid, 
are the same pork and flour, and not other or different. The 
said levy, seizure, or detention of said pork and flour happened 
at and within the county of Allen, in the State of Indiana; a 
legal demand was made before the commencement of this suit, 
and after the said levy, upon the defendant, by said Hoyt, as 
the agent of said Gibson, for the said pork and flour, and the 
said defendant refused to surrender the same. The said Gibson 
was, at the time of the commencement of this suit, and still is, 
a citizen of the State of New York, and the defendant a citizen 
of the State of Indiana. 

The said advancement, so made by said Gibson, corresponds 
with the usual advancing rates of commission merchants in the 
said city of New York, at the time of said advancement. 

The said writ of attachment was levied on the said property 
at the instance of the said branch of said State Bank of In- 
diana; and it was known to the State Bank of Indiana at the 
time of, and before, the levy of said writ of attachment, that 
the said loan had been procured from her said branch at Indian- 
apolis fraudulently, by said McQueen & McKay, and that the 
said McQueen & McKay had invested the said money, so 
obtained, in the purchase of said pork and flour, and that said 
attachment is still pending; and that the original bills on which 
said money was obtained fell due after the levy under said 
attachment ; and that none of said bills, on which said money 
was obtained, or any part thereof, have ever been paid, but 
were at maturity protested for non-payment. 

It is also admitted, if the court should consider the circum- 
_ stance legitimate or material, which the defendant denies, that 
in 1843 the said McQueen & McKay, and said Gibson, had a 
similar transaction in New York, in which the said McQueen 
& McKay acted with integrity, but with which the bank or 
the other parties had no connection. 

Upon this case stated, the Circuit Court gave judgment for 
the defendant in replevin. The counsel- for the plaintiff took 
an exception, and brought the case up to this court. 





It was argued by Mr. Romeyn and Mr. Wood, for the plain- 
tiff in error, and by Mr. Bright (in a printed argument), for 
the defendant in error. 
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Points for the Plaintiff. 

I. The attachment was prematurely brought. Because, — 

1. The loan of its bills by the bank to McQueen & McKay 
Was on an express agreement for credit; which agreement, if 
procured by fraud, was not void, but voidable, by the bank at 
its option. Chitty on Cont. 678; Story on Sales, $$ 420, 447, 
and cases cited; Galloway v. Holmes, 1 Doug. (Mich.) 336; 
Rowley v. Bigelow, 12 Pick. 307. 

2. There being an express contract for a loan on time, if the 
bank elected to consider it fraudulent and to sue immediately, 
the action should have been in tort. Story on Sales, $$ 432, 
434, 442, 446, and cases cited there; Jones v. Hoar, 5 Pick. 
285; Willett v. Willett, 3 Watts, 277; Cary v. Curtis, 3 How- 
ard, 247, 248. 

3. The remedy by foreign attachment in Indiana is confined 
to cases of debts due on contract and shown by affidavit ; and 
the institution of such a suit was an affirmance of the contract 
of loan; and, inasmuch as the stipulated term of credit had not 
expired, the action was prematurely brought. Code of Indiana 
of 1843, pp. 762, 763, 772, 773; Lindon v. Hooper, Cowp. 
418 ; Ferguson v. Carrington, 3 Carr. & Payne, 457, at Nisi Pri- 
us ; same case in Bench, 9 Barn. & Cres. 59. This case is cited 
as law by Starkie, 2 Ev. 55; 1 Chitty on Pl. 157; 1 Com. on 
Cont. 221; Dutton v. Solomonson, 3 Bos. & Pul. 585; 15 Mass. 
80, note a; Galloway v. Holmes, 1 Doug. (Mich.) 334. 

In the present case, the question is not whether the bank had 
a right to disaffirm; but whether, by bringing this action, she 
did not in fact affirm the express contract. 

The authorities cited show the general doctrine of the com- 
mon law to be, that promises in law exist only in the absence 
of promises in fact ; that where there is an express contract, su- 
ing in assumpsit is an affirmance of it; that in those cases in 
which it has been held that assumpsit would lie immediately 
on discovery of the fraud, there was a debt due, in presenti, 
either by an express precedent contract, or by the absence of 
any agreement for credit ; or the contract was incapable of con- 
firmation and absolutely void, through illegality, or as being 
contrary to public policy. 

It is further contended, that the attachment of the pork and 
flour, as the property of McQueen & McKay, was an affirm- 
ance of the contract with them. Campbell v. Fleming, 1 
Adolph. & Ell. 40; Selway v. Fogg, 5 Mees. & Wels. 86; 
Thompson v. Morris, 2 Murphy, 248; Dingley v. Robinson, 5 
Greenl. 127; Hanna v. Mills, 21 Wend. 90; Ibid. 175. 

A party cannot claim in repugnant rights, and is concluded 
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remainder of the proceeds of said pork and flour to said 
McQueen & McKay, according to the usage and custom of 
commission merchants. ‘The pork and flour mentioned in said 
writings, marked A and B, and that levied upon by virtue of 
said attachment, and that replevied by virtue of said writ of 
replevin, in this cause issued, and purchased by McQueen & 
McKay with the money obtained from said bank, as aforesaid, 
are the same pork and flour, and not other or different. The 
said levy, seizure, or detention of said pork and flour happened 
at and within the county of Allen, in the State of Indiana; a 
legal demand was made before the commencement of this suit, 
and after the said levy, upon the defendant, by said Hoyt, as 
the agent of said Gibson, for the said pork and flour, and the 
said defendant refused to surrender the same. The said Gibson 
was, at the time of the commencement of this suit, and still is, 
a citizen of the State of New York, and the defendant a citizen 
of the State of Indiana. 

The said advancement, so made by said Gibson, corresponds 
with the usual advancing rates of commission merchants in the 
said city of New York, at the time of said advancement. 

The said writ of attachment was levied on the said property 
at the instance of the said branch of said State Bank of In- 
diana; and it was known to the State Bank of Indiana at the 
time of, and before, the levy of said writ of attachment, that 
the said loan had been procured from her said branch at Indian- 
apolis fraudulently, by said McQueen & McKay, and that the 
said McQueen & McKay had invested the said money, so 
obtained, in the purchase of said pork and flour, and that said 
attachment is still pending; and that the original bills on which 
said money was obtained fell due after the levy under said 
attachment ; and that none of said bills, on which said money 
was obtained, or any part thereof, have ever been paid, but 
were at maturity protested for non-payment. 

It is also admitted, if the court should consider the circum- 
_ Stance legitimate or material, which the defendant denies, that 
in 1843 the said McQueen & McKay, and said Gibson, had a 
similar transaction in New York, in which the said McQueen 
& McKay acted with integrity, but with which the bank or 
the other parties had no connection. 

Upon this case stated, the Circuit Court gave judgment for 
the defendant in replevin. The counsel: for the plaintiff took 
an exception, and brought the case up to this court. 


It was argued by Mr. Romeyn and Mr. Wood, for the plain- 
tiff in error, and by Mr. Bright (in a printed argument), for 
the defendanit in error. 
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bank elected to consider it fraudulent and to sue immediately, 
the action should have been in tort. Story on Sales, $$ 432, 
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to cases of debts due on contract and shown by affidavit ; and 
the institution of such a suit was an affirmance of the contract 
of loan ; and, inasmuch as the stipulated term of credit had not 
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as law by Starkie, 2 Ev. 55; 1 Chitty on Pl. 157; 1 Com. on 
Cont. 221; Dutton v. Solomonson, 3 Bos. & Pul. 585; 15 Mass. 
80, note a; Galloway v. Holmes, 1 Doug. (Mich.) 334. 

In the present case, the question is not whether the bank had 
a right to disaffirm; but whether, by bringing this action, she 
did not in fact affirm the express contract. 

The authorities cited show the general doctrine of the com- 
mon law to be, that promises in law exist only in the absence 
of promises in fact ; that where there is an express contract, su- 
ing in assumpsit is an affirmance of it; that in those cases in 
which it has been held that assumpsit would lie immediately 
on discovery of the fraud, there was a debt due, in presenti, 
either by an express precedent contract, or by the absence of 
any agreement for credit ; or the contract was incapable of con- 
firmation and absolutely void, through illegality, or as being 
contrary to public policy. 

It is further contended, that the attachment of the pork and 
flour, as the property of McQueen & McKay, was an affirm- 
ance of the contract with them. Campbell v. Fleming, 1 
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by the form of his action. Smith v. Hodson, 4 Term Rep. 
217. 

4. The retention of the bills of exchange, given by McQueen 
& McKay, as well as the form of the action, was an affirmance 
of the contract of loan. Tobey v. Barber, 5 Johns. 72; Day- 
ton v. Trull, 23 Wend. 346; Thomas v. Todd, 6 Hill, 341; 
Masson v. Bovet, 1 Denio, 74; Story on Sales, § 427. 

Il. The bank, under her attachment, had no right, as against 
Gibson, to claim the pork and flour as the specific proceeds of 
her bills, on the ground of the alleged fraud of McQueen & 
McKay in procuring them. Because, — 

1. She attached it as the property of McQueen & McKay, 
and for the benefit of their general creditors. If trover had 
been brought, the alleged fraud would have been disputed. 

2. Having voluntarily parted with the possession and osten- 
sible ownership of her bills, she cannot claim them or their 
avails from a bond fide purchaser. Parker v. Patrick, 5 Term 
Rep. 175; Mowrey v. Walsh, 8 Cowen, 238; Root v. French, 
13 Wend. 572; Hoffman v. Noble, 6 Metcalf, 68; Story on 
Sales, $ 200, and cases cited there. 

III. The flour in the custody of Hanna, Hamilton, & Co., 
and the pork in the hands of D. & J. A. F. Nichols, were the 
legal property of McQueen & McKay, at the time of the 
transfer thereof by them to Gibson, the plaintiff, and said Mc- 
Queen & McKay held, at the time of the attachment, the bene- 
ficial interest only in the residue of the proceeds of sale there- 
of, to be made by Gibson, when the property reached him, af- 
ter satisfying his advance thereon, with commissions and all 
other charges. 

IV. McQueen & McKay acquired a vested legal title in said 
pork and flour, by their purchases. The bills of sale being 
their muniments of title, also a constructive possession thereof, 
the property remaining in the custody of the respective vendors, 
as their bailees. Because, — 

_ 1. The sale was a perfect vested sale, and not an executory 
agreement to sell at a future period. Martindale v. Smith, 1 
Adolph. & Ell. (N. S.) 389 (41 Cond. Com. Law, 595). 

2. The bills of sale purport to pass a present vested interest, 
and they were delivered to McQueen & McKay. The pay- 
ment of the purchase-money bound the bargain, and passed at 
once the legal title to them. Barret v. Goddard, 3 Mason, 110. 

3. Whenever there is a present vested sale, valid in law, and 
the property sold is left with the vendor, he holds it in custody 
as bailee for the purchaser. Elmore v. Stone, 1 Taunton, 157 ; 
Bailey v. Ogdens, 3 Johns. 416; Dixon v. Yates, 5 Barn. & 
Adolph. 314. 
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4. The pork and flour were sufficiently identified and distin- 
guishable from all other property, there being no other pork in 
the warehouse, and the flour being marked. Barret v. Goddard, 
3 Mason, 107; Pleasants v. Pendleton, 6 Raud. 473; Swan- 
‘wick v. Sothern, 9 Adolph. & Ell. 895. 

5. This construction is confirmed by the condition of the 
property at the time, and the general, well-established usage of 
trade in regard to it; which usage is to leave such produce in 
the warehouse till the opening of navigation, the warehouse- 
man being in the mean time the bailee of the owner; and for 
the owner to get an advance thereon from the Eastern mer- 
chant, and to transfer the same to secure the advance: he to 
sell the same on commission. 

6. The delivery on board of canal-boats provided for, was a 
delivery as bailee for the purpose of transmission. 'The guar- 
antee of inspection at Toledo was a warranty of quality, to be 
tested after sale, and it was not preliminary to the sale. 

V. McQueen & McKay passed the entire legal title in said 
produce to the plaintiff, together with the beneficial interest, to 
the extent of his advance thereon, and gave him the construc- 
tive possession. Because, — 

1. The condition of said produce was such as not to admit 
of actual delivery at the time, and it was in accordance with 
the course of business and the usage of trade to leave it with 
the warehouseman in the West. 

2. The delivery order, according to the weight of authority, 
was sufficient of itself to pass the title to Gibson, on making the 
advance, before its presentment and acceptance. 

3. But if not, the delivery to Gibson of the muniments of 
title, viz. the bills of sale, was sufficient for that purpose, espe- 
cially when accompanied with a delivery order. Hollings- 
worth v. Napier, 3 Caines, 182; Wilkes v. Ferris, 5 Johns. 338 ; 
Bailey v. Johnson, 9 Cowen, 115; Lucas v. Dorrien, 7 Taunt. 
279; Greaves v. Hepke, 2 Barn. & Ald. 131; Pleasants v. Pen- 
dleton, 6 Rand. 473; Ricker v. Cross, 5 N. Hamp. 571; In- 
graham v. Wheeler, 6 Conn. 277; Atkinson v. Maling, 2 Term 
Rep. 465; Brown v. Heathcote, 1 Atk. 162; Gardner v. How- 
land, 2 Pick. 599; Story on Sales, ¢ 311; 2 Kent, 500. 

4. It was sufficient for the plaintiff to give notice of his pur- 
chases in a reasonable time to the respective bailees of the 
property, so as to exempt himself from the imputation of laches ; 
which notice was given in this case. Putnam v. Dutch, 8 
Mass. 290; Meeker v. Wilson, 1 Gall. 419; 5 N. Hamp. 571; 
6 Conn. 277. 

5. The effect of the whole was to give the plaintiff the legal 
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title in the produce, and not a mere lien thereon, or a mere 
pledge of the property ; and this is the effeet whether the trans- 
fer be governed by the law of New York (which is properly 
applicable to it), or by the law of Indiana. Story on Conflict 
of Laws, $$ 316 to 325; Black v. Zacharie, 3 Howard, 512. 

VI. If Gibson be considered as not having the entire legal 
title, but as a pledgee to the amount of his advances, he is pro 
tanto to be considered and protected as a purchaser. Story on 
Bailments, § 297; Story on Agency, $ 361; Lickbarrow v. 
Mason, 2 Term Rep. 63; Root v. French, 13 Wend. 572; Hol- 
brook v. Wight, 24 Wend. 169; Hoffman v. Noble, 6 Metc. 
69; Story on Agency, $ 111. 

VII. The legal title of the plaintiff in said produce is not 
superseded or divested by the levy of the attachment on the 
property. Because, — 

1. The bank was not a bond fide purchaser. The attachment 
amounted only to an assignment in invitum by operation of 
law, and for the benefit of the creditors at large, as well as for 
the attaching creditor. Indiana Code, 1843, pp. 762-775; 
Lempriere v. Pasley, 2 'l'erm Rep. 485; 1 Atk. 160; Nathan 
v. Giles, 5 Taunton, 558; United States rv. Vaughan, 3 Bin. 
394; Ingraham v. Wheeler, 6 Conn. 277; Ricker ». Cross, 
5 N. Hamp. 571; Portland Bank v. Stacey, 4 Mass. 663; Put- 
nam v. Dutch, 8 Mass. 287; Badlam v. Tucker, 1 Pick. 389; 
Gardner v. Howland, 2 Pick. 604; Arnold v. Brown, 24 Pick. 
95; note to Lanfear v. Sumner, 17 Mass. 114. 

2. If the bank had been a bond fide purchaser of said produce 
of McQueen & McKay, instead of being attaching creditors, 
such purchase would not divest the plaintiff of his title, which 
isa legal title, with a constructive possession, fairly acquired and 
unaccompanied with any laches in notifying the bailee thereof, 
or in reducing the same to actual possession, according to the 
course of trade; such a legal title, being prior in time, is prior 
in right. See cases cited under last proposition ; also Caldwell 
- v. Ball, 1 Term Rep. 205; Tuxworth v. Moore, 9 Pick. 348; 
Joy v. Sears, 9 Pick. 4; Turner v. Coolidge, 2 Metce. 351; 
3 Mason, 114; Meeker v. Wilson, 1 Gall. 422; Phillemore v. 
Barry, 1 Camp. 563. 

The cases do not turn on the question of notice to an attach- 
ing creditor, but whether there has been such a delay in taking 
actual possession as to furnish evidence of fraud. 

3. If the attachment had the character of a purchase, it 
would not be bond fide and without notice, within the reason 
of the rule, because McQueen & McKay were out of possession, 
actual or constructive, which put the purchaser upon inquiry, 
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and amounted to constructive notice of the prior legal transfer 
to the plaintiff. Lucas v. Dorrien, 7 Taunt. 278; 1 Gall. 422. 

4. The bank, therefore, under the circumstances, took only 
the interest of McQueen & McKay then existing, and subject 
to all equitable, as well as legal, interests then outstanding 
against It. 

VIII. The only interest of McQueen & McKay was the 
equitable beneficial interest in the residue of the proceeds of 
the produce when sold by the plaintiff on the consignment to 
him, after satisfying thereout his advances and charges on 
sales, which alone was attachable, and which did not warrant 
the officer in taking the property. Story on Bailments, $ 353, 
and cases cited; Badlam v. Tucker, 1 Pick. 399; Indiana 
Code, $ 383, p. 744, and § 39, p. 770; Evans v. Darlington, 
5 Blackf. 320. 

IX. The rights of the plaintiff are not weakened by his hav- 
ing purchased the property out of the State of Indiana, to be 
sent and sold in New York, according to the course of trade. 
Blake v. Williams, 6 Pick. 307-314; Black v. Zacharie, 3 
Howard, 514. 

X. If there had been any danger that the plaintiff would 
have absconded with the property, to the injury of the equitable 
lien of the bank and other creditors, acquired by the attach- 
ment, (which is not shown or pretended,) their remedy would 
then have been in equity only. 

IX. The warehouse receipt accompanying the transfer to 
Gibson was equivalent, under the usage of trade, to a bill of 
lading, and its transfer divested all outstanding title unknown 
to Gibson, whether legal or equitable. Because, — 

1. Such instruments are assignable. Indiana Code, p. 576; 
Laws of New York of 1830, p. 203, § 5; 2 Rev. Stat. p. 60. 

2. The case states that it was usual and customary to make 
advances on the assignment of proper evidences of title. Noble 
v. Kennoway, 1 Doug. 512; Zwinger v. Samuda, 7 Taunt. 
265 ; Lucas v. Dorrien, Ibid. 288 ; Barton v. Baddington, 1 Car. 
& Payne, 207; Keyser v. Suse, Gow, 58. 


The argument filed on behalf of the defendant in error was 
an elaborate support of the following points : — 

1. If Gibson’s claim be in the nature of a lien, he cannot re- 
cover, unless he, or his agent for the purpose expressly author- 
ized, had the actual possession of the pork and flour before the 
attachment was levied. Under the circumstances of this case, 
a constructive possession cannot be conferred, for the following 
reasons: — 1. Because the bills of parcels, &c., in this cause, do 
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not amount to warehouse receipts; for instance, the memoran- 
dum of Hanna, Hamilton, & Co. is a mere receipted bill of par- 
cels, and a guarantee of the inspection of the pork at Toledo ; 
it does not even acknowledge the pork to be in store. Should 
the pork and flour not pass inspection, McQueen & McKay 
would not be bound to accept them. The bills of parcels, with 
their indorsements, &c., amount to nothing more than mere or- 
ders to deliver the pork and flour to Gibson ; and until the Nich- 
olses, and Hanna, Hamilton, & Co., were presented with such 
orders, and they had accepted the same, and assented to hold 
the pork and flour for Gibson, as his agents, his lien could not 
attach ; and the attachment having been sued out, and levied on 
the pork and flour in question before they received orders in fa- 
vor of Gibson, the attaching lien of the State Bank must pre- 
vail. 2. Although the memoranda may be considered as ware- 
house receipts, yet, there being no legislative enactment or 
usage in New York making the transfer and delivery thereof 
to confer a constructive possession of the pork and flour, their 
transfer and delivery to Gibson cannot have that effect. 3. Al- 
though, by the laws of New York, these memoranda might con- 
fer a constructive possession on Gibson, yet, as the pork and 
flour were, at the time of the delivery of those memoranda to 
Gibson, at Fort Wayne, in Indiana, the transaction must be 
governed by the laws of Indiana. In Indiana we have no law, 
or usage, giving such force to warehouse receipts. 

2. Although Gibson should be regarded as an absolute pur- 
chaser, yet, as the attachment was levied upon the pork and 
flour before he or any agent of his had actual possession of 
them, Gibson cannot recover. A fortiori if Gibson’s claim be 
only a lien. 

3. If the pork and flour be regarded as a security to Gibson, 
for the repayment of the advance, nevertheless, as neither Gib- 
son nor any agent of his had the actual possession of the pork 
and flour before they were attached, nor had the instruments 
by which his lien on the pork and flour was created been re- 
corded in Allen county, Indiana, (the place where the pork and 
flour were,) within ten days, according to the Rev. Stat. of In- 
diana, 1843, p. 590, sec. 10, such assignment to Gibson is void 
as to the State Bank. 

4. Whether Gibson’s right be regarded as a lien on, or a pur- 
chase of, the pork and flour, still, as neither Gibson nor any 
agent of his, had the actual possession thereof, before the at- 
tachment was levied, Gibson cannot recover. 

5. If Gibson be regarded a “deemed pro tanto purchaser,” 
McQueen & McKay must be regarded as owners of the residue. 
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This condition of things necessarily makes Gibson and Mc- 
Queen & McKay tenants in common of the pork and flour. If 
this be true, (which we regard as unquestionable, if Gibson be 
a “pro tanto purchaser,”) the interest of McQueen & McKay 
in the pork and flour is attachable, and the officer attaching 
can, by virtue of the attachment, take the whole of the pork 
and flour, even out of the actual possession of Gibson, and de- 
liver it over to the purchaser, and Gibson cannot replevy them 
from the officer or the purchaser under the attachment. 

6. If Gibson’s right be only a lien, although such lien may 
have attached on the pork and flour before the attachment of 
the State Bank was levied thereon, nevertheless the interest of 
McQueen & McKay therein is attachable. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case is one of much interest, and has been very fully 
argued. ‘There is, however, but a single question in it, and 
that is, whether the property in dispute was transferred to the 
plaintiff in error, and vested in him, by the indorsement and 
delivery of the warehouse documents in the manner stated in 
the record. 

The fact that McQueen & McKay by fraudulent means ob- 
tained the money from the bank, with which they purchased 
the pork and flour, is not material in the decision of this ques- 
tion. ‘The bank in these proceedings does not claim the prop- 
erty as its own, upon the ground that it was purchased with 
money fraudulently obtained from it. If it had intended to as- 
sert its title as owner, it should: have proceeded by some appro- 
priate action to recover the property itself, or the value of it in 
damages. But the bank presents itself in the character of a 
creditor, seeking to collect its debt by an attachment against 
the property of its debtor. And the claims of both parties, 
plaintiff and defendant, rest upon the admission that the pork 
and flour were the property of McQueen & McKay, and had 
been left by them in the custody of the warehousemen as their 
bailees. 

We are not, therefore, called upon to decide whether the 
owner of money fraudulently obtained from him can follow 
the proceeds in the hands of a bond fide purchaser without no- 
tice, and in the usual course of trade. As this question is not 
in the case, we forbear to examine it, although it was discussed 
in the argument at the bar. We must not, however, be under- 
stood as intimating that, if this point had arisen, the judgment 
of the court would have been different from that which we are 
about to give. 

VOL. VIII. 34 
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The case as it comes before us in substance is this. The 
pork and flour were purchased by McQueen & McKay, at Fort 
Wayne, in the State of Indiana, on the 4th of April, 1844. 
The articles were in the warehouses of the respective vendors 
at the time of sale, and the purchasers took from each of them 
a written memorandum of the sale, with a receipt for the money, 
and an engagement to deliver them on board of canal-boats soon 
after the opening of canal navigation. ‘There was also a writ- 
ten guarantee from the respective vendors, that the articles sold 
should pass inspection. By the order of McQueen & McKay 
they were to be sent by canal-boats to Ludlow & Babcock, their 
agents at Toledo, in the State of Ohio, to be held by them un- 
til they received orders from McQueen & McKay. 

The documents executed by the warehousemen, herein be- 
fore mentioned, transferred the property and the possession of 
the pork and flour to McQueen & McKay, and the vendors 
from that time held it for them, and as their bailees. 

Being thus in possession, McQueen & McKay afterwards, on 
the 17th of April, in the city of New York, in consideration of 
the advance of money mentioned in the statement of the case, 
delivered to Gibson, the plaintiff in error, the evidences of title 
which they had received from the vendors, indorsing thereon 
an order upon them to deliver the property to Gibson. ‘They 
at the same time delivered to Gibson a letter to Ludlow & Bab- 
cock, their agents at Toledo, stating that they had received an 
advance from Gibson upon this property, and directing them to 
deliver it to him, and to comply with his orders. 

Gibson was a commission merchant residing in New York, 
and it is admitted that this transaction with McQueen & Mc- 
Kay was in the usual course of his business. On the 27th of 
April, ten days after this transfer, the property was seized by 
the defendant in error, as sheriff, under an attachment issued 
on the same day at the suit of the bank, to obtain satisfaction 
for the debt due to it from McQueen & McKay. At the time 

of the attachment, the pork and flour still remained in the ware- 
~ houses at Fort Wayne, and neither the warehousemen nor the 
attaching creditor had notice of the transfer to Gibson. The 
agent despatched by him arrived two days afterwards, and 
claimed the property. The sheriff refused to deliver it up, and 
this action of replevin was thereupon brought to recover it. 

In examining the question between these parties, it is proper 
to say, that, if the fact had not been admitted that the dealing 
between McQueen & McKay and the plaintiff was in the usual 
course of trade, the court would yet have felt itself bound to 
take judicial notice of it. Apart from the fraud imputed to 
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McQueen & McKay, of which Gibson had no knowledge, the 
statement of facts in this case describes the usual course of the 
great inland commerce by which the larger part of the agricul- 
tural productions of the valley of the Mississippi find their way 
to a market. It has existed long enough to assume a regular 
form of dealing, and it embraces such a wide extent of territory, 
and is of such general importance, that its ordinary course and 
usages are now publicly known and understood; and it is the 
duty of the court to recognize them, as it judicially recognizes 
the general and established usages of trade on the ocean. For 
if, by any decision of this court, doubt should be thrown upon 
the validity and safety of a contract fairly made according to 
the usages of this trade, and in the ordinary course and forms 
of business, the want of confidence would seriously embarrass 
its operations, to the injury of all connected with it, and would 
certainly be not less injurious to the agriculturist and producer 
than to the merchant and trader. 

The transaction, therefore, being in the usual course of trade, 
and free from all suspicion of bad faith on the part of the plain- 
tiff, the question to be decided is, what was the legal effect of 
the indorsement and delivery of the warehouse documents, 
in consideration of the advance of money he then made to 
McQueen & McKay? In the opinion of the court, it trans- 
ferred to him the legal title and constructive possession of the 
property ; and the warehousemen from the time of this trans- 
fer became his bailees, and held the pork and flour for him. 
The delivery of the evidences of title and the orders indorsed 
upon them was equivalent, in the then situation of the prop- 
erty, to the delivery of the property itself. 

This mode of transfer and delivery has been sanctioned 
in analogous cases by the courts of justice in England and 
this country, and is absolutely necessary for the purposes of 
commerce. A ship at sea may be transferred to a purchaser 
by the delivery of a bill of sale. So also as to the cargo, by 
the indorsement and delivery of the bill of lading. It is hardly 
necessary to refer to adjudged cases to prove a doctrine so fa- 
miliar in the courts. But the subject came before this court in 
the case of Conard v. The Atlantic Insurance Company, in 1 
Pet. 445, where this symbolical delivery was fully considered 
and sustained. ‘The same principle was decided in the case 
of Brown v. Heathcote, 1 Atk. 160; Greaves v. Hepke, 2 Barn. 
& Ald. 131; Atkinson v. Maling, 2 Term Rep. 465; Wilkes 
and Fontaine v. Ferris, 5 Johns. 335; Pleasants v. Pendleton, 
6 Rand. 473; Ingraham v. Wheeler, 6 Wend. 277; Ricker 
v. Cross, 5 N. Hamp. 571; Gardner v. Howland, 2 Pick. 599 ; 
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2 Kent’s Com. 499; Story on Sales, $ 311. The rule is not 
confined to the usages of any particular commerce, but applies 
to every case where the thing sold is, from its character or sit- 
uation at the time, incapable of actual delivery. The contract 
between the plaintiff and McQueen & McKay having been 
made in New York, the articles in the warehouses at Fort 
Wayne were incapable of actual delivery ; consequently, the 
delivery of the evidences of title, with the order to the bail- 
ees indorsed on them, passed the title and possession to the 
plaintiff. 

It is true there is no formal assignment indorsed on the ware- 
house document. But the technical rules of common law con- 
veyances and transfers of property have never been applied to 
mercantile contracts made in the usual course and forms of 
business. The indorsement of the delivery order upon these 
evidences of his title, like the indorsement upon a bill of lad- 
ing, sufficiently manifests the intention of the parties that the 
title and possession should pass to Gibson. And when that 
intention is evident from the language of the written instru- 
ments and the nature and character of the contract, it is the 
duty of the court to carry it into execution without embarrass- 
ing it with needless formalities. A contrary rule would most 
commonly defeat the object which both parties designed to ac- 
complish, and believed they had accomplished, by the instru- 
ments they executed. 

Nor, as respects the legal title, can there be any distinction be- 
tween the advance made by Gibson, and the case of an actual 
purchaser.” To the extent of his advances he is a purchaser, 
and the legal title was conveyed to him to protect his advan- 
ces. It is not like the lien of a factor, who makes advances 
for his principal upon goods in his possession. But even in that 
case the property cannot be withdrawn from his hands until his 
advances are repaid. But in the case before us, the title of Gib- 
son is not amere lien. The legal title, the right of property, 
passed to him, and McQueen & McKay retained nothing but 
an equitable interest in the surplus, if any remained after sat- 
isfying the claims of Gibson. The case of Conard v. The At- 
lantic Insurance Company, before referred to, was the case of a 
loan of money upon a respondentia bond upon a cargo at sea, 
secured by an assignment on the bill of lading, and in that 
case the court said, — “It is true that, in discussions in a court 
of equity, a mortgage is sometimes called a lien for a debt. 
And so it certainly is, and something more; it is a transfer of 
the property itself as security for the debt. This must be ad- 
mitted to be true at law, and it is equally true in equity, for in 
this respect equity follows the law.” 1 Pet. 441. 
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The guarantee that the articles should pass inspection does 
not affect the character of the transaction, nor convert it into 
an executory contract. It is nothing more than the usual war- 
ranty of the soundness and quality of the thing sold, which is 
taken by the purchaser in every sale of personal property when 
he does not choose to take the risk upon himself. 

It appears that the attachment was laid before the warehouse- 
men received notice of the transfer to Gibson. Undoubtedly 
it was his duty to use reasonable diligence in giving notice 
both to them and the agent at Toledo. And negligence in this 
respect on his part would be regarded as evidence of fraud, 
and might moreover put in jeopardy his right of property, if it 
passed into the hands of a bond fide purchaser without notice, 
and in the usual course of trade. But in this case there has 
been no unreasonable delay. The notice was promptly given, 
and the receipt of it by the bailees was not necessary to com- 
plete his title. As between him and the creditors of McQueen 
& McKay, the property and possession vested in him at the 
time of the transfer and delivery of the documents. The cases 
before referred to establish this principle. 

Neither is the equitable interest of McQueen & McKay in 
the surplus (if any remain) material to the decision. This 
equitable interest is no doubt liable to attachment by the laws 
of Indiana. But that liability will not authorize the attaching 
creditor to take the property out of the hands of the legal 
owner, before his claims upon it are discharged. The equity 
of redemption upon a mortgage of real property is liable to 
attachment. But it will scarcely be contended, that the at- 
taching creditor, or a purchaser under the attachment, or the 
officer levying it, could maintain an ejectment against a mort- 
gagee in possession, or in any other way interfere with his pos- 
session, when holding it as security for money due him. The 
same rule applies to a mortgagee of personal property holding 
the legal title and possession to secure his advances. 

Upon the whole, therefore, we think there is error in the 
judgment of the Circuit Court, and that it must be reversed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Indiana, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this cause 
be, and the same is hereby, reversed, with costs, and that this 
cause be, and the same is hereby, remanded to the said Circuit 
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Court, for further proceedings to be had therein in conformity 
to the opinion of this court. 








Joun West, APPELLANT, v. JosepH SmitH aNpD EL.en, nis Wire. 


Where a bill was filed in the Circuit Court of the United States for the County of 
Alexandria, by a legatee, against the executor and residuary devisee, praying for 
the sale of the real estate in order to pay legacies, the personal estate being ex- 
hausted, it was not necessary to make a special devisee of land in Virginia, who 
resided in Virginia, a party defendant. 

The Orphans’ Court had power to allow a commission to the executor for paying 
over a specific legacy, and a right to extend this commission to ten per cent. 

Under the laws of Virginia, the executor had a right to refrain from pleading the 
statute of limitations when sued, and to pay a judgment thus obtained against him. 
The judgment, at all events, must stand good until reversed. 

Where the executor paid legacies to persons who had occupied property which, it 
was alleged, belonged to the deceased, and the occupiers claimed to hold it in 
consequence of an uninterrupted possession of twenty years, the justice of their 
claim could not be tried in a collateral manner, by objecting to this item of the 
executor’s account, on the ground that he should have set up the claim for rent in 
set-off to the legacy. 


Tus was an appeal from the Circuit Court of the United 
States for the District of Columbia and County of Alexan- 
dria, sitting as a court of equity. 

It was a bill filed in the Circuit Court by Ellen Smith, then 
Ellen Mandeville, one of the legatees of Joseph Mandeville, 
deceased, whose will was before this court for construction at 
January term, 1844. The case is reported in 2 Howard, 560. 
It will be seen by reference to that case, that John West be- 
came a party to the proceedings, upon the ground of being 
the residuary legatee, and, as the court then held, residuary 
devisee also. 

Ellen Mandeville, who intermarried with Joseph Smith 
pending t'ie suit, was a legatee under that will for $3,000. 
One of the clauses of the will was this. “If my personal prop- 
erty should not cover the entire amount of legacies I have or 
may give, my executors will dispose of so much of my real 
estate as will fully pay them.” 

Mandeville, the testator, died in July, 1837. 

In May, 1839, Ellen Mandeville filed her bill in the Circuit 
Court, (to which suit her husband, Smith, afterwards became a 
party, ) charging the making and publication of the will, the be- 
quest to herself and others of certain legacies, which in default 
of personal assets were chargeable upon the real estate, the 
death of the testator, and the deficiency of personal assets; 
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and praying a sale of lands for the satisfaction of her legacy. To 
this bill, all the other pecuniary legatees, the residuary devisee, 
West, and the executor of Mandeville, were made defendants. 

It is not necessary to trace the progress of the suit through 
its successive stages. It was at last referred to a master in 
chancery, who reported sundry matters of account, to some of 
which exceptions were taken by the defendant, West. The 
court, however, overruled these exceptions, and proceeded to 
decree a sale of so much of the real estate as might be neces- 
sary to pay the legacies. From this decree West appealed, and 
the case now came before this court upon the exceptions to the 
master’s report. Only four of these exceptions were insisted 
on in the argument, viz. the second, third, seventh, and eighth. 

They were as follows. The first exception is inserted for 
the purpose of expiaining the second. 

1. For that said commissioner has improperly allowed Wil- 
lam C. Gardner, deceased, a credit in his account as executor 
of Joseph Mandeville, deceased, the sum of eight hundred and 
forty-two dollars and ninety cents, as having been paid to 
Sarah A. Hill, “a specific legacy of slaves, furniture, &c., as 
appraised,” which said property was properly subject, at the 
time of its delivery to the said legatee, Sarah A. Hill, to the 
payment of the debt of Joseph Mandeville, deceased. 

2. For that the said commissioner has improperly allowed 
the said William C. Gardner, deceased, as a credit in his said 
executorial account on the estate of Joseph Mandeville, de- 
ceased, the sum of eighty-four dollars and twenty-nine cents, 
as a commission on the said $842.90, mentioned in the first 
foregoing exception, which said sum was not so due to said 
Gardner. 

3. For that the said commissioner has improperly allowed 
the said Gardner, as a credit in his said executorial account, the 
sum of three hundred and sixteen dollars and thirty-seven 
cents, and a further credit in said account of nine hundred and 
twenty dollars and twenty-six cents ($ 920.26), as having been 
paid by said Gardner on account of a judgment in favor of 
Samuel Bartle, against said Gardner, as executor of Joseph 
Mandeville, deceased, the items or most of them forming the 
account of said Bartle against said Mandeville’s estate, on which 
said judgment is predicated, being unsustained by legal proof, 
and barred by the statute of limitations. 

7. For that the said commissioner has improperly reported 
the sum of fifteen hundred dollars, with the several sums of 
two hundred and twenty-five dollars and four hundred and fifty 
dollars interest thereon, after allowing a credit of one hundred 
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and fifty dollars, as a legacy due to Mary Mandeville, under 
the will of Joseph Mandeville, deceased ; the said legacy being 
subject to a further credit of two hundred and twenty-five dol- 
lars, for the use and occupation of a portion of the real estate 
of Joseph Mandeville, deceased. 

8. For that the said commissioner has improperly reported 
the sum of fifteen hundred dollars, with seven hundred and 
thirty-five dollars, the interest due thereon, as a legacy to Julia 
Mandeville, under the will of Joseph Mandeville, deceased, 
when the same should have been credited with the sum of two 
hundred and twenty-five dollars for the use and occupation of 
a portion of the real estate of Joseph Mandeville, deceased. 


The cause was argued by Mr. Jones, for the appellant, and 
Mr. Neale and Mr. Davis, for the appellees. 


Mr. Jones submitted a preliminary objection of a defect of 
parties, because of the nonjoinder as a defendant of James 
Mandeville, a nephew of the testator, and a specific devisee of 
ten thousand acres of land upon the head-waters of Guyandotte 
River, in Virginia. 

He then proceeded to argue, in support of the second excep- 
tion, that no commission was allowable on the specific legacy, 
in addition to the general commissions incident to the adminis- 
tration of the assets. 

Of the third, that the executor suffered judgment at the suit 
of Bartle, in consequence of his improper and illegal concessions, 
and of evident negligence, amounting to a devastavit. 

Of the seventh and eighth, we maintain, —1st. That the evi- 
dence clearly entitled the exceptant to the set-offs claimed in 
these exceptions. 2d. That the pretence set up, of long posses- 
sion under a parol gift, was wholly unsupported by evidence.— 
indeed disproved, — and was moreover barred by estoppel, the 
parties claiming both under and against the will. 

And further maintained, that the court erred in proceeding to 
the final decree, whilst the claims of the two creditors and the 
two legatees named in these exceptions remained sub judice. 

Lastly, that the court had no jurisdiction to decree satisfac- 
tion of the creditors out of the real estate. 


Mr. Neale, for defendants in error. 

2d Exception. If this exception is made as a legal and valid 
objection, it is thought that such is not the law; on the con- 
trary, the allowance is fully authorized by law. No doubt the 
commissioner was guided by the allowance made the executor 
of Mandeville by the Orphans’ Court of Alexandria County, in 
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which the accounts were settled ; and that court had full power 
and authority, under the testamentary system of Maryland, to 
make the allowance, it being a matter within the admitted 
discretion of the court; and being in its discretion, not even an 
appeal, much less this exception, is sustainable. 2 Laws of 
Maryland, 482; Dorsey’s Testamentary Law of Maryland, 17 ; 
1 Peters, 565; 5 ib. 224. 

The exception, if sustained, might, by a future proceeding on 
the part of the appellant against the executor’s legal representa- 
tive, tend to defeat, at least in part, the commission allowed 
Mandeville’s executor by the Orphans’ Court aforesaid, and 
which could only have been done, in the first instance, by an 
appeal, alleging and proving fraud in its procurement. It 
would, therefore, seem to be an attempt to do that indirectly, 
which could not have been done directly and lawfully. 

3d Exception. This exception is clearly untenable for the 
following reasons; that is to say, because the judgments of 
every court of competent jurisdiction, if fairly obtained, are con- 
clusive upon the parties, until reversed by writ of error or super- 
sedeas; nor can a court of equity look into them, unless fraud, 
mistake, accident, or surprise in their procurement be alleged 
and proved; in such a case, it is admitted that chancery has 
jurisdiction. But no such allegations are to be found in the 
record of this cause, and for want thereof, this honorable court, 
sitting as an appellate chancery court, will not, it is imagined, 
disturb the allowance. The appellant was made a party de- 
fendant on the 8th of June, 1842, and although Commissioner 
Eaches made his report on the 31st of May, 1839, the appellant 
never filed exceptions thereto until the 3d of October, 1846, 
long after the death of Mandeville’s executor; and having so 
long failed to do so, it is submitted whether the court will now 
entertain the same. 2 Robinson’s Practice, 214, 383; 3 How- 
ard, 691; and the same remarks apply to Commissioner Green’s 
report. 

(Mr. Neale then went into an argument that the statute of 
limitations did not apply.) 

7th and 8th Exceptions. ‘The claim set up by the appel- 
lant for use and occupation is strictly legal, and as a general 
principle can only be enforced in a court of law. Such claim 
must be founded on the privity of contract, either express 
or implied, and neither the one nor the other can arise with- 
out the previous relation of landlord and tenant. 1 Howard, 
153. 

No such relation is pretended in this case; none such ever 
existed ; the parties, on the contrary, are now contending before 
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the court below, in a suit at law; about their legal rights to the 
lot of land in question, and to the rent of which lot the appel- 
lant in this chancery suit claims to be entitled. It would 
therefore appear to be a fit subject for an action at law, and not 
a bill in equity, for the right of property in this case is a 
question which involves matters of fact as well as of law, and 
should be adjudicated in a court of law, where the appellant has 
adequate remedy ; and having such remedy, a court of equity 
is not the proper forum. 1 Laws U. S., old edition, p. 59, sec. 
16 


The evidence in the record is, that the Misses Mande- 
ville entered on the premises in dispute, under a gift from 
their uncle, the late Mr. Mandeville, and that they held, 
used, and occupied it for more than twenty years prior to their 
said uncle’s death, and that, too, with his personal knowl- 
edge and consent, and that they still hold, use, and occupy 
it as their own property. If, then, the Misses Mandeville 
entered on the premises under color or claim of title, and 
held possession adversely to their uncle for so long a period, 
with his knowledge, and without any attempt on his part to 
eject them, it gives them good right and title under Virginia 
law, and is a complete bar to a possessory action, although it 
might not be against a writ of right, founded on the seizin of 
the appellant’s devisor or testator, for in Virginia it has been 
decided that a devisee, like an heir, may maintain a writ of 
right. 


Mr. Davis, for the defendant in error, contended that the 
exceptions were properly overruled : — 

As to the first exception, because, — 

1. The realty as well as personalty being liable, under the 
will and law, to both debts and legacies, it is immaterial to the 
residuary devisee and legatee to which object the personalty is 
applied. 'Tayloe v. Thomson, 5 Pet. 367; 5 Geo. IL. ch. 7 
(1732); Silk v. Prime, 1 Dick. 384; 1 Bro. C. C. 138, note; 
2 Stat. at Large, 103, 104, sec. 1-756, sec. 4. 

2. Had the executor sold the specific legacy for payment of 
debts, the legatee would have been substituted to the creditor’s 
rights against the realty; it being liable to the debts by law, 
aud charged with the legacies by will, and only the residue 
given to West. 

By analogy to specialty creditors, 2 Lomax on Executors, 
252, 253, $ 7, 253, 254, $$ 14, 15, 16; Byrd v. Byrd, 2 Brock. 
171. 

Or where the devise is of the residue of personalty and real- 
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ty, Hanby v. Roberts, 1 Ambl. 129; 2 Smith’s Ch. Pr. 282; 
Norris v. Norris, 1 Dick. 253; Headly v. Redhead, Coop. 51. 

Or when the lands are charged with debts, Keeling v. Brown, 
5 Ves. 359; 2 Smith’s Ch. Pr. 282, 283, (a); Eland v. Eland, 4 
Myl. & Cr. 42; 1 Story’s Eq. Jur. $$ 565, 566 ; Clifton v. Burt, 
1 P. Wms. 678, 679, Cox’s note ; Haslewood v. Pope, 3 P. Wms. 
323 ; 2 Lomax on Executors, 254, $ 13. 

3. The language of the will imports a debt, and this legacy 
in satisfaction. 

As to the second exception, because the commission is an 
incident to the legacy, and has been allowed by the Orphans’ 
Court, and for the reasons given on the first exception. 

As to the third exception, because, — 

1. The exception does not specify item by item the part ob- 
jected to, nor the grounds of objection, and is in the alterna- 
tive. Harding v. Hardey, 11 Wheat. 103; Wilkes v. Rogers, 
6 Johns. 568, 591, 592; Story v. Livingston, 13 Pet. 359, 365, 
366 ; Buller v. Steele, reported in 2 Smith’s Ch. Pr. 372. 

2. If the exception covers all the items, then, as some are 
proper, it must be overruled. Green v. Weaver, 1 Simons, 404; 
3 Cond. Ch. R. 204, 218, 219. 

3. No objection was made before the master for want of, or 
to the competency of, the proof. 

4. The verdict and judgment fix the debt as due at testa- 
tor’s death; and the receipts on the execution show its pay- 
ment. Garret v. Macon, 2 Brock. 213, 214; Strodes v. Patton, 
1 Brock. 230, 231; Powell v. Myers, 1 Dev. & Batt. Eq. 502; 
Munford v. Overseers of Poor, 2 Rand. 313, 316; Chamber- 
layne v. Temple, 2 Rand. 384, 396, 397. 

5. There is no bill of particulars, nor any part of the record 
showing the items on which said judgment is founded. 

6. The burden of showing the items to be barred rests on 
the exceptant, the judgment being primd facie evidence of a 
just debt, and he has produced no proof, either of what the 
items were, or of what proof was before the jury, or that any 
of them were barred by limitation. 

7. If he rely on the report and account incorporated by the 
clerk in the record of Bartle v. Mandeville’s Executor, it is no 
part of the record, and so not competent evidence. Cunning- 
ham v. Mitchell, 4 Rand. 189, 190, 192; Moore v. Chapman, 3 
Hen. & Munf. 260, 267; Lessor of Fisher v. Cockerel, 5 Pet. 
248; Lessor of Reed v. Marsh, 13 Pet. 153. It does not ap- 
pear ever to have been returned and filed in coust, nor to have 
been confirmed or adopted by the court or parties. No judg- 
ment was entered on it. It does not appear even to have been 
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read before the jury. Nor that it was all or the only evidence 
before them ; and in the absence of proof to the contrary, the 
verdict and judgment must be presumed right. ‘Thompson v. 
Tomlie, 2 Pet. 165; Grignon’s Lessee v. Astor et al., 2 How. 
319, 340; Voorhees v. Bank of United States, 10 Peters, 472, 
473; Williams v. United States, 1 How. 290; 1 Saund. 329, 
notes 3, 4, 330, note 5; 2 Saund. 50, note 3; 1 Saund. 334, 
note 9; 2 Lomax on Executors, 428, 429, $ 33. 

8. If the report is to be considered, then it does not appear 
from it that any item allowed in that report accrued more than 
five years before testator’s death, nor more than five years be- 
fore the commencement of the suit, and it rests on the exceptant 
to show that the items were barred. Adams v. Roberts, 2 How. 
486, 496. 

Testator died 25th July, 1837, nar. filed Aug. rules, 1838. 
The capias must have been before May, 1838 ; it may have been 
before October, 1837, and on or at any time after July 25, 1837, 
the date of testator’s death. 

All the items reported as due or as suspended, i. e. for fur- 
ther evidence, appear to have accrued during or after 1834, — 
except $ 158.19!, the several sums of $ 26.88, $ 17.23, $ 22.37, 
making $ 66.48, and $ 37.62. 

The $ 37.62 is dated 1833; it may have accrued in January, 
or in December, 1833; in either case, it may have been within 
five years from the beginning of the suit; if after May, it must 
have been so. 

The items composing $ 66.48 have nothing to fix their date, 
except that they are prior to April 30, 1835. 

The item of $ 158.193 has no date assigned; it is only said 
to have been found in a book for 1831, 1832, and 1833; if it 
accrued due after July 25th, 1832, it may have been within five 
years of writ, and was within five years before testator’s death. 

Rev. Code (1792), 167, s. v1. 8. The law requiring the 
court to strike out the items barred, and dispensing with a plea 
of limitation, the presumption is that any item which, though 
apparently barred, has not been stricken out, was sustained by 
evidence removing the bar. 2 Lomax on Executors, 423, $ 25; 
2 Pet. 165; 2 Howard, 340; Brook v. Shelly, 4 Hen. & Munf. 
266. 

9. If any items be apparently more than five years before 
suit, but not before testator’s death, the executor may have 
promised to pay them within the five years; which he hada 
right to do. 

The obligation to plead statute is discretionary, and failure 
should be shown to be unreasonable. 
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10. The dealings between Bartle and Mandeville were mu- 
tual, long continued, and complex, and probably neither party 
kept or had full proof of all items, so that the only mode of 
making a fair settlement was by reference to a commissioner, 
with production of books and papers, and it should be shown 
that this proceeding was ill advised, as in case of submission to 
arbitration. Strodes v. Patton, 1 Brock. 230, 231. 

11. It appears, on the contrary, to have been prudent and ben- 
eficial, for, — 1st. Mandeville gets credit by his own books for 
$912.01, 17th February, 1834. 2d. For $1314.06, for none 
of which is there any proof in the record or report, and which 
seems to have come entirely from Mandeville’s books by con- 
sent of plaintiff. 3d. For the claims of 8. B. Larmour & Co., 
Daniel Cawood & Co., against Bartle, included in the above 
$ 1314.06, otherwise than by consent not an offset. 

As to the seventh and eighth exceptions : — 

1. A joint demand cannot be set off against a several de- 
mand. 2 Story’s Eq. Jur. $ 1437. 

2. Credit for the whole sum is claimed against each legacy. 

3. It does not appear that any such sum is due as claimed, 
no tenancy being proved, and, on the contrary, an adverse occu- 
pation being expressly reported. 


Mr. Justice WOODBURY delivered the opinion of the court. 

The original proceeding in this case was a bill in chancery 
instituted in September, 1839, in the Circuit Court for the Dis- 
trict of Columbia, sitting for the County of Alexandria. The 
object was to recover a legacy of $ 3,000, bequeathed by Joseph 
Mandeville, in 1837, to Ellen Mandeville, now the wife of 
Smith. 

William C. Gardner, the executor, took upon himself the ex- 
ecution of the will, and was made one of the original .defend- 
ants, with West and several other legatees. West, being residu- 
ary legatee, took a leading part in conducting the defence in 
the Circuit Court, and made the appeal to this court. Various 
answers were put in by the respective respondents, several 
depositions filed, and some documentary evidence. From these 
it appears, that proceedings had for some time been instituted in 
the Orphans’ Court for the County of Alexandria, for the pur- 
pose of settling the estate of Joseph Mandeville. Most of the 
debts had been adjusted, and some of the legacies ; and the per- 
sonal estate being exhausted, permission had been asked to sell 
and apply a part of the real estate, situated in said county of 
Alexandria, to pay the residue. 

To this application, as well as to some of the previous pro- 
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ceedings and decrees in the Orphans’ Court, sundry objections 
had been interposed. But the exceptions made by West to the 
last report of the commissioner, in the Circuit Court, in May, 
1846, disclose all the matter finally relied on in opposition in 
that court by the respondent. ‘Those exceptions having been 
there overruled, this appeal was taken. 

Before going into the consideration of those exceptions in de- 
tail, and the correctness of the decision which was pronounced 
upon them, it may be well to dispose of a preliminary question 
raised here, that James Mandeville of Virginia, a legatee of 
10,000 acres of land there situated, ought to be made a party 
defendant, with those already before the court. 

We feel obliged to overrule this objection. 

It is not clear, that it could be made here after an appeal ; 
though, if proper, the case might perhaps be sent back, and an 
amendment made there, — as new parties can be admitted there 
as late as the final hearing. (Mitford, Pl. 144, 145; Owing’s 
case, 1 Bland, Ch. 292; Clark v. Long, 4 Rand. 451.) 

At the same time, it is true as to exceptions to a master’s re- 
port, that none can generally be made in the appellate court 
which were not taken below. Brockett et al. v. same, 3 How. 
691. The objection here, however, must in any view be over- 
ruled, because the Orphans’ as well as the Circuit Court, for the 
county of Alexandria, proceeded, and ought to have proceeded, 
against parties and property situated within their limits, and 
not against either situated like James Mandeville and his 
land in Virginia, and without their jurisdiction. Hallett v. Hal- 
lett, 2 Paige, 15; Townsend v. Auger, 3 Conn. 354. Though 
he held his land under the same will, yet it is admitted that he 
and his land were both in another State. Another excuse for 
not joining him is, that property enough existed within the 
county of Alexandria to discharge the claims of the original 
plaintiffs, without a resort to James Mandeville, or the land de- 
vised to him. Russell v. Clarke’s Executors, 7 Cranch, 72. 

Especially must West and all the property devised to him 
be first made liable, as he is only a residuary legatee, or, in 
other words, is entitled only to what is left, after all others are 
satisfied. And, finally, it was not necessary to make James 
Mandeville a party to this bill, when neither he nor his land 
could be affected by a decree made against other persons and 
other lands, and in a case instituted in another jurisdiction and 
in which no service had been made on him. West v. Randall, 
2 Mason, C. C. 181; Joy v. Wirtz, 1 Wash. C. C. 517; El- 
mendorf v. Taylor, 10 Wheat. 152; Wheelan v. Wheelan, 3 
Cowen, 538. 
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To proceed next to the consideration of the exceptions 
made below, it is to be remembered that the first one was 
waived at the hearing, and need not, therefore, be repeated. 
The second exception is, that the executor, Gardner, was im- 
properly allowed a commission of $ 84.29 on a specific legacy 
of slaves, furniture, &c., made and paid to Sarah A. Hill. 

This commission was at the rate of ten per cent. ; and though 
that rate seems high, yet, if the Orphans’ Court had authority 
to make any allowance in such a case, its decision within 
its authority and jurisdiction must be considered binding. 1 
Peters, 566 ; Thomas v. Fred. City School, 9 Gill & Johns. 115. 

On general principles, it would seem just and proper for all 
such courts to make some compensation to executors for such 
services as paying over legacies, no less than for paying debts. 
In the case of specific legacies, the trouble and risk are as 
great, if not greater, than in moneyed legacies, and it would be 
difficult to find elementary principles to justify commissions in 
one case, and withhold them in the other. 

If this point is to be governed by these principles, as it must 
be, provided the laws of Virginia at that time controlled the 
matter in the county of Alexandria, then the exception must 
fail under those principles, and under a practice, well settled 
there, authorizing in such cases a quantum meruit. Under 
that, as much as ten per cent. on moneys received and paid out 
has in several instances been sanctioned. McCall v. Peachy, 
3 Munf. 301; and Hutchinson'v. Kellam, Ibid. 202. 

But if it is to be governed by the laws of Maryland, as is 
contended by the plaintiffs, a like result will follow, by means 
of express statutory provisions and decisions in that State. 

They contend this, because in February, 1801, Congress es- 
tablished in Washington and Alexandria Counties an Orphans’ 
Court for each county, and provided that they “shall have all 
the powers, perform all the duties, and receive the like fees, as 
are exercised, performed, and received by the register of wills 
and judges of the Orphans’ Court within the State of Mary- 
land,” &c. 2 Statutes at Large, p. 107, § 12; Yeaton v. Lynn, 
5 Peters, 230. 

It is argued, that this provision extended to the power and 
duty of the Orphans’ Court in Virginia to allow commissions 
as large as here, and for specific as well as moneyed legacies, 
and not to the mere organic structure and jurisdiction of the 
Orphans’ Court, leaving all else in Alexandria County to be 
governed by the laws of Virginia, and in Washington County 
by the laws of Maryland. 

If this view be correct, which is supposed to be the one 
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usually acted on in this District, it was provided in Maryland 
by statute in 1798, ch. 101, that a commission may be allowed, 
“not under five per cent., nor exceeding ten per cent. on the 
amount of the inventory.” Nichols et al. v. Hodges, 1 Peters, 
565; 5 Gill & Johns. 64. 

The third exception is, that a judgment was allowed by the 
executor to be recovered by one Bartle against the estate of the 
deceased Mandeville, which ‘“ was unsustained by legal proof, 
and barred by the statute of limitations.” 

But this judgment was recovered after due notice and hear- 
ing. No fraud or collusion is set up or proved between the 
parties to it, for the purpose of charging the estate. And the 
chief, if not only, exception to its fairness or validity is, that 
Gardner, the executor, did not plead the statute of limitations 
to a part of the claim on account, when he might have done 
it under the apparent time when the cause of action accrued 
on that item. But in Virginia, and especially if the court, 
by not striking out the item, sanction a waiver of the stat- 
ute, as is inferred to have been done here, the executor seems 
fully justified in not pleading it. (2 Lomax on Executors, 
419; Bishop v. Harrison, 2 Leigh, 532; 1 Robinson’s Practice, 
112; 1 Rev. Stat. 492.) So in England, formerly, the execu- 
tor was held excused in his discretion from interposing as a de- 
fence the statute of limitations. (Norton v. Frecker, 1 Atk. 
526.) But in a recent case, doubt is cast over this in England, 
in 9 Dowl. & Ryl. 43. 

The Virginia law, however, must control here, and conduces 
to justice, when the court or the executor is satisfied no pay- 
ment has been made, or that there had been a re-promise by the 
deceased. Holladay’s Ex’rs v. Littlepage, 2 Munf. 316; 4 Hen. 
& Munf. 266. 

At all events, on elementary principles, the judgment thus 
obtained must stand as binding till duly reversed, and be till 
then for most purposes presumed correct. Voorhees v. Bank of 
United States, 10 Peters, 472, 489; 2 Howard, 319; Lupton 
v. Janney, 13 Peters, 381. 

Under the sixth and seventh exceptions, the respondent in- 
sists that Mary and Julia Mandeville, legatees of the deceased, 
ought to have been charged rent for a piece of land which 
they occupied, and that the amount thereof ought to have 
been deducted from these legacies. 

It is true that this land once belonged to the deceased, but 
Mary and Julia insist that they have been in the exclusive oc- 
cupation of it for more than twenty years. They had always 
since their entry claimed it as their own, and this land was not, 
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by name, devised by the deceased to any one, as if still his 
property. The legatees insisted, that at first, being relations 
of J. Mandeville, and the premises contiguous to their house, 
they were given to them for a garden, and that their possession 
had ever since been adverse to all the world. Nor was there 
any contract shown to pay rent by them to him; nor any proof 
that rent had ever been demanded by him, while living. With- 
out, then, settling here the disputed title to this property, it is 
sufficient to say, that under these peculiar circumstances such 
a use and occupation of these premises would not warrant the re- 
covery of rent from them in an action of assumpsit at law. 
1 Chit. Pl. 107; Birch v. Wright, 1 D. & E. 387; Smith v. 
Stewart, 6 Johns. 46. Such an action must rest on a contract 
express or implied. Lloyd v. Hough, 1 Howard, 159, and 
cases there cited. And if no implied promise could be raised 
to recover rent, when the occupation is adverse, and no ex- 
press one is pretended to exist, the executor could not legally 
set off this claim against their legacies. 

The rights to the land, or to any rent thereon, must be set- 
tled by a direct action at law, and not in this collateral man- 
ner; and if the legatees do not succeed there, they can be made 
to pay, in trespass, for mesne profits, what they are not liable 
for as rent, ex contractu, when holding adversely. 

A concluding objection to the proceedings below, subsequent 
to overruling the written exceptions to the report, is, that the 
court proceeded to a final decree whilst the claims of two of 
the creditors and two of the legatees were held under consid- 
eration. 

But either those claims are independent and not necessary 
to be decided before a final decision on the rest, —or they are 
so connected, that a decision on them was proper at the same 
time, and then this appeal itself would be premature, and would 
have to be dismissed. 4 Howard, 524; Perkins v. Fourni- 
quet et al., 6 Howard, 206. ‘This, it is understood, is not 
moved, nor desired by either party. 

Such independent claims, however, may properly be suspend- 
ed under the circumstances existing here, according to Royal’s 
Administrators v. Johnson et al., 1 Randolph, 421. 

The judgment below must, therefore, be affirmed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Dis- 
trict of Columbia, holden in and for the County of Alexandria, 
and was argued by counsel. On consideration whereof, it is 
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now here ordered, adjudged, and decreed by this court, that the 
decree of the said Circuit Court in this cause be, and the same 
is hereby, affirmed, with costs. 





Joun D. Murritt anp Tue Bank or New Orteans, APPELLANTS. 
v. ALEXANDER NEILL anp WILLIAM T. SoMERVILLE. 


A merchant who owed debts upon his own private account, and was also a partner 
in two commercial houses which owed debts upon partnership account, executed a 
deed of trust containing the following provisions, viz.:— 

It recited a relinquishment of dower by his wife in property previously sold and in 
the property then conveyed, and also a debt due to the daughter of the grantor, 
which was still unpaid, and then proceeded to declare that he was indebted to 
divers other persons residing in different parts of the United States, the names of 
whom he was then unable to specify particularly, and that the trustee should re- 
mit from time to time to Alexander Neill, of the first moneys arising from sales, 
until he shall have remitted the sum of $15,000, to be paid by the said Neill to the 
creditors of the said grantor, whose demands shall then have been ascertained ; 
and if such demands shall exceed the sum of $15,000, then to be divided amongst 
such creditors pari passu; and out of further remittances there was to be paid the 
sum of $12,000 to his wife as a compensation for her relinquishment of dower, 
and next the debt due to his daughter, and after that the moneys arising from 
further sales were to be applied to the payment of all the creditors of the grantor 
whose demands shall then have been ascertained. In case of a surplus, it was to 
revert to the grantor. 

The construction of this deed must be, that the grantor intended to provide for his 
private creditors only out of this fund, leaving the partnership creditors to be paid 
out of the partnership funds. 

Under the deed, it was the duty of the trustee to divide the first $15,000 amongst the 
private creditors of the grantor, and exclude from all participation therein the 
creditors-of the two commercial houses with which the grantor was connected; 
next to pay the debts due to the wife and daughter; then to pay in full the private 
creditors, or divide the amount amongst them, proportionally. 

The rule is, that partnership creditors shall, in the first instance, be satisfied from 
the partnership estate; and separate or private creditors of the individual partners 
from the separate and private estate of the partners, with whom they have made 
private and individual contracts; and that the private and individual property of 
the partners shall not be applied in extinguishment of partnership debts, until the 
separate and individual creditors of the respective partners shall be paid. 

The American and English cases respecting this rule examined. 


Tis was an appeal from the Circuit Court of the United 
States for the District of Maryland, under the following cir- 
cumstances. 

On the 24th of September, 1839, Luke Tiernan, of the city 
of Baltimore, and Anne, his wife, made a deed of trust to 
Charles H. Carroll, of Livingston County, New York, thereby 
conveying to said Carroll about 5,888 acres of land, part of 
Tuscarora Tract in said Livingston County, of which Luke 
Tiernan was seized in fee simple as his individual property. ' 
The property so conveyed is in said deed estimated to be worth 
about $ 120,000. 
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The deed, among other things, recites that Anne, the wife 
of Luke, had previously joined in a conveyance of various por- 
tions of said tract, the property of said Luke, which before that 
time had been sold, without receiving for her separate use any 
consideration therefor. 

It also recites, that said Luke was indebted to Anne E. Brien, 
at the time of her death, in the sum of $ 4,450, which on her 
death became due to Luke Tiernan Brien, her only child and 
heir at law. 

It also recites, that said Luke “is indebted to divers other 
persons, residing in different parts of the United States of 
America, in a large amount of money in the aggregate, but the 
names of all the persons to whom he is so indebted, and the 
amount due to each respectively, the said Luke Tiernan is now 
unable to specify particularly.” 

The deed then conveys said land to said Carroll in trust, to 
sell and convey the same in the manner therein specified, and 
after paying expenses, including a commission for his services, 
to remit the net proceeds of the first moneys arising from the 
sales, in bank checks or drafts, to Alexander Neill, of Maryland, 
“ until he shall have remitted the sum of $15,000, to be paid 
by the said Alexander Neill to the creditors of the said Luke 
Tiernan, whose demands shall then have been ascertained ; and 
if the demands so ascertained shall exceed the said sum of 
$ 15,000, the same shall be applied in part payment of each of 
said demands, in the ratio that each of said demands respect- 
ively shall bear to the whole sum to be so applied.” 

After said sum of $15,000 shall have been remitted, then 
the sum of $ 12,000 is to be remitted by said Carroll to such 
person as said Anne Tiernan may designate, which is to be in- 
vested for the sole and separate use of said Anne, as a compen- 
sation to her for relinquishing her dower in the land by the 
deed conveyed. 

Then the sum of $ 4,450, with interest from the Ist of Janu- 
ary, 1841, is to be remitted by said Carroll in payment of the 
above-mentioned debt due to Luke Tiernan Brien. 

‘“‘ And after the last-mentioned sum shall have been remitted 
as aforesaid, all the residue of the moneys arising from such 
sales (after deducting the expenses and commissions as afore- 
said) shall be remitted by the said Charles H. Carroll from time 
to time, as the same shall be received, to the said Alexander 
Neill, in the manner herein before provided for the remission of 
the said sum of $ 15,000, and the same shall be applied by the 
said Alexander Neill to the payment of the debts due from the 
said Luke Tiernan to all the creditors of the said Luke, whose 
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demands shall then have been ascertained by the said Alex- 
ander Neill; and in case that the sum so to be applied shall be 
insufficient for the payment of all such demands, then and in 
this case the same shall be applied in part payment of each of 
said demands, in the ratio that each of said demands respect- 
ively shall bear to the whole sum to be so applied to that 
object ; and in case the said sum shall be more than equal to 
the payment of such demands, then and in that case the residue 
thereof shall be paid by the said Alexander Neill to the said 
Luke Tiernan, his heirs, executors, administrators, or assigns.”’ 

The said Carroll, in pursuance of said deed, proceeded to 
make sale of various parts of the property thereby conveyed, 
and from time to time, from the Ist of March, 1841, to the 22d 
of April, 1844, remitted to said Neill, in various amounts, the 
whole sum of $ 15,000, provided to be paid in the first place to 
said Neill out of the net proceeds of sales as above mentioned. 
This sum increased in the hands of Neill, by interest and pre- 
miums on the drafts in which it was remitted, to $ 16,440.55. 

Luke Tiernan was a partner in the commercial firm of Luke 
Tiernan & Son, of Baltimore, the only other partner therein 
being his son Charles Tiernan. This firm was dissolved pre- 
viously to the death of Luke Tiernan, which occurred on the 
9th of November, 1839, and after his death it was conducted 
under the same name by Charles Tiernan. 

Luke Tiernan was also a partner in the commercial firms of 
Luke & Charles Tiernan, and Tiernan, Cuddy, & Co., of New 
Orleans. The partners of the first-named firm were Luke and 
Charles Tiernan, and of the second, Luke Tiernan, Charles 
Tiernan, Calvin Tate, and James McG. Cuddy. 

The firm of Tiernan, Cuddy, & Co. failed in December, 
1835, for a large sum of money. Charles Tiernan was the 
liquidating partner thereof, and was engaged from April, 1836, 
to May, 1842, in collecting the assets of the firm. He collected 
about $ 100,000, the whole of which, and a good deal more, he 
paid in satisfaction of the debts of the firm. Calvin Tate, one 
of the partners, applied for the benefit of the bankrupt law of the 
United States on the 18th of February, 1842, and obtained his 
discharge-under said application. The amount of debts returned 
by him as due by Tiernan, Cuddy, & Co. was $569,069.49, 
and the amount as due to said firm was $ 800,743.47. 

On the 29th of May, 1845, the executors of Luke Tiernan, 
on an account then passed by them with the Orphans’ Court of 
Baltimore County, had in hand a balance in cash to the amount 
of $506.91. They conjecture that, with this balance, debts 
may be collected and other assets may be realized, including 
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the entire real and personal property of said Luke, to the 
amount in all of about $30,000. None of this amount, how- 
ever, so far as appears, was ever collected, except said sum of 
$ 506.91, and the entire estimate is merely conjectural. 

The individual debts of Luke Tiernan, as proved and allowed 
in this case, amount to $ 31,586.25. 

The partnership debts of all the firms in which Luke Tier- 
nan was concerned as a partner, as proved in this case, amount 
to $295,025.74. 

In October, 1843, John D. Murrill, a citizen of the State of 
Virginia, and the Bank of New Orleans, filed their bill in equity 
against Mr. Neill, claiming from him an account of his trust 
under the deed now described, and a distribution of any fund in 
his hands among the creditors of Mr. Tiernan. 'The bill was 
amended by making William T. Somerville a defendant, as 
executor, along with Mr. Neill, of Luke Tiernan. 

The answer of Neill admits the receipt under the deed of 
$ 15,000, increased, by interest from investment, to $ 16,440.55 ; 
and this sum he asks may be distributed among the creditors 
of Mr. Tiernan who may under the trust have right to it. Tes- 
timony was taken to show the insolvency, and the debts and 
assets, of the partnership in New Orleans, and of Luke Tier- 
nan. The separate estate of the latter in Maryland is shown 
to have been adininistered, leaving only $ 506 in the hands of 
the executors, and soine good debts to be collected, and some 
unsalable stocks. 

The court passed an order for notifying creditors of Luke 
Tiernan to file their claims, and under it a number of claims 
have been presented, partnership and individual, against Luke 
Tiernan. The individual amount to $31,586.25, the partner- 
ship to $295,025.74. 

The matters being referred to an auditor to report an account 
upon the claims, he stated two accounts, one applying the fund 
to payment of only the individual creditors, the other to pay- 
ment of them and of the partnership creditors pari passu. 

Upon exceptions taken, the court determined that the indi- 
vidual creditors were to be preferred, and the funds of the trust 
should go to their satisfaction before any payments should be 
made to the partnership creditors. 

The trustee was therefore directed to proceed to distribute 
and pay over the funds accordingly. From this decree, the 
complainants appealed to this court. 


The case was argued by Mr. Mayer and Mr. Johnson ( Attor- 
ney-General), for the appellants, and by Mr. Brown and Mr. 
Meredith, for the appellees. 
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The counsel for the appellants, contending that they were 
entitled to share ratably with the individual creditors in the 
funds proceeding from the lands conveyed, submitted these 
propositions : — 

1. There is no rule at law, nor in equity, which gives sep’ 
rate creditors a priority of payment over joint creditors, out vf 
separate estates ; although the principle is well established that 
joint, that is (more properly) partnership, creditors are first to 
be paid out of partnership property. This principle is founded 
upon the consideration that each partner is interested in the 


. partnership fund, and concerned to see it applied for his exon- 


eration by its paying the common liabilities; and it is pledged 
accordingly, not only for partnership debts, in favor of partner- 
ship creditors, but from each to the other partner for the indem- 
nity of both. The prior right of partnership claims upon the 
partnership estate arises, therefore, from the nature of that 
estate, in reference to the rights of the partners; and does not 
grow out of any limitation of the rights or remedies of the 
partnership creditors. Such being the nature of the partner- 
ship fund, it is regarded, too, as under a prior lien in favor of 
the partnership creditors. The principle, then, which gives the 
priority is not restrictive, but is cumulative, in furnishing a 
security, by this preferred claim to the partnership property, in 
favor of partnership creditors. The rule contended for by the 
appellee has reference only to the marshalling of assets, not to 
the satisfaction, directly or ultimately, of the joint claims. It 
is a rule only “of convenience.” 

2. Whatever may be the rule as to the distinctive appropria- 
tion of separate and joint estates of debtors, it is believed to be 
clear from the authorities, that where there is no joint estate, or 
it is inadequate, or there are no solvent partners, the partnership 
creditors are admitted to dividends, with separate creditors, out 
of the separate estates. 

3. Modern decisions in equity regard partnership claims, and 
satisfy them, as jointly and severally binding the partners. In 
this respect, equity follows the law, and would virtually make 
the property here, under that position, legal assets. The whole 
idea of separate claims having a priority upon separate estates, 
arose from the impression that the partnership claims should not 
be treated in equity as joint and several. 

4. Whether the proceeds of sales under Mr. Tiernan’s deed 
be regarded as legal or as equitable assets, the terms of the 
deed demand a distribution among all creditors, without prefer- 
ence to any class. 

5. But those proceeds are to be regarded as legal assets, and 
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the partnership creditors can no more rightfully be excluded 
from them than they could have been denied, after judgment 
against all the partners, the privilege of levying an execution 
on the lands, if they had not been conveyed. So far as the 
deed provides for creditors generally, it does but what the law 
had ordained, in subjecting the lands to all creditor claims, 
Equity here must follow the law in applying the avails of this 
property. That is the true equity. 

Under the first proposition, the following authorities were re- 
lied upon. 5 Cranch, 34; 5 Serg. & Rawle, 78; Eden on 
Bankruptcy, 169; 3 Ves. jr. 238; 4 ib. 838, 437; 6 ib. 813; 9 
ib. 118, 124, 125; Ex parte Haydon, 2 Bro. C. C. 5; 14 Ves. 
447; 15 ib. 496; 17 ib. 210; 5 Johns. Ch. 60, 74; 2 P. Wms. 
500 ; 2 Russ. 191, 194, 196; 1 Har. & Gill, 96; 8 Peters, 271; 
A Johns. Ch. 525; 3 Madd. 229; Buck’s Cases in Bankr. 227; 
2 Madd. Ch. Pr. 464; 3 Kent, 43, 64, 65; 8 Law Reporter, 
273, Judge Ware’s Decision; Story on Partnership, 363; West 
v. Skip, 1 Ves. sen. 239. 

Under the second, the cases from Vesey and 2 Bro. C. C. 5; 
2 Madd. 464; 5 Serg. & Rawle, 78, cited under the first propo- 
sition, were relied on. 

Under the third proposition, 1 Story’s Equity, 626, $ 676; 1 
Mylne & Keen, 582; 1 Meriv. 539, 572; 2 Johns. Ch. 508; 1 
P. Wms. 682; 3 Ves. jr. 238; 4 ib. 838; 1 Har. & Gill, 96; 2 
Russ. & Mylne, 495; 1 Keen, 219; 1 Gall. 371, 630; 2 Vern. 
292; 2 Ves. 100, 371. 

Under the fourth proposition, Ram on Assets, 317 (8 Law 
Lib.); 1 Vern. 63, 101; 2 ib. 61, 763. 

Under the fifth, 1 Vern. 63, 410, 411; 2 Vern. 764; 1 Sto- 
ry’s Equity, 521, § 553; 22 Pick. 450, 454, 455. 


The counsel for the appellees contended, — 

Ist. That the language of that clause in the deed of the 24th 
September, 1839, which directs that the first $ 15,000 remitted 
by the trustee shall be paid to “the creditors of the said Luke 
Tiernan,” throws upon the appellants the onus of showing that 
the creditors of the partnership firms of Tiernan, Cuddy, & Co. 
and L. & C. Tiernan were meant to be included. ‘Thomas v. 
Beynon, 12 Adolph. & Ellis, 431. 

2d. That, for the purpose of determining the meaning at- 
tached by the grantor to the language of the provisions of said 
deed, and to ascertain what he intended by the same, the court, 
by means of extrinsic evidence, will place itself in his situation, 
by inquiring into all the collateral facts and circumstances that 
can be made ancillary to those objects. Wigram’s Extrinsic 
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Evidence, (2 Lib. of Law and Equity,) Introductory Observa- 
tions, $ 9; the whole of Proposition V., with the notes, and es- 
pecially $$ 61, 62, 71, 72, 73, 74, 77, 78, 79, 95, 96; the whole 
of Proposition VII., with the notes, and particularly $¢ 150, 151, 
152 ; General Conclusions, $$ 211, 212, 213, 214, 215. Broom’s 
Legal Maxims, 262, 263, 294 (1 Lib. of Law and Equity); 
Gresley’s Evidence in Equity, 203; Cheyney’s case, 5 Rep. 
68; Altham’s case, 8 Rep. 155; Counden v. Clark, Hob. 32; 
Smith v. Jersey, 2 Brod. & Bing. 473; Doe v. Harvey, 8 
Bing. 239; Gord v. Needs, 2 Mees. & Wels. 129; Hiscocks v. 
Hiscocks, 5 Mees. & Wels. 367, 368 ; Allen v. Allen, 12 Adolph. 
& Ellis, 451; 1 Greenleaf’s Ev., $$ 286, 287, 288, 290, 297 ; 
Blackwell v. Bull, 1 Keen, 176; Doe v. Morgan, 1 Cromp. & 
Mees. 235; Shore v. Wilson, 5 Scott, N. R. 1037, 1038; Bradley 
v. Steam Packet Co., 13 Peters, 89; Barry v. Combe, 1 Peters, 
640; Barkley v. Barkley, 3 McCord, 269; Doe v. Roe, Geo. 
Decis., Part I. 80. 

3d. That the deed per se, without looking beyond it, or out 
of it, ought to be construed to include only the creditors of 
Luke Tiernan, on his own individual account. Broom’s Legal 
Maxims, (1 Lib. of Law and Equity,) pp. 120, 126, 127, 128, 
140, 141, 150, 151; 1 Preston’s Shep. Touch, ch. 5; 30 Law 
Lib. 150 ef’seq. 

Ath. If this construction be not correct, they will maintain 
that the money in question in this case, which consists of the 
$ 15,000 first mentioned in the deed, with the increase thereof, 
should be divided solely among the individual creditors, and 
that the partnership creditors of said Luke Tiernan, if embraced 
at all in said deed, are secured by the subsequent part thereof, 
which provides that the residue of the proceeds of sales shall 
be divided among all the creditors of said Luke. 

5th. And if neither of said constructions shall be sustained 
by the court, they will further maintain that said Luke Tier- 
nan, if all his debts, both individual and partnership, be taken 
into consideration, made said deed with reference to the rule 
common both to courts of equity and bankruptcy, that individ- 
ual creditors shall first be paid out of individual property, and 
partnership creditors out of partnership property, and that all 
the property conveyed by said deed, being the individual prop- 
erty of Luke Tiernan, must be applied in the first instance to 
the payment of his individual debts. 

They relied on the decree of Lewis H. Sandford, Assistant 
Vice-Chancellor of the First Circuit of the State of New 
York, made with reference to this deed in the case of Slat- 
ter v. Carroll, 2 Sandf. Ch. R. 573; Cary on Part. 220, (5 
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Law. Lib.) ; Ib. 296; Gow on Part. 386; Story on Part. $¢ 363 
— 366, 376; 3 Kent, 64, 65 (4th ed.); Collyer on Part. 337- 
341; 3 Bland, 356; McCulloh v. Dashiell, 1 Har. & Gill, 97; 
Pierce v. Tiernan, 10 Gill & Johns. 253; Tuckers v. Oxley, 5 
Cranch, 44, 45; United States v. Hack, 8 Pet. 271; Wilder v. 
Keeler, 3 Paige, 171; Payne v. Matthews, 6 Paige, 19; 1 Sto- 
ry’s Eq. $ 675; Eden on Bankruptcy, 169 et seqg., 34 Law Lib. 





Mr. Justice DANIEL delivered the opinion of the court 

The original bill in this case having been framed upon a pal- 
pable misapprehension of the position of the parties, and of the 
facts connected with and entering into their rights or their ob- 
ligations, reference to that bill beyond this remark is deemed 
unnecessary. ‘The object of the amended bill filed by the com- 
plainants on behalf of themselves and others, creditors of the 
mercantile houses of Luke Tiernan and Charles Tiernan of 
Baltimore, and of ‘Tiernan, Cuddy, & Co., of New Orleans, 
is to procure an appropriation to those creditors of the sum of 
$ 15,000, remaining in the hands of the defendant Alexander 
Neill, and derived to him from Charles H. Carroll, the trustee 
in the deed from Luke Tiernan, filed as an exhibit with the 
answer of Neill in this cause. This controversy depends, first, 
upon the construction of those clauses of the deed above men- 
tioned, which direct the payment by the trustee to Alexander 
Neill, and the application by the latter of the sum so paid, and, 
secondly, upon the operation of the rules of law, as controlling 
such application in reference to the rights of the separate credi- 
tors of Luke Tiernan, and of the joint creditors of the firms of 
Luke & Charles Tiernan, and of Tiernan, Cuddy, & Co. 

In other words, whether the separate creditors of Luke Tier- 
nan have a prior right of satisfaction from the subject of the 
trust constituting the separate private estate of said Tiernan, or 
have the right to claim against that separate estate pari passu 
only with the several creditors of the mercantile houses of 
which Luke Tiernan was a partner. The facts of this case are 
few and simple, aud are scarcely in any respect controverted ; 
the cause turns, as has already been remarked, upon the con- 
struction of the deed, and upon the rules of equity as applicable 
to the position of the grantor, in relation to the different classes 
of his creditors, at the period of its execution. The language 
of the deed, as indicative of the intention of the grantor, will in 
the first place be adverted to. And in considering this lan- 
guage, it may be remarked, that it nowhere speaks of debts 
due from Luke Tiernan, as a member of the firms of Luke & 
Charles Tiernan, or of Tiernan, Cuddy, & Co., nor mentions 
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nor alludes to those firms, nor to any other mercantile firms 
whatsoever. ‘This deed recites the facts of the relinquishment 
by Mrs. Tiernan of her dower right in a large amount of prop- 
erty previously sold by her husband, and of her consent to a 
similar relinquishment in future sales to be made by the trustee, 
Carroll ; it recites also a debt due from the grantor to Mrs. Anne 
KE. Brien, deceased, which was still unpaid, and was due and 
owing to her son, Luke Tiernan Brien. It then proceeds to de- 
clare, — ‘‘ That whereas the said Luke Tiernan is indebted to 
divers other persons, residing in different parts of the United 
States, in a large sum of money in the aggregate, but the names 
of all the persons to whom he is indebted, and the amounts due 
to each respectively, the said Luke Tiernan is now unable to 
specify particularly. And whereas the said Luke Tiernan is de- 
sirous of conveying the lands hereinafter described, in trust that 
the same shall be sold, and the proceeds thereof applied in the 
manner hereinafter particularly specified.” The deed then, af- 
ter directing a sale by the trustee, provides, that he shall remit 
from time to time, as the same shall be received, ‘‘ to Alexander 
Neill of Maryland, and payable to his order, of the first moneys 
arising from such sales, until he shall have remitted the sum of 
$ 15,000, to be paid by the said Alexander Neill to the credit- 
ors of the said Luke Tiernan whose demands shall then have 
been ascertained ; and if the demands so ascertained shall ex- 
ceed the said sum of $ 15,000, the same shall be applied in part 
payment of each of the said demands, in the ratio that each of 
said demands shall respectively bear to the whole sum $ 15,000, 
so to be applied.” The deed then provides, out of further re- 
mittances arising from sales to be made by the trustee, for the 
payment of $12,000 to Mrs. Tiernan, in compensation for her 
right of dower; and next, for the payment of the debt due to 
the son of Mrs. Anne E. Brien, and then declares, that after the 
last-mentioned sum (i. e. the sum due to Mrs. Brien or to her 
son) shall have been paid, all the moneys arising from such 
sales (after deducting expenses, &c.) shall be remitted by the 
trustee to the said Neill, and the same shall be applied by the 
said Neill to the payment of the debts due from the said Luke 
Tiernan to all the creditors of the said Luke, whose demands 
shall then have been ascertained by the said Alexander Neill ; 
‘and in case that the sum so to be applied shall be insufficient 
for the payment of all such demands; then, and in this case, 
the same shall be applied in part payment of each of said de- 
mands, in the ratio that each of said demands respectively shall 
bear to the whole sum to be so applied to that object; and in 
case the said sum shall be more than equal to the payment of 
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such demands, then, and in that case, the residue thereof shall 
be paid by the said Alexander Neill to the said Luke Tiernan, 
his heirs,” &c. 

We have already adverted to the circumstance, that the 
grantor in this deed has nowhere alluded to any mercantile 
concern with which he was associated; that he was disposing 
of a subject confessedly his own separate property; that he 
has not said, that whereas Luke Tiernan & Son, or Tiernan, 
Cuddy, & Co., but that Luke Tiernan, was indebted to Mrs. 
Tiernan and to Mrs. Brien, and to divers other persons residing 
in different quarters of the country. This would not be the 
language of a merchant, (still less of a practised and extensive 
merchant,) when intending to designate the firm of which he 
makes a part. On such occasions he never mentions himself 
individually, unless he intends expressly to distinguish be- 
‘tween himself and his house, and would always be so under- 
stood by established mercantile acceptation. And again, if, in 
the construction of this deed, the name of Luke Tiernan is to 
be taken as synonymous with Luke Tiernan & Son, and Tier- 
nan, Cuddy, & Co., we should be driven to the conclusion that 
these several firms were indebted to Mrs. Tiernan in considera- 
tion of her relinquishment of her dower in her husband’s es- 
tate, and to Mrs. Brien for the private debt due to her, — for all 
these creditors are grouped in the same category. Their claims 
originate in the same source,—2in the obligations of Luke 
Tiernan. The language of the deed is, that Luke Tiernan 
is indebted to Mrs. Tiernan, and to Mrs. Brien; and the same 
Luke Tiernan it is who is also indebted to divers other persons 
residing in different parts of the United States. Such a con- 
struction of the deed involves, we think, a violation of the plain 
meaning of the terms of the instrument, and leads to confusion 
and absurdity. 

It has been insisted for the appellants in this case, that the 
admission by the grantor of a large amount of claims against 
him, of the diversity of the residence of his creditors, and of 
the inability on his part at once to designate those creditors 
and their demands, should be received as proof that the deed 
was never intended to be limited to the private creditors of the 
grantor, who, it is contended, must, as well as the extent of their 
claims, have been known; but was designed to embrace all 
his partnership liabilities. We have just stated that such an 
interpretation of the deed is inconsistent with the meaning of 
its language. But if we look beyond the deed, to the position 
of the parties at the time of its execution, is there any prob- 
ability arising from that position, which can justify the conclu- 
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sions urged in this respect for the appellants? The grantor in 
this deed appears to have been at one time the possessor of 
great wealth; the deed made an exhibit in this case shows 
that he was the possessor of an unusual extent of property. 
It is almost certain, too, from the character and situation of the 
subject of this conveyance, as well as from other circumstances 
disclosed by the record, that its owner must have been the pro- 
prietor of many other constituents of a large estate, both with- 
in and without the city and State of his residence. That a 
man thus situated should necessarily be engaged in a variety 
of transactions; should employ numerous agents; that many 
of his transactions, both as to persons and contracts, should be 
conducted by agents; that his knowledge with respect to per- 
sons and undertakings should in their detail be dependent on 
information to be derived from agents thus employed, —are cir- 
cumstances, in our view, falling within the range of daily ex- 
perience, and such as not only may explain the language of an 
instrument intended to embrace the transactions of one so sit- 
uated, but which in fact render such language proper, in order 
to bring it within the bounds of experience and truth. The 
daily habits of one so situated must imply, to some extent, an 
ignorance of the precise detail of all that may be consequent 
upon them. We think it natural, (nay, with a due regard to 
truth, inevitable, ) that one so situated, if called upon on an emer- 
gency, should admit his inability to enumerate all that he had 
done, — all that he had authorized to be done through others, — 
and every consequence which might flow from the one or the 
other. The language of Mr. Tiernan we consider, therefore, as not 
more comprehensive than was appropriate to embrace his private 
liabilities. The debts due to his wife and to Mrs. Brien were 
strictly domestic obligations, necessarily within his knowledge ; 
were regarded as of a peculiarly sacred character ; and therefore 
were provided for, exempt from the contingency of an ultimate 
insufficiency of funds. But even these claims, however sacred 
they may have been deemed, were not permitted absolutely 
to precede a contribution at least to other creditors whose con- 
dition might be known; but they have been postponed to these 
pro tanto. The language of that portion of the deed which, 
after the payment directed to be made to Mrs. Tiernan and to 
Luke Tiernan Brien, and after distribution of the first fifteen 
thousand dollars received from the trustee, directs the applica- 
tion of the subsequent proceeds of the trust subject to all the 
creditors of the grantor then ascertained, and, in the event of 
a surplus, the payment of that surplus to the grantor, has been 
earnestly pressed on our attention. It has been argued upon 
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this provision of the deed, either that it is expressive of the 
intention of Luke Tiernan to let in all his creditors, social as 
well as individual, or that it is fraudulent, as interposing a 
hindrance on one or the other class, or on both the classes of 
his creditors, by an attempt to retain the proceeds of the land, 
in opposition to their rights. We cannot yield to this argu- 
ment the ends it was designed to accomplish. We think that 
the terms of this latter provision, so far from enlarging the 
meaning of the former, so as to let in upon the trust subject 
the creditors of the firms before mentioned, tend rather to 
strengthen the limit presented by the former provision when 
standing alone. For although the distribution of the money 
to be received by Neill is to be made amongst all the credi- 
tors, they are still the creditors of the said Luke Tiernan be- 
fore spoken of, and the creditors of no other person. This 
mode of expression, coming from an individual practised in the 
habits and language of merchants, we regard as a confirmation 
of the intention previously expressed, rather than as proof of a 
departure from that intention. Next, as to any evidence of 
fraud resulting from the direction to pay over to the grantor 
in the deed any surplus which might remain after satisfying 
the separate creditors; we can perceive no proof of fraud, no 
attempt to hinder or delay the creditors in this direction. Noth- 
ing is more probable than that Luke Tiernan might have con- 
sidered the effects of Luke Tiernan & Son and of Tiernan, 
Cuddy, & Co., represented to be of a large amount, as ade- 
quate to meet the joint responsibilities of those firms ; or, at any 
rate, he might have insisted upon his right to refer the partner- 
ship creditors to the partnership funds in the first instance, and, 
until these should be shown to be insufficient, to retain posses- 
sion of his separate private estate. ‘The argument then ap- 
pears to be defective in either aspect in which it is applied. 

The second principal position assumed for the appellant is 
this ; that, conceding the fifteen thousand dollars in controversy 
to have been ever so clearly appropriated by Luke Tiernan to 
his separate creditors, still, under principles of equity, such an 
appropriation cannot be maintained; but that those principles 
authorize the partnership creditors of Tiernan & Son, and of 
Tiernan, Cuddy, & Co., to charge that fund pari passu with 
the separate creditors of said Tiernan. 

The rule in equity governing the administration of insolvent 
partnerships is one of familiar acceptation and practice; it is 
one which will be found to have been in practice in this 
country from the beginning of our judicial history, and to 
have been generally, if not universally, received. This rule, 
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with one or two eccentric variations in the English practice 
which may be noted hereafter, is believed to be identical with 
that prevailing in England, and is-this: — That partnership 
creditors shall in the first instance be satisfied from the part- 
nership estate ; and separate or private creditors of the individ- 
ual partners from the separate and private estate of the partners 
with whom they have made private and individual contracts ; 
and that the private and individual property of the partners 
shall not be applied in extinguishment of partnership debts, 
until the separate and individual creditors of the respective 
partners shall be paid. The reason and foundation of this rule, 
or its equality and fairness, the court is not called on to justify. 
Were these less obvious than they are, it were enough to show 
the early adoption and general prevalence of this rule, to stay 
the hand of innovation at this day; at least, under any motive 
less strong than the most urgent propriety. 

This rule may be traced back in England, with certainty, to 
the cases of Ex parte Crowder, in 2 Vernon, 706, (in 1715,) 
and of Ex parte Cook, 2 P. Wms. 500, (in 1728,) nearly a cen- 
tury and a half since. It was affirmed by Lord Hardwicke in 
Ex parte Hunter, in 1 Atkyns, 228, (in 1742,) and continued 
unchanged until the year 1785, when a material innovation 
was made upon it by Lord Thurlow, in the case of Ex parte 
Hodgson, 2 Bro. Ch. Rep. 5. By the decision last mentioned, 
the established practice then of sixty years was so changed, and 
the distinction between joint and separate creditors so broken 
up, that the former were permitted to come in, and to receive 
dividends pari passu with the latter, from the separate estate. 

This change led to the practice of filing a bill on behalf of 
the separate creditors, to restrain the order in bankruptcy when- 
ever there was a joint estate, and by this means the rights of 
the joint and separate creditors on their respective funds were 
maintained : a proceeding which could rest on no other founda- 
tion, than the peculiar equities of these different parties with 
respect to the funds with which they had been respectively 
connected. In consequence of the inconvenience of Lord 
Thurlow’s rule, and of the injustice it was thought to involve, 
Lord Loughborough reéstablished the practice that had so long 
previously existed, with the single modification of permitting 
the joint creditors to prove under a separate commission ; but 
denying to them any right to dividends, until after the separate 
creditors were satisfied. The reasoning of his Lordship, as 
going to show that his decision is founded in pure principles of 
equity, is peculiarly forcible. Speaking of the rule of Lord 
Thurlow, he says, — “The difficulty that has struck me upon 
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it is, that what I order here sitting in bankruptcy, I shall for- 
bid to-morrow sitting in chancery ; for it is quite of course to 
stop the dividend upon a bill filed. The plain rule of distribu- 
tion is, that each estate shall bear its own debts. The equity 
is so plain, that it is of course upon a bill filed. The object of 
the commission is to distribute the effects with the least ex- 
pense. Every order I make to prove a joint debt on a separate 
estate, must produce a bill in equity. It is not fundamentally 
a just distribution, nor a convenient distribution. Every 
creditor of the partnership would come upon the separate 
estate. The consequence would be, the assignees of the sepa- 
rate estate must file a bill to restrain the dividend upon all 
these proofs, and make the partners parties. But there is an- 
other circumstance. It is a contrivance to throw this upon the 
separate estate.”” Again his Lordship says, — “It is not stated 
as a case where there are no joint funds. Here it is only that 
there are two funds. Their proper fund is the joint estate, and 
they must get all they can from that first. I have no difficulty 
in ordering them to be permitted to prove; but not to receivea 
dividend.”” ‘This doctrine of Lord Loughborough, deduced, as 
he tells us, not less from fundamental principles of equity, than 
from convenience in the administration of bankrupts’ estates, 
appears to have been followed in England ever since. The 
numerous cases chiefly before Lord Eldon going to sustain this 
position, would, if quoted, unnecessarily encumber our opinion ; 
they are collected in note 1 to the case of Elton ex parte, 3 
Vesey by Sumner, p. 242. It may be proper in this place to 
metition the two departures permitted by the Court of Chan- 
cery in England from the general rule pursued by that court, 
which departures were adverted to in a previous part of this 
opinion. The first is presented in the instance in which the 
petitioning creditor, though a joint creditor, is permitted to 
charge the separate effects pari passu with the separate credi- 
tors, because, as it is said, his petition, being prior in time, is in 
the nature of an execution in behalf of himself and the separate 
creditors. The second is that in which there are no joint 
effects at all. In this last instance it is said that the joint 
creditors may come in for dividends pari passu on the separate 
effects; though if there be joint effects, though of the smallest 
possible amount, this priviledge would not be allowed. These 
exceptions it seems difficult to reconcile with the reason or 
equity on which the general rule is founded; they are but ex- 
ceptions, however, and cannot impair that rule. They do not, 
for aught we have seen, appear to have been recognized by the 
courts of this country. The case of Tucker v. Oxley, 5 














= a 


428 SUPREME COURT. 


Murrill et al. v. Neill et al. 








Cranch, 34, was a case at law, and the court in that case, 
whilst they admitted the joint creditors to prove and to receive 
dividends against the separate estate, explicitly recognized the 
authority of Ex parte Elton, and the power and the duty of a 
court of chancery, upon application thereto, to prevent the 
diversion of the separate fund. The latter exception above re- 
ferred to was considered by the Court of Appeals of Maryland, 
in the case of McCulloh v. Dashiell, 1 Harris and Gill’s 
Reports, 97, and by that court expressly repudiated. 

The doctrine upon this question of distribution, as illustrated 
both in the English and American decisions, will be found to 
be ably treated in the case of Murray v. Murray, 5 Johnson’s 
Chancery Reports, 72 et seq.; and by Archer, Justice, in the 
case of McCulloh v. Dashiell, in 1 Harris and Gill, pp. 99 to 
107; and the authorities, both English and American, are col- 
lated in a learned note in the third volume of Kent’s Commen- 
taries, beginning on p. 65 of that volume. 

The proper conclusion from these authorities we deem to be 
this, as is stated also by Justice Story in his treatise on Part- 
nership, p. 376, where he says, —‘‘It is a general rule, that 
the joint debts are primarily payable out of the joint effects, 
and are entitled to a preference over separate debts of the 
bankrupt ; and so, in the converse case, the separate debts are 
primarily payable out of the separate effects, and possess a like 
preference ; and the surplus, only after satisfying such priorities, 
can be reached by the other class of creditors.” 

Upon a full consideration of this cause, we are of the opinion 
that, upon either ground of objection urged to the decree of the 
Circuit Court, that decree should be affirmed, and it is hereby 
accordingly affirmed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Maryland, and was argued by counsel. On consideration 
whereof, it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said Circuit Court in this 
cause be, and the same is hereby, affirmed, with costs. 
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Dantet L. Grove, Apretiant, v. Jonn McP. Brien, Ropert Giimor, 
Witiiam Fow te, Wittiam H. Fow te, anp Grorce D. Fow es, 
TRADING UNDER THE Firm oF Witiiam FowLe & Sons, De- 
FENDANTS. 


Cross Sutt. 


Rosert Gitmor, Compiatnant, v. Danie L. Grove, Jonn McP. 
Brien, Wittiam Fowre, Witiiam H. Fow te, anp Georce D. 
Fow Le, TRADING UNDER THE Firm oF Wituiam Fow.e & Sons, 
DEFENDANTS. 


Where a manufacturer upon the upper waters of the Potomac shipped five hundred 
kegs of nails to Alexandria, taking from the master of the canal-boat a receipt 
saying that the nails were “to be delivered to Fowle and Sons in Alexandria, for 
the use of Robert Gilmor of Baltimore,” and on the same day sent a letter to the 
consignees, advising them that the goods were consigned for the use of Gilmor, 
such delivery and bill of lading operated as a transfer of the legal title to Gilmor, 
who was in fact the consignor. 

The effect of a consignment of goods, generally, is to vest the property in the con- 
signee ; but if the bill of lading is special to deliver the goods to A for the use of 
B, the property vests in B, and the action must be brought in his name in case of 
loss or damage. 

Therefore, the kegs of nails in the hands of Fowle & Sons were not subject to an 
attachment by the creditors of the manufacturer; nor had Fowle & Sons any 
valid lien upon them for previous advances to him. The title to the nails had 
passed to Gilmor before they came into the possession of Fowle & Sons. 

In this case the manufacturer acted bond fide, in the transfer of the goods, for the 
purpose of securing a preéxisting debt to Gilmor. This being so, there was no 
necessity for Gilmor’s expressing his assent to the transfer, in order to the vesting 
the title. The manufacturer was a competent witness. 


Tis was an appeal from the Circuit Court of the United 
States for the District of Columbia and County of Alexandria. 

It was a controversy respecting the right to certain kegs of 
nails, which were in the hands of William Fowle & Sons, in 
Alexandria. 

On the 14th of March, 1843, the following was the position 
of the several parties who had any concern in the matter. 

John McPherson Brien carried on an extensive iron concern 
upon the waters of Antieatam Creek, in Maryland, near the Po- 
tomac River above Harper’s Ferry. He was indebted to Rob- 
ert Gilmor of Baltimore, to Daniel L. Grove of Alexandria, and 
to William Fowle & Sons of the same place. 'To the last-men- 
tioned house he had been in the habit of sending nails from the 
foundry, and upon the preceding 21st of February had written 
the following letter. 


“ Antieatam, February 21, 1843. 
“Messrs. Wm. Fowie & Sons : — 
‘Gentlemen, — Your account of sales, &c., has been exam- 











430 SUPREME COURT. 





Grove v. Brien et al. 





ined and found correct, and charges for your commission, &c., 
made in my books accordingly. 

“The water I learn will be put into the canal in a day or two, 
when I shall embrace the first opportunity to forward you the 
nails you have ordered. 

“Yours, most respectfully, 
“ Jno. McP. Brien.” 


In this state of affairs, Brien made a shipment by one of the 
canal-boats, and took the following receipt : — 


“ Received, March 14, 1843, of John McP. Brien, 500 kegs 
of nails, to be delivered to William Fowle & Sons, Alexandria, 
D. C., for the use of Robert Gilmor, Esq., Baltimore, in good 
order. 

“ Grorce H. Suarpcess, 
For Isaac SHarRPLEss.”’ 


Upon the same day the following letter was written, which, 
it appeared by the testimony, was not mailed at Mr. Brien’s 
post-office, but brought down the canal by the boatman, and 
mailed at Georgetown, on the 20th. It was received by Fowle 
& Sons on the 21st. 


“To Messrs. Wu. Fowte & Sons: — 

“Gentlemen, — We have this day shipped on board of Capt. 
Sharpless’ boat, and consigned to you, for the use of Robert 
Gilmor, Esq., Baltimore, 500 kegs nails, viz. 27 3d., 34 4d., 
68 6d., 99 8d., 107 10d., 58 12d., 22 20d., and 17 30d. nails ; 
22 2d., 7 Sd., and 15 10d. brads; 10 Sd. and 12 10d. fencing, 
which we hope will arrive in good order. You will please pay 
Capt. Sharpless his freight, and oblige yours, respectfully, 

“Jno. McP. Brien, 
Per Jas. S. Primrose. 
“ March 14, 1843.” 


_Postmarked, ‘‘ Georgetown, D. C., March 20.” 

Upon the preceding 23d of January Grove had filed a bill 
(the origin of all these legal proceedings) against Brien and 
Fowle & Sons, stating that Brien was indebted to the com- 
plainant in the sum of $1089.50, and praying that an attach- 
ment might issue against his funds and effects in the hands of 
Fowle & Sons. As soon as the nails arrived, viz. on the 20th 
of March, the marshal served the attachment and subpeena. 

It may be here stated, that Gilmor obtained leave of the court 
to be made a defendant, and afterwards filed his answer and 
cross-bill. 
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It is not necessary to state the progress of the suit through 
all its details. The parties all answered, and much testimony 
was taken, including that of Brien, which was objected to by 
the counsel for Grove. _ Proper parties were also made in place 
of some who had died. 

Fowle & Sons in their answer set forth their previous deal- 
ings with Brien, the letter (above inserted) of the 21st of Feb- 
ruary, and claimed that Brien was indebted to them on account 
of prior transactions, for which balance so due they had a lien 
on the nails. 

The answer of Gilmor, and his cross-bill, state substantially 
the same facts, and, after referring to the attachment of the nails 
in controversy by Grove, say,— That John McP. Brien was 
indebted to Robert Gilmor, (besides other large indebtedness, ) 
in the amount of a draft for $4,405.40, which was drawn by 
Brien on Gilmor and by him accepted, and at maturity paid by 
Gilmor, at the request and solely for the use of Brien. That 
previous to the shipment of the said nails, it was agreed be- 
tween Brien and Gilmor, that Brien should ship to Gilmor the 
500 kegs of nails, on account of, and to be applied in part liqui- 
dation of, such preéxisting debt. 

It then proceeded to state the shipment, and claimed the nails 
as his property. 

The answer of John McP. Brien to the original and cross- 
bills neither admits nor denies his indebtedness to Grove, as 
charged in his original bill, but calls for proof. He states his 
indebtedness to Gilmor, as alleged in the cross-bill, and admits 
that, according to a previous agreement between himself and 
Gilmor, and in consideration of such preéxisting indebtedness, 
he shipped the 500 kegs of nails in controversy, on the 14th of 
March, 1843, to the care of Wm. Fowle & Sons. That by let- 
ter dated the 14th of March, 1843, he advised said Wm. Fowle 
& Sons, that the said nails, a particular description of which is 
contained in the letter, were forwarded to them, for the use of 
Robert Gilmor, of Baltimore, and also inclosed them the receipt 
or bill of lading of the common carrier, to whom the said nails 
were delivered, which expressed that the same were shipped for 
the use of Robert Gilmor, and denies all fraud, combination, &c. 

Grove answered the cross-bill, stating his ignorance general- 
ly of the facts, calling for proof, and-charging that the consign- 
ment for Gilmor’s use, if made, was fraudulent, &c., &c. 

The result of the evidence in the suit may be stated to es- 
tablish the debt of Brien to Gilmor, to Grove, and to Fowle & 
Sons, and the question was which creditor had the preference. 
The account of the sale of the nails was thus presented by 
Fowle & Sons. 
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It will be perceived that their prior debt is not brought intc 
the account. 


“Sales 500 casks nails, received from the Antieatam Iron- 
Works, for account and risk of whom it may concern. 


“ Account of the sale of the nails by William Fowle & Sons. 


1845. 
Nov. 8. R. Crupper, 100 casks, 10,000lbs. 
at $43,6 months’ credit, . $412.50 
1846. 
Oct. 27. James Green, 400 casks, 40,000lbs. 
at $34, 6 months’ credit, . 1,400.00 
—— $ 1,812.50 
1843. Charges. 


Mar. 18. Paid freight on 500 kegs nails, $ 75.00 
Interest on $75 till sales are due, 17.54 
Wharfage, $5; drayage, $3.75, 8.75 


Storage, at } cents per cask per 





month, . " ' ; 152.25 
Labor, receiving, piling, and de- 
livering, . : : ; 5.00 
Cooperage, . . , . 4.25 
Fire insurage, 5.100 per $ 100 a 
month and policy, $1, . . 42.00 
Commission and guarantee, 6 per 
cent., . ‘ : ; . 108.75 
413.54 
- Net proceeds average cash, February ——. 
7 -10th, 1847, . ; ‘ ‘ . $1,398.96 


E. E. 
“Wn. Fowie & Sens. 
“Alexandria, October 28th, 1846.” 


On the 31st day of October, 1846, the Circuit Court passed 
the following decree. 
' “ Final Decree. 


** And now here, at this day, to wit, at a court continued and 
held for the district and county aforesaid, the 31st day of Octo- 
ber, 1846, came the parties aforesaid by their solicitors, and 
these causes being set for hearing, and coming on to be heard 
this 3lst day of October, 1846, upon the original, amended, 
and cross-bills, demurrer, answers, general replication, deposi- 
tions, exceptions, agreements of counsel, interlocutory decrees 
and orders, and other papers, and it appearing to the court that 
all the parties defendant to said original, amended, and cross- 
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bills had duly answered the same, and the arguments of counsel 
being heard, the court doth order, adjudge, and decree, that the 
amount of sales by the defendants, William Fowle & Sons, of 
the nails in controversy, made under an order in these causes 
of May term, 1844, not having been excepted to, be and the 
same is hereby confirmed. And the court proceeding first to 
decide upon the original bill filed by the complainant, Daniel 
L. Grove, doth adjudge, order, and decree, that the resident de- 
fendants, William Fowle & Sons, had not, at the filing of the 
said original bill, or at any time since, in their hands any prop- 
erty, effects, or money belonging to the said non-resident de- 
fendant, Jno. McP. Brien; and do further adjudge, order, and 
decree, that said original bill be dismissed, and that the said 
Daniel L. Grove do pay to the defendants thereto their costs in 
that behalf expended. 

“ And the court proceeding now to consider and decide upon 
the cross-bill, filed by the said Robert Gilmor in this cause, 
doth adjudge, order, and decree, that the said Robert Gilmor 
recover of the said John McP. Brien the sum of four thousand 
four hundred and five dollars and forty cents, the amount of 
the draft in the said cross-bill mentioned, with interest thereon 
from the 4th day of March, 1843, till paid; to be credited, 
however, by the sum of one thousand eight hundred and twelve 
dollars and fifty cents, as of the 14th day of March, 1843; the 
said sum of $1,812.50 being the gross amount of the sales of 
the said five hundred kegs of nails, as shown by the account of 
sales of the said William Fowle & Sons above mentioned ; and 
the court doth further order and decree, that the said William 
Fowle & Sons, out of the said one thousand eight hundred and 
twelve dollars and fifty cents, the proceeds of the sales of said 
nails in their hands, retain the sum of four hundred and thirteen 
dollars and fifty-four cents, in discharge and payment of the 
freight on the shipment of said nails, for storage, insurance, 
commission on sales, and the other items of charge against the 
said nails set forth in their said account of sales; and the court 
doth further adjudge, order, and decree, that the said William 
Fowle & Sons are not entitled to any lien on the said nails, or 
their proceeds, for the sum of $334.60 claimed by them to be 
due as a general balance of account on previous transactions 
between them and the said John McP. Brien. The court doth 
further adjudge, order, and decree, that William Fowle, Wil- 
liam H. Fowle, and George D. Fowle, composing the firm of 
William Fowle & Sons, pay over to the said Robert Gilmor 
the sum of one thousand three hundred and ninety-eight dol- 
lars and ninety-six cents, being the balance of the sales of the 
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said nails in their hands, after deducting the said sum of $ 413.54 
in manner aforesaid. And the court further adjudge, order, 
and decree, that the said Robert Gilmor recover of the defend- 
ants to said cross-bill his cost against them in that behalf ex- 
pended. 

“From which decree the complainant, Grove, in the original 
bill, and a defendant in the cross-bill, prays an appeal to the 
Supreme Court of the United States, which is granted, upon 
his giving bond and security in the sum of $2,500, to be ap- 
proved by the court or one of the judges thereof.” 

Upon this appeal, the case came up to this court. 


It was argued by Mr. Davis, for the appellant, and Mr. 
Francis L. Smith, and Mr. Meredith, for the appellee. 


The points raised by Mr. Davis, upon which the decision of 
the court turned, were the following. 

If the deposition of Brien be admitted, still, on consideration 
of the whole evidence, the case of the answer and cross-bill is 
not proved. 

(a.) The deposition is silent as to the alleged “ previous 
agreement”; nor is any communication with Gilmor prior to 
the attachment shown. 

(6.) The statement of the consideration is defective, — as in 
the cross-bill,— being merely his drawing on Gilmor, who 
accepted and paid the draft; “in consideration of which draft 
and other indebtedness,” &c. 

5. He then states, Ist, that he shipped 500 kegs of nails to 
Fowle & Sons, for use of Gilmor; 2d, that he took the an- 
nexed receipt; 3d, that the letter of March 14, 1843, was writ- 
ten by his authority. What that letter contained does not ap- 
pear. If it be supposed to be the one produced by Fowle & 
Sons, then, — 

1. It is not proved, and so cannot be read against any but 
Fowle & Sons. 

2. If it be read against the complainants, it did not reach 
Fowle & Sons till after the attachment, and was not mailed till 
the day of the attachment. 

It is not shown that the receipt ever left Brien’s possession 
prior to the attachment or prior to his deposition. 9 Leigh, 181. 

It is submitted that these facts, if believed, do not amount to 
a transfer of the title to the nails to Gilmor, prior to the at 
tachment. Tiernan v. Jackson, 5 Pet. 597-599; Williams v. 
Everett, 14 East, 582; Grant v. Austen, 3 Price, 58; Scott et 
al. v. Porcher, 3 Meriv. 652, 663, 664; Story on Agency, 
§ 377, note 3; The Frances, French’s claim, 8 Cranch, 359, 
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363; 3 Cond. R. 224; and Dunham and Randolph’s claim, 8 
Cranch, 354, 358; 3 Cond. R. 222, 223; The Constantia — 
Henrickson, 6 Rob. Adm. 321; Abbott on Ship. 328, 329, (5th 
Am. ed.) § 6; The Venus, 3 Cond. R. 181 (note 2); 2 Kent’s 
Com. 532, 533, note a (3d ed.); 3 B. & A. 321. 

The receipt is not a bill of lading; or if it be one, the mere 
taking it does not change the property, nor the mere indorse- 
ment, without delivery of it. Abbott on Ship. 329, 330; 
Mitchel v. Ede, 3 Perry & D. 513; 8. C., 11 Adolph. & Ell. 
888; 1 Bos. & Pul. 563; 1 Pet. 386. 

But, in fact, the deposition shows that these nails were con- 
signed generally to Fowle & Sons on their order; that the con- 
signment for use of Gilmor is an afterthought, to cover the 
property from attachment, and a device frequently resorted to 
by Brien for such purposes; and that Brien’s deposition is un- 
worthy of credit. 











The counsel for the appellee, after examining the evidence 
to prove that the nails were shipped by Brien to pay a preéxist- 
ing debt to Gilmor, made the following points. 

Tf, then, as we insist, the evidence just alluded to proves 
that the nails were shipped under a special contract between 
Brien and Gilmor, in consideration of a preéxisting debt, due 
from the former to the latter, they became the property of Gil- 
mor, on the 14th day of March, 1843, and are not liable to the 
lien of an attaching creditor, and on this ground the attachment 
of Grove must fail. Story’s Com. on Agency (ed. 1839), $ 362, 
and cases cited in note 2; Weymouth v. Boyer, 1 Ves. jr. 416; 
Coxe et al. v. Harden et al., 4 East, 211; Burn v. Carvalho, 4 
Mylne & Craig, 690 ; Wood . Roach, 2 Dall. 180; 1 Yeates, 177. 

In view of these positions, we further submit, that immedi- 
ately upon the receipt of the nails by Sharpless, the common 
carrier, and his signing the bill of lading, expressing on its 
face that they were to be delivered to Wm. Fowle & Sons, for 
the use of Robert Gilmor of Baltimore, the absolute title to the 
nails vested in Gilmor, and their delivery to Sharpless, the car- 
rier, operated in law as a delivery to Gilmor. The rule is the 
same whether the goods be sent from one inland place to anoth- 
er, or beyond sea. Holt on Shipping, 359; Story’s Com. on 
Agency, § 361, and cases there cited; 2 Kent’s Com. (ed. 
1847), part 5, p. 499; Smith v. Bowles, 2 Esp. Cases, 578 ; At- 
kin v. Barnwick, 1 Stra. 165; Evans v. Martlett, or Martell, 1 
Ld. Raym. 271, and also reported in 12 Mod. Rep. 156, and in 
3 Salk. 290, which is strongly analogous to the case at bar; 
Dawes v. Peck, 8 Term Rep. 330; Allen v. Williams, 12 Pick. 
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297; Buffington et al. v. Curtis et al., 15 Mass. 528, and cases 
there cited; Ludlowe v. Bowne, 1 Johns. 15; Potter v. Lan- 
sing, Ibid. 215; Summeril v. Elder, 1 Bin. 106; Griffith v. 
Ingledew, 6 Serg. & Rawle, 429; King v. Meredith, 2 Camp. 
639; Copeland v. Lewis, 2 Starkie’s N. P. 33; Howland v. 
Harris, 4 Mason, C. C. 502. 

‘The letter of advice from Brien to Wm. Fowle & Sons was 
a declaration of trust, and an irrevocable appropriation of the 
nails for the use of Robert Gilmor. Walter et al. v. Ross et al., 
2 Wash. C. C. 288 ; Sharpless v. Welsh et al., 4 Dall. 279 ; Row 
v. Dawson, 1 Ves. sen. 331; Stevenson v. Pemberton, 1 Dall. 
4; Corser v. Craig, 1 Wash. C. C. 424; 2 Story’s Eq. Jur. 
1044, 1045. 

The letter of advice to Fowle & Sons, the consignees, con- 
nected with the execution of the bill of lading and the deliv- 
ery to the carrier for the use of Gilmor, amounts to such an as- 
signment and transfer of the property in the nails to Gilmor, or 
to his use, as to protect them effectually against the claims of 
any attaching creditor. They amount to an order drawn on the 
whole fund. Mandeville v. Welch, 5 Wheat. 277 —286 ; Story’s 
Conflict of Laws, p. 324, $ 396 ; Bac. Abr. (Gwillim’s ed. 1846), 
381, and cases there cited ; 2 Kent’s Com. (ed. 1847), 548, 549; 
Lickbarrow v. Mason, 2 Term Rep. 63; Nathan v. Giles, 5 
Taunt. 558; Meyer v. Sharpe, Ibid. 79; S. C., 1 Marsh. 233 ; 
Wright v. Campbell, 4 Burr. 2051; Cuming v. Brown, 9 East, 
506 ; Newsom v. Thornton, 6 East, 16; Gardner v. Howland, 2 
Pick. 599; Peters v. Ballistier, 3 Pick. 495; Hodges v. Harris, 
6 Pick. 359 ; Rowley v. Bigelow, 12 Pick. 307; Dawes v. Cope, 
4 Bin. 258; Chandler v. Belden, 18 Johns. 157; Bholen et al. 
v. Cleveland et al., 5 Mason, C. C. 174; Wilmshurst v. Bow- 
ker, 7 Man. & Grang. 882; Conard v. Atlantic Ins. Co., 1 Pet. 
419; Wakefield v. Martin, 3 Mass. 558; Holt on Shipping, p. 
362, § 4, p. 365, $ 8, p. 373, $ 15, p. 374, § 16, p. 377, § 19. 

Notice of acceptance by Gilmor was not necessary, the goods 
having been shipped to pay a precedent debt. Anderson v. 
Van Alen, 12 Johns. 343; Wheeler v. Wheeler, 9 Cowen, 34; 
Holland v. Dale, 1 Alabama, 263. 

The attaching creditor can occupy no better footing than the 
absent defendant. Wilson v. Davisson, 5 Munf: 178; United 
States v. Vaughan, 3 Bin. 394. 

The rights of parties arising from the shipment of the nails 
should, we suppose, be governed by the local law of the State 
of Maryland, where the shipment was made. Story’s Conflict 
of Laws, $$ 397, 398, 399; Black et al. v. Zacharie & Co., 3 
How. 483. These cases establish that an assignment of per- 
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sonal property, which is valid by the laws of the country where 
it is made, is binding everywhere. Adopting the course which 
was pursued in Black v. Zacharie, the appellee Gilmor took the 
depositions of Messrs. Glem and Brent, two eminent counsel- 
lors, who gave an opinion that the letter of advice from Brien 
to Wm. Fowle & Sons, and the carrier’s receipt, according to 
the course of decision of the Court of Appeals of Maryland, 
vest an absolute right to the nails in controversy in Robert 
Gilmor. In support of their opinions, they refer to the cases of 
Powell v. Bradlee, 9 Gill & Johns. 220, and 2 Harr. & McHen. 
453. 

The claim of Wm. Fowle & Sons cannot be sustained, be- 
cause no account has been filed showing the balance claimed 
by them, and further, that they have only asked relief by their 
answer. A cross-bill was necessary. Talbot v. McGee, 4 Mon- 
roe, 379; Pattison v. Hull, 9 Cowen, 747. 

The nails were not shipped, as Wm. Fowle & Sons suppose, 
to answer their order of the 21st of February, 1843, but for the 
benefit of Gilmor, in the manner stated. 

The nails were appropriated, (and the evidence thereof ac- 
companied the property,) by Brien to Gilmor, before they came 
to the possession of Fowle & Sons, and therefore their lien for 
a general balance does not attach. Ryberg et al. v. Snell, 2 
Wash. C. C. 294; Abbott on Shipping (ed. 1829), 389; Walk- 
er v. Birch, 6 Term Rep. 262. 

Being shipped under a special contract, the nails are not sub- 
ject to any intervening lien. Story on Agency, $362; and 
Weymouth v. Boyer, before cited. 

The bill of lading for the nails, signed by the carrier, being 
produced by Gilmor, the legal presumption arises that it was 
delivered to him; either by the carrier or by the consignees, 
Wm. Fowle & Sons. 

John McP. Brien is a competent witness, he has no interest 
in the result of the suit, he stands in mutual regard between 
Grove and Gilmor, and his legal interest is equally balanced. 
A witness who is liable to both parties is competent for either. 
Stewart v. Stocker, 1 Watts, 135; Sommer v. Sommer, Ibid. 
303 ; Bailey v. Chapell, 1 Harring. 449; Eldridge v. Wadley, 3 
Fairf. 371-373; Blaisdell v. Cowell, 2 Shepl. 370; Sherron v. 
Humphreys, 2 Green, 217; Prince v. Shephard, 9 Pick. 176; 
Emerson v. The Prov. Man. Co., 12 Mass. 237 ; Stump v. Rob- 
erts, 1 Cook, 440; Harwood v. Murphy, 4 Halst. 215; Nessly 
v. Swearingen, Addison’s Rep. 144; Evans v. Hettich, 7 Wheat. 
453; Kirk v. Hodgson, 2 Johns. Ch. 550; Richardson, 268. 

A cross-bill was Gilmor’s proper, indeed only, remedy. The 
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nails were attached and in the hands of a court of equity, and 
how else could he claim and litigate his right to the property ? 
Story’s Eq. Pl. from $319 to § 403 inclusive; 1 Smith’s Ch. 
Pr. 449, 460, 461, 462, 463. . 


Mr. Justice NELSON delivered the opinion of the court. 

This is,an appeal from a decree of the Circuit Court of this 
District, in which a bill was filed by the complainant for the 
purpose of enforcing the collection of a debt due from John 
McP. Brien, a non-resident, out of goods belonging to him 
within the District, in the hands of William Fowle & Sons, 
the consignees. It was defended by Fowle & Sons, on the 
ground that they had a lien upon the goods. They also set 
up, that the property was claimed by R. Gilmor, a merchant 
in Baltimore. The bill was afterwards amended, making Gil- 
mor a defendant, who answered, setting up his title to the prop- 
erty ; and also filed a cross-bill against the complainant, Fowle 
& Sons, and Brien, setting forth the same title, and praying 
that the proceeds, the property in the mean time having been 
sold, might be paid over to him. The defendants put in sever- 
al answers to the bill; but, upon the view we have taken of 
the case, it is unnecessary to refer to them particularly. 

The facts disclosed which it is material to notice are, that 
Brien, being indebted to Gilmor, on the 14th of March, 1843, 
shipped to Fowle & Sons 500 kegs of nails, the property in 
question, for the purpose of securing such indebtedness, and 
took from the master of the boat the following receipt or bill 
of lading : — “ Received, March 14, 1843, of John McP. Brien 
500 kegs of nails, to be delivered to William Fowle & Sons, 
Alexandria, D. C., for the use of Robert Gilmor, Esq., Balti- 
more, in good order.”” And on the same day sent a letter di- 
rected to the consignees, advising them that the goods were 
consigned for the use of Gilmor; and which was received 
about the time of the arrival of the goods. 

. Upon these facts, the court below dismissed the original bill 
of complainant, with costs, and decreed the proceeds of the 
property to Gilmor, deducting freight and charges. 

The case is here on an appeal by the complainant in the 
original bill. 

We are of opinion, that the decree of the court below was 
right, and should be affirmed. 

The delivery of the goods by Brien to the master, and the 
bill of lading taken in the name of Gilmor, for the purpose of 
securing to him an existing indebtedness, operated as a transfer 
of the legal title; and the shipment, therefore, was not only in 
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fact, but in judgment of law, for and on his account. Gilmor 
was the consignor. 

The effect of a consignment of goods, generally, is to vest 
the property in the consignee; but if the bill of lading is 
special to deliver the goods to A for the use of B, the property 
vests in B, and the action must be brought in his name in case 
of loss or damage. (3 Salk. 290; 1 Ld. Raym. 271; 3 Barn. 
& Ald. 382; 1 Binn. 109; Abbott on Ship. 216 and note; 
Long on Sales, 293, Boston ed.) 

If the person to whom the goods are ordered to be delivered, 
is only an agent of the shipper, he has no property in them, 
and cannot maintain an action against the master for not de- 
livering them, (Abbott, 216; 1 Camp. 369,) nor for damage for 
negligence of the carrier. (3 Barn. & Ald. 382.) And if the 
goods are shipped at the risk of the consignor, though the 
freight is payable by the consignee, the property remains in 
the former. (Abbott, 216; 1 Johns. 229.) 

These cases, and others that might be referred to, show that 
the five hundred kegs of nails in the hands of Fowle & Sons 
were not subject to the attachment of the complainant for the 
liabilities of Brien, their debtor, as the title to the property had 
already passed to the defendant, Gilmor; and, also, that Fowle 
& Sons had no valid lien upon them as consignees for previous 
advances to Brien by the delivery to the master; as they were 
only agents to receive the goods on commission for sale, and 
were advised by the bill of lading and correspondence, that 
they were shipped for and on account of Gilmor. Though the 
goods were delivered by Brien to the master for consignment, 
they were delivered as the property of Gilmor, and, under cir- 
cumstances, as we have seen, that had the effect to invest him 
with the title. His right, therefore, was prior in point of time 
to any lien that might have been acquired, either by the com- 
plainant or Fowle & Sons, in consequence of Brien’s indebted- 
ness, upon the strictest principles of law ; and as to the equities, 
it was but a race of diligence among the several creditors of a 
failing debtor to see which should get the first security for their 
debts. 

An objection was made on the argument, that there was no 
evidence that Gilmor had assented to the transfer of the prop- 
erty to him as security for his demand against Brien, until after 
the levy of the complainant’s attachment. 

The original bill was amended, making him a defendant, and 
in his answer he sets up that the transfer was made in pursu- 
ance of a previous agreement between him and Brien, in part 
liquidation of his indebtedness. 
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We are inclined to think this part of the answer is respon- 
sive to the bill, and there is no evidence in the case contra- 
dicting it in this respect. Though the bill is brief and mea- 
gre in the statement of the case which it presents, and has not 
incorporated in it the amendment making Gilmor a defendant ; 
yet, from the nature of the charge against him, and ground for 
making him a party, it would seem necessarily to call upon 
him to set forth his claim to the property in dispute. 

But it is unnecessary to place the answer to the objection on 
this ground. In the absence of all evidence to the contrary, in 
case of an absolute assignment of property by a debtor to his 
creditor for the purpose of securing a preéxisting debt, an as- 
sent will be presumed on account of the benefit that he is to 
derive from it. 

This principle was recognized and applied by this court in 
the case of Tompkins v. Wheeler, 16 Peters, 106, and had been 
before in Brooks v. Marbury, 11 Wheat. 96. No expression of 
assent, the court say, of the person for whose benefit the as- 
signment is made, is necessary to the vesting the title, as the 
creditor is rarely unwilling to receive his debt from any hand 
that will pay him. 

It was also objected, that Brien was an incompetent witness 
for Gilmor, on the ground of interest; but it is apparent that 
he had no interest in the suit, for in any event the property 
would be applied to the discharge of debts against him, and 
whether in favor of one or the other was, in point of interest, 
a matter of indifference to him. 

In any view, therefore, that can be properly taken of the 
case, we are of opinion the decree of the court below was right, 
and should be affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Columbia, holden in and for the County of Alexandria, 
and was argued by counsel. On consideration whereof, it is 
now here ordered, adjudged, and decreed by this court, that 
the decree of the said Circuit Court in this cause be, and the 
same is hereby, affirmed, with costs. 
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Tuomas C. SHELDON AND ELEANOR SHELDON, HIs Wire, Apret- 
LANTS, v. Wittiam E. Sitzt, APPELLEE. 


Courts created by statute can have no jurisdiction but such as the statute confers. 

Therefore, where the third article of the Constitution of the United States says that 
the judicial power shall have cognizance over controversies between citizens of dif- 
ferent States, but the act of Congress restrains the Circuit Courts from taking 
cognizance of any suit to recover the contents of a chose in action brought by an 
assignee, when the original holder could not have maintained the suit, this act of 
Congress is not inconsistent with the Constitution. 

A debt secured by bond and mortgage is a chose in action. 

Therefore, where the mortgagor and mortgagee resided in the same State, and the 
mortgagee assigned the mortgage to the citizen of another State, this assignee 
could not file his bill for foreclosure in the Circuit Court of the United States. 


Tis was an appeal from the Circuit Court of the United 
States for the District of Michigan, sitting in equity. 

The appellee was the complainant in the court below. The 
bill was filed to procure satisfaction of a bond, executed by the 
appellant, Thomas C. Sheldon, and secured by a mortgage on 
lands in Michigan, executed by him and Eleanor his wife, the 
other appellant. 'The bond and mortgage were dated on the 
Ist of November, 1838, and were given by the appellants, 
then, and ever since, citizens of the State of Michigan, to Eu- 
rotas P. Hastings, President of the Bank of Michigan, in trust 
for the President, Directors, and Company of the Bank of 
Michigan. , 

The said Hastings was then and ever since has been a citizen 
of the State of Michigan, and the Bank of Michigan was a body 
corporate in the same State. 

On the 3d day of January, A. D. 1839, Hastings, President 
of said bank, under the authority and direction of the Board of 
Directors, ‘ sold, assigned, and transferred, by deed duly exe- 
cuted under the seal of the bank, and under his own seal, the 
said bond and mortgage, and the moneys secured thereby, and 
the estate thereby created,” to said Sill, the complainant below, 
who was then and still is a citizen of New York. 

These are all the facts which it is necessary to state, for the 
purpose of raising the question of jurisdiction. 

The Circuit Court decided in favor of the complainant below, 
and decreed a sale of the mortgaged premises, &c. 

From this decree the defendants appealed to this court. 


The case was argued by Mr. Romeyn, for the appellants, 
and Mr, Ashmun (in a printed argument), for the appellee. 

Only so much of the arguments will be given as bear upon 
the point of jurisdiction. 
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Mr. Romeyn, for the appellants. 

The Circuit Court had no jurisdiction. 

The complainant below claimed as assignee from a mort- 
gagee, who was a citizen of the same State with the defendants, 
the mortgagors. 

A bond and mortgage, under the laws of the State of Michi- 
gan, and in every court of equity, and by the adjudications of 
this court, on a bill filed to sell mortgaged property, foreclose 
the equity of redemption, and collect the debt secured by the 
mortgage, constitute a chose in action, within the intent and 
meaning of the eleventh section of the Judiciary Act of 1789. 

Before stating the points under this, we beg leave to refer to 
the case of Dundas et al. v. Bowler, 3 McLean, 205. The 
opinion in that case was repeated by the court as its opinion 
in this. It asserts that the eleventh section of the Judiciary 
Act of 1789 “is in conflict with the Constitution”; that the 
right of a citizen of one State to sue the citizen of another 
State in the Federal courts, in all cases, is given directly by 
the Constitution ; that Congress may not restrict it; that the 
converse is ‘a new and most dangerous principle, and cannot 
be maintained.” 


Points under this Proposition. 


I. The eleventh section of the Judiciary Act of 1789, 
inhibiting a suit by an assignee of a chose in action, in cases 
where the assignor could not have sued, if no assignment 
had been made, is constitutional; because, the disposal of the 
judicial power, except in a few special cases, belongs to Con- 
gress; and the courts cannot exercise jurisdiction in every case 
to which the judicial power extends, without the intervention 
of Congress, who are not bound to enlarge the jurisdiction of 
the Federal courts to every subject which the Constitution 
might warrant. So, again, it has been decided, that Congress 
have not delegated the exercise of judicial power to the Circuit 


Courts, but in certain specific cases. Both the Constitution 


and an act of Congress must concur in conferring power upon 
the Circuit Courts. A considerable portion of the judicial 
power, placed at the disposal of Congress by the Constitution, 
has been intentionally permitted to lie dormant, by not being 
called into action by law. The eleventh section of the Judi- 
ciary Act of 1789, giving jurisdiction to the Circuit Courts, has 
not covered the whole ground of the Constitution, and those 
courts cannot, for instance, issue a mandamus, but in those cases 
in which it may be necessary to the exercise of their jurisdic- 
tion ; for, — 
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1st. This is the settled, practical construction, which, irre- 
spective of express adjudications on this topic, concludes the 
question. 

2d. The point itself has been repeatedly and fully discussed 
and directly settled, on solemn deliberation, and not “ without 
inquiry as to the validity of the act.” 

We propose to cite some authorities on these propositions, in 
the above order; and then to notice the authorities cited in the 
opinion below. 

First. Cases as to practical construction and its effect. 

(The counsel then cited a number of cases under this head. ) 

Second. Cases to show that this principle has been delib- 
erately settled. 

The general principle for which we contend is the necessity 
of legislation to define and vest jurisdiction in the Circuit 
Court. The opposing principle is, the right and duty of the 
courts to exercise jurisdiction to the extent of the constitutional 
limit, by virtue of its provisions and without the authority of 
Congress. We refer to United States Bank v. Deveaux, 5 
Cranch, 61; Osborne v. Bank of United States, 9 Wheaton, 
738 ; 1 Wash. 235; 7 Cranch, 32; Ibid. 504; 3 Wheat. 336; 
12 Pet. 616; also 623, 642; 14 Pet. 75; 2 Howard, 243. 

In Turner v. Bank of America, 4 Dall. 8, the very question 
arose, and was decided. Cary v. Curtis, 3 Howard, 245; 1 
Kent’s Commentaries, 513. 

(The counsel then reviewed the authorities cited to support 
the opinion in Dundas v. Bowler, and contended that they did 
not sustain it. ) 

II. The statute in question should be construed according 
to the ordinary and usual acceptation of the terms used in it. 
Because, — 

Ist. It is constitutional. 

2d. If unconstitutional, it should be entirely rejected. 

If sustained at all, it should be subjected to the ordinary rules 
of interpretation. 

III. The phrase, “ other choses in action,” includes the bond 
and mortgage in this suit. Because, — 

Ist. The statute was not intended to be confined to nego- 
tiable instruments, as is intimated in Dundas v. Bowler, 3 Mc- 
Lean, 209. For, — 

First. If an instrument not negotiable be assigned, the as- 
signee can sue in equity in his own name, and therefore the 
reason given in Dundas v. Bowler is not sound. 

Second. The exception, in the Judiciary Act, of foreign bills 
of exchange, will leave nothing of consequence for this lan- 
guage to cover, if it be confined to negotiable instruments. 
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Third. This comprehensive meaning of the clause is a mat- 
ter of express decision, — decisions which have remained for 
forty years unquestioned. In Sere v. Pitot, 6 Cranch, 332, 
Chief Justice Marshall decides that promissory notes were not 
alone in the contemplation of Congress, and that the “ intention 
was to except from the jurisdiction those who could sue by 
virtue of equitable assignments, as well as those who could do 
so by virtue of legal assignments.” ‘The term ‘ other chose 
in action,’ is broad enough to include either case.” 

2d. The object of the statute was to preserve to the State 
judicatures the interpretation and enforcement of contracts 
made between their own citizens ; and the general nature of a 
bond and mortgage, and the fact that they affect the realty of 
the State, render it particularly proper that they should not be 
considered out of the statute. 

3d. There is greater reason for inhibiting the collection of 
mortgage debts in the United States courts, by an assignee, than 
of negotiable instruments, because, in case of the latter, a transfer 
for the purpose of jurisdiction would defeat the action; while 
in the case of the former, if the assignment of a mortgage be 
viewed as the transfer of a title, the consideration cannot be 
made the subject of inquiry. Briggs v. French, 2 Sumner, 
252; Smith v. Kernochen, 7 Howard, 216. 

Ath. The statute includes every such right as is ordinarily 
termed a chose in action; by which is meant, not a right 
which maybe sued for, but one which can be realized only by 
suit ; not a claim to property in specie, which may, if opportu- 
nity offer, be exercised by caption or entry, but a right to a 
debt,-or damages, or money which can be recovered only by 
action. 1 Chitty’s R. 99. 

A deed of land is not a chose in action. A writer on the jus 
mariti, after informing his readers that the husband might dis- 
pose of his wife’s choses in action, will hardly need to add that 
this did not include her “deeds for real estate.” 

5th. The transferee of a bond and mortgage is usually term- 
ed an assignee, and therefore is within the act. 

We ask an application of the old and familiar rule, that, when 
words of a fixed legal import are used in a statute, such mean- 
ing will be accorded to them in its construction. Chief Justice 
Marshall applied it to the interpretation of this statute in 6 
Cranch, 332, when, referring to the reason why the court, in 
4 Cranch, held that an alien administrator might sue when the 
intestate could not, he said, ‘‘ The representatives of a deceased 
person are not usually designated by the term assignee.” So 
Justice Story at the Circuit and this Court, on several occa- 
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sions, in determining that the bearer of a promissory note could 
sue when the payee could not, said that the plaintiff's title did 
not rest upon what was generally and commonly known as an 
assignment, and that the words of the statute were employed in 
the ordinary popular professional sense. 

6th. Even at law, the mortgage is considered but as a chose 
in action, and the mortgagor is the real owner. 

(The counsel then cited a number of cases to show how a 
mortgage, even at law, is regarded by the English courts, by 
American courts generally, and by the Federal courts. ) 

Douglas, 610; 1 Powell on Mortgages, 109,110; 4 Kent, 
159, 160; 2 Vernon, 401; 2 Jac. & Walk. 194, note; 4 Conn. 
235, 424; 6 Conn. 158 to 164; 18 Johns. 114; 4 Kent’s 
Comm. 161, note a; 21 Wend. 483; 2 Gallison, 154; 5 Peters, 
483; 1 Paine, 534; 9 Wheat. 489. 

7th. Whatever be the doctrine at law, in equity a mortgage 
is styled and treated, in all its relations and for all purposes, as 
a chose in action. 2 Jac. & Walk. 185; 1 Hopkins, 594; Sto- 
ry’s Equity, $$ 1013, 1015, 1016. 

8th. If it be conceded that the complainant might have 
brought ejectment on the mortgage, it would not affect the 
character of the action. For, — 

First. This action can be fully sustained by an informal 
transfer, or even a simple delivery of the mortgage, without 
writing; while an ejectment would require a formal, regular 
transfer, with the solemnity of other deeds of realty, in order 
to pass the legal estate. 

Second. That both proceedings grow out of the same trans- 
action proves nothing ; because there may be two remedies for 
one debt, in one of which the Federal court has jurisdiction, 
and not in the other. 

The indorsee of a note may sue on a direct promise to him 
by the maker, when he could not sue as indorsee. 5 Howard, 
278. 

The assignment of the mortgage, without an assignment of 
the debt, is a nullity. 2 Cowen, 23. While an assignment of 
the debt carries with it the interest in the land. 2 Gall. 155. 
In this case, an assignee of the bond alone could not sue on it in 
this court. This proves that an assignment of the debt will 
not confer jurisdiction. 

If we grant that he could sue in ejectment at law as assignee 
of the mortgage, the question would still remain, how should 
he be viewed when suing in equity for his money, and not for 
the land, and on both the bond and mortgage ? 

Finally, we ask particular attention to the effect upon the 
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rights of the mortgagee produced by the statute of Michigan, 
forbidding him to bring ejectment before foreclosure and sale. 
How emphatically does it reduce his claim to a chose in action. 
He has no longer a title, upon which he can even take posses- 
sion ; but, according to the only substantial right ever intended 
to be secured, a claim for money, and the right to an appropri- 
ation of the land by suit to make it. And it is no answer to 
this, that this law, taking away a remedy, does not bind the 
Federal court. It is equally high evidence of the doctrines of 
our State, in relation to the nature of the right of a mortgagee. 


The argument of the counsel for the appellee upon the ques- 
tion of jurisdiction was as follows. 

With regard to the first point, the objection is based upon 
the act of Congress, which provides that the Circuit Court shall 
not have cognizance of any suit to recover the contents of any 
promissory note or other chose in action, in favor of an assignee, 
unless such suit might have been prosecuted in such court to 
recover said contents if no assignment had been made, except 
in cases of a foreign bill of exchange. 

The Constitution of the United States (sec. 2 of article 3) 
says the judicial power shall extend to controversies between 
citizens of different States, and, in section one of the same arti- 
cle, it says that this judicial power shall be vested in one Su- 
preme Court, and such inferior courts as Congress shall from 
time to time establish. 

Now we would remark, first, that the case before the Circuit 
Court was a controversy between citizens of different States, 
and to such a controversy the judicial power of the courts of 
the United States extends by the Constitution, and by the same 
Constitution that power is vested, except where the Supreme 
Court has original jurisdiction by the Constitution, in the infe- 
rior courts created by Congress. This judicial power, there- 
fore, to take cognizance of this case, is, by the Constitution, 
‘vested in the Circuit Court, and the plaintiff claims the consti- 
tutional right to have his controversy with Mr. Sheldon, living 
in Michigan, decided by that court. Congress has said, by the 
provision above referred to, that there are certain controversies 
between citizens of different States which the United States 
courts shall not take cognizance of; yet the judicial power of 
the court extends to them by the Constitution, and citizens of 
the different States have the right to have that power exercised 
in their controversies. Where does Congress get the power or 
authority to deprive the courts of the United States of the ju- 
dicial power with which the Constitution has invested them ? 
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Congress may create the courts, but they are clothed with their 
powers by the Constitution, and we submit that the provision 
of the act of Congress materially conflicts with the provisions 
of the Constitution, and is void. It has been settled, that an 
act of Congress, enlarging the jurisdiction of the Supreme Court 
beyond the terms of the Constitution, is void. Marbury v. Mad- 
ison, 1 Cranch, 137. Can it any more take away a constitu- 
tional power than it can confer an unconstitutional one? We 
submit that it cannot. The jurisdiction of this class of contro- 
versies is in the Circuit Court. The Constitution makes no 
such distinction as the act of Congress does, and we respectful- 
ly submit, that it is of the utmost importance to citizens of the 
different States that the whole judicial power granted by the 
Constitution to the courts of the United States should be exer- 
cised. We are aware that in some cases it has been assumed 
that this act of Congress is valid ; but we submit that there has 
been no decision of this court to that effect, and even if there 
had, being erroneous, the court would reverse it. 

But a mortgage is not a promissory note or chose in action, 
within the meaning of the provisions of the act of Congress. 
A mortgage is a conveyance of the fee simple of real estate, lia- 
ble to be defeated subsequently by payment of money, to se- 
cure the payment of which it was made. It is in no sense a 
chose in action, which is a thing in action, a right of action, a 
thing recoverable in action, a debt, a demand, a promissory 
note, a right to recover damages. A chose in action was origi- 
nally a right of action not assignable at law. It was a cause 
of suit for a debt due or a wrong. The bond with the mort- 
gage may be a chose in action; but the estate conveyed by the 
mortgage is not. It isarealty. It is real estate conveyed, and 
at law the estate is absolute, forfeited, perfect. In equity it 
may be redeemed; but the estate is nevertheless absolute, and 
redemption is a matter of favor or equity rather than a legal 
right. How does this partake of a chose in action? Now what 
is a foreclosure bill? It is not a suit upon a bond, but a pro- 
ceeding in law against property, to cut off the equitable right 
to redeem within a certain period, and to procure a sale of the 
real estate. It is not a personal action, — seeks no decree against 
the person, — but simply asks that certain property conveyed to 
the plaintiff may be sold, and further right to redeem foreclosed. 
An ejectment lies upon a mortgage, especially after forfeiture ; 
the mortgagee may convey the estate, and ejectment lies in fa- 
vor of his grantee. Will it be said that his grantee, though 
living in another State, could not maintain an ejectment in this 
court to recover the property? Cannot his grantee equally ap- 
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peal to this court to foreclose the equity to redeem? This point 
has been directly passed upon in the Circuit Court for the District 
of Ohio, in the case of Dundas et al. v. Bowler and others, re- 
ported in the first volume of Western Law Journal, and the de- 
cision of the court is sustained by the soundest reasoning. 3 
McLean, 205. 


Mr. Justice GRIER delivered the opinion of the court. 

The only question which it will be necessary to notice in 
this case is, whether the Circuit Court had jurisdiction. 

Sill, the complainant below, a citizen of New York, filed 
his bill in the Circuit Court of the United States for Michigan, 
against Sheldon, claiming to recover the amount of a bond and 
mortgage, which had been assigned to him by Hastings, the 
President of the Bank of Michigan. 

Sheldon, in his answer, among other things, pleaded that 
“the bond and mortgage in controversy, having been originally 
given by a citizen of Michigan to another citizen of the same 
State, and the complainant being assignee of them, the Circuit 
Court had no jurisdiction.” 

The eleventh section of the Judiciary Act, which defines the 
jurisdiction of the Circuit Courts, restrains them from taking 
‘cognizance of any suit to recover the contents of any prom- 
issory note or other chose in action, in favor of an assignee, 
unless a suit might have been prosecuted in such court to re- 
cover the contents, if no assignment had been made, except in 
cases of foreign bills of exchange.” 

The third article of the Constitution declares that “the ju- 
dicial power of the United States shall be vested in one Su- 
preme Court, and such inferior courts as the Congress may, from 
time to time, ordain and establish.” The second section of the 
same article enumerates the cases and controversies of which 
the judicial power shall have cognizance, and, among others, it 
specifies “controversies between citizens of different States.” 

_ It has been alleged, that this restriction of the Judiciary Act, 
with regard to assignees of choses in action, is in conflict with 
this provision of the Constitution, and therefore void. 

It must be admitted, that if the Constitution had ordained 
and established the inferior courts, and distributed to them their 
respective powers, they could not be restricted or divested by 
Congress. But as it has made no such distribution, one of two 
consequences must result, — either that each inferior court cre- 
ated by Congress must exercise all the judicial powers not giv- 
en to the Supreme Court, or that Congress, having the power 
to establish the courts, must define their respective jurisdic- 
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tions. The first of these inferences has never been asserted, 
and could not be defended with any show of reason, and if 
not, the latter would seem to follow as a necessary conse- 
quence. And it would seem to follow, also, that, having a 
right to prescribe, Congress may withhold from any court of its 
creation jurisdiction of any of the enumerated controversies. 
Courts created by statute can have no jurisdiction but such as 
the statute confers. No one of them can assert a just claim to 
jurisdiction exclusively conferred on another, or withheld from 
all. 

The Constitution has defined the limits of the judicial power 
of the United States, but has not prescribed how much of it 
shall be exercised by the Circuit Court ; consequently, the stat- 
ute which does prescribe the limits of their jurisdiction, cannot 
be in conflict with the Constitution, unless it confers powers 
not enumerated therein. 

Such has been the doctrine held by this court since its first 
establishment. ‘To enumerate all the cases in which it has 
been either directly advanced or tacitly assumed would be te- 
dious and unnecessary. 

In the case of Turner v. Bank of North America, 4 Dall. 10, 
it was contended, as in this case, that, as it was a controversy 
between citizens of different States, the Constitution gave the 
plaintiff a right to sue in the Circuit Court, notwithstanding he 
was an assignee within the restriction of the eleventh section 
of the Judiciary Act. But the court said,—‘ The political 
truth is, that the disposal of the judicial power (except in a 
few specified instances) belongs to Congress: and Congress is 
not bound to enlarge the jurisdiction of the Federal courts to 
every subject, in every form which the Constitution might war- 
rant.” This decision was made in 1799; since that time, the 
same doctrine has been frequently asserted by this court, as 
may be seen in McIntire v. Wood, 7 Cranch, 506; Kendall v. 
United States, 12 Peters, 616; Cary v. Curtis, 3 Howard, 245. 

The only remaining inquiry is, whether the complainant in 
this case is the assignee of a “chose in action,” within the 
meaning of the statute. The term “chose in action” is one 
of comprehensive import. It includes the infinite variety of 
contracts, covenants, and promises, which confer on one party 
aright to recover a personal chattel or a sum of money from 
another, by action. 

It is true, a deed or title for land does not come within this 
description. And it is true, also, that a mortgagee may avail 
himself of his legal title to recover in ejectment, in a court of 
law. Yet, even there. he is cousidered as having but a chattel 
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interest, while the mortgagor is treated as the true owner. 
The land will descend to the heir of the mortgagor. His 
widow will be entitled to dower. But on the death of the 
mortgagee, the debt secured by the mortgage will be assets in 
the hands of his executor, and although the technical legal es- 
tate may descend to his heir, it can be used only for the pur- 
pose of obtaining satisfaction of the debt. The heir will be 
but a trustee for the executor. 

In equity, the debt or bond is treated as the principal, and 
the mortgage as the incident. It passes by the assignment or 
transfer of the bond, and is discharged by its payment. It is, 
in fact, but a special security, or lien on the property mortgaged. 
The remedy obtained on it in a court of equity is not the 
recovery of land, but the satisfaction of the debt. It is the 
pursuit by action of one debt on two instruments or securities, 
the one general the other special. 'The decree is, that the 
mortgaged premises be sold to pay the debt, and if insufficient 
for that purpose, that the complainant have further remedy, by 
execution, for the balance. 

The complainant in this case is the purchaser and assignee 
of a sum of money, a debt, a chose in action, not of a tract of 
land. He seeks to recover by this action a debt assigned to 
him. He is therefore the “assignee of a chose in action,” 
within the letter and spirit of the act of Congress under con- 
sideration, and cannot support this action in the Circuit Court 
of the United States, where his assignor could not. 

The judgment of the Circuit Court must therefore be re- 
versed, for want of jurisdiction. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Michigan, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and decreed by this court, 
that this cause be, and the same is hereby, reversed, for the 
want of jurisdiction in that court, and that this cause be, and 
the same is hereby, remanded to the said Circuit Court, with 
directions to dismiss the bill of complaint for the want of juris- 
diction. 
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Jacos Le Roy, PLaInTIFF IN ERROR, v. WiLLIAmM Bearp. 


By the laws of Wisconsin, where the contract in question was made, a scroll or any 
device by way of seal has the same effect as an actual seal. But in New York it is 
otherwise, and an action brought in New York upon such an instrument must be 
an action appropriate to unsealed instruments. 

Therefore, where a deed was executed with a scroll in Wisconsin, which contained a 
covenant of seizin, and an action was brought in New York for a breach of this, 
it was properly an action of assumpsit, and not covenant. 

It was not necessary in the declaration to allege an eviction, because the covenant 
was broken as soon as made. 

Where a power of attorney authorized the agent “to contract for the sale of, and to 
sell, either in whole or in part, the lands and real estate so purchased,” and “on 
such terms in all respects as he shall deem most advantageous,” and “ to execute 
deeds of conveyance necessary for the full and perfect transfer of all our respec- 
tive right, title, &c., as sufficiently in all respects as we ourselves could do person- 
ally in the premises,” these expressions, aided by the situation of the parties and 
the property, the usages of the country on such subjects, the acts of the parties 
themselves, and any other circumstance having a legal bearing upon the question, 
must be construed as giving to the agent the power to enter into a covenant of 
seizin 

Some of the general rules stated for the construction of powers. 


Tus case was brought up, by writ of error, from the Cir- 
cuit Court of the United States for the Southern District of 
New York. 

The facts of the case were these. 

On the 31st of August, 1836, Jacob Le Roy and Charlotte 
D. Le Roy, citizens of the State of New York, executed the 
following power of attorney :— 


‘“* Know all men by these presents, that we, Jacob Le Roy 
and Charlotte D. Le Roy, his wife, of the town of Le Roy, in 
the county of Genesee, and State of New York, have con- 
stituted and appointed, and by these presents do constitute and 
appoint, Elisha Starr, of the same place, our true and lawful 
attorney, for the purposes following, to wit: In the name of 
the said Jacob Le Roy, and for his use and benefit, to expend 
and invest certain moneys for that purpose herewith placed by 
him in the hands of the said Starr, in the purchase of lands 
and real estate in some of the Western States and Territories 
of the United States, at the discretion of the said Starr, and 
to take the certificates, titles, deeds, or other evidences of such 
purchases, to and in the name of the said Jacob Le Roy; and 
also, for and in the names of the said Jacob Le Roy and Charlotte 
D. Le Roy, to contract for the sale of, and to sell, either in 
whole or in part, the lands and real estate so purchased by the 
said Starr with the money herewith furnished him, or any oth- 
er lands or real estate heretofore purchased in the said States 
or Territories, by the said Starr or Suffrencis Dewy, for the 
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said Jacob Le Roy, and now owned by him, or any lands 
which may have been bought with the avails of the lands so 
purchased as aforesaid, or for which the same may have been 
exchanged, to such person or persons, for such consideration, 
and on such terms, in all respects, as the said Starr shall deem 
most advantageous; and for us, and in our names, to execute 
to the purchaser or purchasers thereof, the assignments, con- 
tracts, or deeds of conveyance necessary for the full and per- 
fect transfer of all of our respective right, title, and interest, 
dower and right of dower, as sufficiently, in all respects, as we 
ourselves could do personally in the premises; and generally, 
as the agent and attorney of the said Jacob Le Roy, to pur- 
chase lands or real estate with the money now furnished him, 
and to sell, resell, and exchange the same, or any lands hereto- 
fore purchased by him for the said Jacob Le Roy, or any lands 
or real estate that he may acquire in consideration of the sale 
or exchange of the same, to such persons, and on such terms, 
in all respects, as he may deem most eligible; and to do all 
acts legally necessary for the perfect transfer to such persons 
of the title of the same; we hereby ratifying and confirming 
whatsoever our said attorney shall do in the premises, by virtue 
of these presents, until the Ist day of July next, 1837; from 
and after which day, these presents, and the powers conferred 
thereby, shall cease, and be null and void. 

“ Sealed with our seals, and dated this 3lst day of August, 
1836. 

“Jacos Le Roy, [u. s.] 
: CuartoTte D. Le Roy. [t. s.] 
‘In presence of —” 


This power was regularly acknowledged. 
On the 7th of November, 1836, Starr executed the deed 
which was the subject of the present controversy, viz. : — 


“ This indenture, made this 7th day of November, in the year 
of our Lord 1836, between Jacob Le Roy and Charlotte D. Le 
Roy, wife of said Jacob, both of Le Roy, Genesee County, 
State of New York, by Elisha Starr, now of Milwaukie, in the 
Territory of Wisconsin, their lawful attorney, parties of the 
first part; and William Beard, of Newtown, Fairfield County, 
and State of Connecticut, party of the second part, witnesseth : 
that the said party of the first part, for and in consideration of 
one thousand eight hundred dollars in hand paid by the said 
party of the second part, the receipt whereof is hereby ac- 
knowledged, have granted, bargained, sold, remised, released, 
aliened, and confirmed, and by these presents do grant, bargain, 
sell, remise, release, alien, and confirm, unto the said party of the 
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second part, and to his heirs and assigns, for ever, one certain 
piece or parcel of land, situated in the town of Milwaukie, and 
Territory of Wisconsin, viz.: One equal undivided acre of land, 
in fifty-seven and sixty hundredths acres, said fifty-seven and 
sixty hundredths acres being in township lot number three of 
the southeast fractional quarter of section number thirty-two in 
said township seven, north of range twenty-two east, it being 
part of the same tract of land conveyed to us by Levi C. Tur- 
ner, of Cooperstown, Otsego County, State of New York, as 
per his deed, bearing date the 28th day of April, 1836 ; together 
with all and singular the hereditaments and appurtenances there- 
unto belonging, or in any wise appertaining, and the reversion 
and reversions, remainder and remainders, rents, issues, and prof- 
its thereof. And all the estate, right, title, interest, claim, or de- 
mand whatsoever, of the said party of the first part, either in 
law or equity, of, in, and to the above-bargained premises, with 
the hereditaments and appurtenances; to have and to hold the 
said premises as above described, with the appurtenances, unto 
the said party of the second part, and to his heirs and assigus, 
to their sole and only proper use, benefit, and behoof, for ever. 
And the said parties of the first part, by their attorney as afore- 
said, for their heirs, executors, and administrators, do covenant, 
grant, bargain, and agree, to and with the said party of the 
second part, and his heirs and assigns, that, at the time of the 
ensealing and delivering these presents, we are well seized of 
the premises above conveyed, as of a good, sure, perfect, abso- 
lute, and indefeasible estate of inheritance in the law in fee 
simple, and have good right, full power, and lawful authority 
to grant, bargain, sell, and convey the same in manner and 
form as aforesaid. And that the same are free and clear of all 
encumbrances, of what kind and nature soever. And that the 
above-bargained premises, in the quiet and peaceable possession 
of the said party of the second part, his heirs and assigns, 
against all and every person or persons lawfully claiming or to 
claim the whole or any part thereof, they will for ever warrant 
and defend. 

“In witness whereof, the said parties of the first part have 
hereunto set their hands and seals, the day and year first above 
written. 

*Jacos Le Roy, [u. s.] 
By Elisha Starr, his Attorney. 
“CuHartorte D. Le Roy, [t. s.] 
By Elisha Starr, her Attorney 
‘“‘ Sealed and delivered in presence of 
Hans Crocker, 
Davin V. B. Batpwin.” 
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This deed was regularly acknowledged and recorded in Wis- 
consin. 

There were three persons, viz. Nichols, Baldwin, and Beard, 
engaged in making purchases from Starr, each upon his own 
account, and the following letters were read upon the trial. 
They are inserted because the opinion of the court lays some 
stress upon the actions of the parties. 


“ Newtown, August 28, 1838. 
“Jacosp Le Roy, Esa. : — 

“ Dear Sir, —I take the liberty of forwarding to you the 
following information, by advices lately received from my at- 
torney at Milwaukie. I learn that the title of the property I 
purchased of you in Milwaukie, in November, 1836, has failed, 
in consequence of the Indian title not being extinguished 
when the property was floated. I further learn that the re- 
ceiver or land-officer has been directed to refund the purchase- 
money to the original purchaser, and that the subject has been 
before the Solicitor of the Treasury, and he has directed that 
the property belongs to the government, and that an appeal 
was taken from his decision to the Secretary of the Treasury, 
who confirmed the decision. 

“If so, you are doubtless aware that, upon your covenants 
of warranty, you are liable to refund to me the purchase- 
money, which I shall expect you to do, together with the 
interest on the same. If a deed of release or quitclaim will 
be of any service to you, you can have one when the money 
is refunded. 

‘“‘T shall be happy to hear from you on the receipt of this, 
and any proposition you may have to make regarding the prem- 
ises will be duly considered. 

“Your obedient servant, 
(Signed, ) Tueornitus Nicuots,.” 


“ Le Roy, 2d September, 1838. 

“Dear Sir: —I received last evening yours of the 28th, and 
the contents surprised me not a little, that I, who held large 
possessions in Milwaukie, and in constant communication 
with that place, should receive the first intelligence of so 
great a misfortune from you. I received a letter three days 
ago from that place, but not a word is said about any trouble, 
and I have therefore come to the conclusion your agent has 
been hoaxed; the whole statement carries on the face of it 
an absurdity. Admitting that any thing had occurred as you 
state, have not the United States received the same amount 
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there from their land as they have elsewhere? Do you imagine 
that Congress would allow innocent persons to suffer in a case 
of that kind? I have written to Milwaukie by this day’s mail 
to ascertain if there is any difficulty, and in the interim would 
beg you to keep easy in mind, for you may rest assured that 
your title will never be disturbed. 
“ Respectfully, yours, truly, 
(Signed, ) Jacos Le Roy.” 


* New York, 12th June, 1839. 
“'THropuitus Nicnous, Esa. : — 

“Sir, — Your letter of the 1st instant was returned to me 
this day from Le Roy. In reply I state, that the title to the 
lands purchased from me is derived from the United States, and 
I know of no mode by which a sale can be rescinded by any 
officer of the government after it has been once consummated. 
If any error has been committed, of which I have no informa- 
tion upon which reliance ought to be placed in transactions of 
business, the government will no doubt correct it. Besides, as 
my grantor is liable to me if there is any defect of title, I can 
make no voluntary settlement without increasing the difficul- 
ties. ‘There were many purchasers at the public sales of the 
lands of which those I sold are a part, who have sold out, and 
it cannot be possible, if there is any substantial legal defect in 
the sale, that the question. will not soon receive the adjudica- 
tion of some sufficient legal tribunal, when I shall always be 
willing to fulfil any legal claims which I may be under to you 
or your friends. 

“With respect, yours, &c. 
“Jacos Le Roy.” 


“ New York, 5th February, 1841. 

‘‘ Dear Sir: — Yours, addressed to me at Le Roy, came to 
hand in due course, being returned to this place. In reply 
to your remarks I have only to say, that so soon as the highest 
tribunals of our country shall decide that my title to the land 
sold you is defective, I shall be ready to settle with you on just 
principles ; but until then I must decline aii negotiations. You 
say that the title is bad. Perhaps you are not aware that an 
act passed the Senate of the United States at its last session, 
unanimously confirming the sale, and was only lost in the 
House for want of time. Iam in great hopes that relief will 
be obtained this session; but at any rate a long time cannot 
now elapse before justice will be done us; for a more righteous 
claim there cannot be. My situation is the same as yours. 
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Until such decision is made, I cannot make claim from those 
from whom I purchased. 
“With great respect, yours, truly, 
“Jacos Le Roy. 











“ Wituiam Bearp, Ese., Newtown.” 


On the 24th of June, 1841, Beard, a citizen of the State of 
Connecticut, brought his action in the Circuit Court of New 
York against Le Roy. It was an action of assumpsit, contain- 
ing the ordinary money counts, and also two special counts, 
stating the purchase and sale, the covenant of seizin, and an 
averment that the grantor was not so seized, whereby he became 
liable to repay the $ 1,800. 

The defendant pleaded the general issue to the money counts, 
and a special plea that he had a good title to the premises de- 
scribed in the declaration. ‘To this plea there was a general 
replication. 

In April, 1846, the case came up for trial. 

The counsel for the plaintiff offered in evidence the power of 
attorney, the deposition of Starr, the oral evidence of Nichols, 
the letters above recited, and some other evidence not material 
to be mentioned. 

The counsel for the plaintiff then offered to read in evidence 
the deed or instrument of conveyance executed by the defend- 
ant, by Elisha Starr, his attorney, to the plaintiff, with a scroll 
and the word “‘ Seal” written therein, opposite the name of the 
defendant, as subscribed in execution thereof, without any 
wafer, wax, or other tenacious substance being aflixed thereto ; 
referred to in, and proved by, the said depositions. The coun- 
sel for the defendant objected to the reading of the covenants 
contained in said deed so offered, on the ground that the 
power of attorney from the defendant to Starr did not au- 
thorize Starr to enter into such covenants on behalf of the 
defendant. 

The court overruled the objection, and the defendant’s coun- 
sel excepted. 

The counsel for the plaintiff then offered numerous papers 
trom the General Land Office, to show that the title of Le Roy 
was not good in the premises conveyed. 

The counsel for the defendant then offered to read in evi- 
dence, on his part, from a book purporting to be a printed copy 
of the laws enacted by the Legislature of the Territory of Wis- 
consin, “an act of the said Legislature in relation to seals.” 

The counsel for the plaintiff objected to the evidence so 
offered, on the ground that the same was not authenticated in 
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such manner as to entitle the same to be read in evidence ; and 
the court overruled the objection; and to the decision there- 
upon, the counsel for the plaintiff excepted. 

The counsel for the defendant then read in evidence from 
said printed book as follows : — 

‘Sec. 5. That any instrument, to which the person making 
the same shall affix any device by way of seal, shall be ad- 
judged and held to be of the same force and obligation as. if it 
were actually sealed.” 

‘The counsel for the defendant then prayed the court to in- 
struct the jury, among other things, that no action can be sus- 
tained against the defendant in this suit, because the power of 
attorney executed by the defendant to Elisha Starr did not au- 
thorize Elisha Starr to warrant the title of the defendant to any 
lands which might be sold by him under said power of attor- 
ney. 

The counsel for the plaintiff then prayed the court to give 
its instruction to the jury upon the construction of the power 
of attorney executed by the defendant to Elisha Starr, so given 
in evidence at this stage of the cause, as, in the event of such 
construction being against the existence of such authority in 
said attorney under said power, the said plaintiff had further 
evidence to give of the representations of the said agent to the 
said plaintiff at the time of, and made as a part of, the transac- 
tion. 

The court reserved for the present their opinion upon the 
question, for the purpose of hearing the further evidence of the 
plaintiff, so as to enable him to bring out the whole case, and 
perhaps thereby save another trial. 

The counsel for the plaintiff then offered to prove that, at the 
time of negotiating the sale of, and of selling, the land described 
in said deed to the plaintiff, the said Elisha Starr fraudulently 
represented to the plaintiff that he, the said Elisha Starr, was 
authorized by the defendant to warrant the defendant’s title to 
the premises therein described, and withheld from the plaintiff 
any view of the power of attorney in question; and that the 
plaintiff refused to make the purchase, or take any conveyance 
of such lands, without such warranty on the part of the de- 
fendant. 

The counsel for the’ defendant objected to the evidence so 
offered as incompetent and inadmissible, and the court sustained 
the objection, and excluded the testimony; and the counsel 
for the plaintiff excepted to the decision. 

The counsel for the plaintiff next offered to prove, that, at 
the time of the negotiation of the said sale between Starr and 
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the plaintiff, and as a part of the transaction, the said Elisha 
Starr, as the agent of the defendant, also fraudulently repre- 
sented to the plaintiff that the defendant had a good and valid 
title to the land described in the said deed, and that the plain- 
tiff was deceived thereby. 

The counsel for the defendant objected to the evidence 
so offered, and the court overruled the objection, and to the 
decision thereon the counsel for the defendant excepted. 

The counsel for the plaintiff recalled Theophilus Nichols, 
who further testified, that he was present at the negotiations 
and bargain between the plaintiff and Elisha Starr, as the agent 
of the defendant, as to the sale of the acre of land described in 
said deed ; that Mr. Starr stated that the title to the land was 
good, and there could not be a question about it, because the 
defendant had the government title; that it had been sold by 
the government about a year previous to that time. That 
Linus Thompson and others had floated off George Walker, who 
had first settled on it, and claimed a preémption right, but who 
had got no patent; that the defendant’s title was direct from 
the government, and there was no question about it. Mr. Starr 
proposed to give to the plaintiff a quitclaim deed, and said it 
was just as well, as the title came from the government. The 
plaintiff said he would not accept it; that he would not take 
the land unless he had covenants of warranty; and Mr. Starr 
then gave the plaintiff the deed read in evidence in this case. 
No title papers were produced by Starr, or exhibited to the 
plaintiff. It was stated in the body of the deed executed by 
Starr, from whom the defendant had purchased, but he did not 
exhibit.to the plaintiff any papers of any kind. Plaintiff, and 
Mr. Baldwin, and witness, all stayed together at the public 
house kept by Starr. They all went to Milwaukie together 
for the same purpose ; stayed together, purchased together, and 
left together. The plaintiff did not make any examination of 
the title that witness knows of. Witness purchased an acre of 
the defendant of the same title, at the same time, and under 
the same representations ; and witness did not make any exam- 
ination of title, but relied upon the representations of Mr. Starr. 
They all left Milwaukie on the 10th of November, 1836, three 
days after they made the purchase. 

The counsel for the plaintiff then recalled David V. B. Bald- 
win, who further testified, that he had heard the testimony just 
given by Mr. Nichols, and concurred with him as to the repre- 
sentations made by Mr. Starr, and the acts done by the parties 
in making such purchase ; that he was present and acting with 
the others in the transaction; that no examination of the title 
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was made by him, nor by either of the others, to his knowl- 
edge. 

The counsel for the plaintiff next read in evidence, from the 
same volume of the statutes of Wisconsin above referred to, an 
act of the Legislature of the Territory of Wisconsin, entitled 
‘“ An act in relation to fraudulent conveyances of lands and the 
conveyance thereof,” the sixth section of said title, in the 
words and figures following, to wit : — 

“Sec. 6. No estate or interest in land, other than leases fora 
term not exceeding one year, nor any trust or power over or 
concerning lands, or in any manner relating thereto, shall here- 
after be created, granted, assigned, surrendered, or declared, un- 
less by act or operation of law, or by deed or conveyance in 
writing, subscribed by the party creating, granting, assigning, 
surrendering, or declaring the same, or by his lawful agent 
thereunto authorized by writing.” 

The proofs in the cause were here closed 

The counsel for the defendant prayed the court to instruct 
the jury, — 

First. That the plaintiff had not proved the failure of the 
defendant’s title to the lands in question, because he had not 
shown that the defendant had not acquired a title from the 
French settlers, or other source than the government of the 
United States. 

Second. That if it be shown that the defendant claimed title 
under the government of the United States, the plaintiff has 
not shown that the title of the defendant to said lands has been 
legally declared to be invalid. ‘That the certificate of the reg- 
ister of the land office at Green Bay gave a title to the lands, 
and the only power vested in the officers of the government at 
Washington was to see that two patents were not issued for 
the same land. 

Third. That by the acts of Congress granting rights of pre- 
emption to actual settlers, Linus Thompson had a right to float 
upon the land in question ; and that the decision of the Secre- 
tary of the Treasury annulling the certificate of the register 
was contrary to law, and void. That under the Chicago treaty 
the lands in question were public lands at the date of the pas- 
sage of the said act. 

Fourth. That the deed of defendant in evidence in this 
cause is a sealed instrument by the law of the Territory of Wis- 
consin, and is to be treated and regarded as a sealed instrument 
in the State of New York, because of its character at the place 
where it was made ; and that the present action being assump- 
sit, such cannot be maintained upon said deed. : 
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Fifth. That no action will lie upon this deed upon a failure 
of the title to the lands therein described, without express cov- 
enants of warranty ; there being no valid warranty against the 
defendant, the plaintiff is not entitled to recover. 

Sixth. That the plaintiff is not entitled to recover in this 
form of action, if a fraud be proved in the cause, but should 
have brought an action on the case for deceit. 

The counsel for the plaintiff then prayed the said court to 
instruct the jury, that the action of assumpsit is properly brought 
in this court upon the promises of the defendant contained in 
said deed, if any promises are made therein which are binding 
or obligatory upon the defendant. 

The court so instructed the jury, and to such instruction the 
counsel for the defendant excepted. 

The counsel for the plaintiff then prayed the court to instruct 
the jury, that the deed in question being without seal, by the 
laws of the State of New York, and a deed to convey lands in 
the Territory of Wisconsin not being required by the laws of 
that Territory to have any seal, or any device by way of seal, 
affixed thereto, it is competent for the plaintiff to prove a rati- 
fication of the defendant, by parol, of the act of Starr as his 
attorney, in warranting such title. 

The court refused so to instruct the jury, and thereupon in- 
structed the jury that, by the laws of the Territory of Wiscon- 
sin, the said deed is an instrumeut under seal, that it is a cove- 
nant by the laws of that Territory, and this court must so regard 
it, and give it the same effect here that it would have in the 
Territory of Wisconsin; that being a covenant by the laws of 
that Territory, there can be no ratification or confirmation of 
the act of the agent, Starr, by the defendant, which will be 
binding upon the defendant, unless made by an instrument exe- 
cuted by him under seal. 

The counsel for the plaintiff then prayed the said court to 
submit to the jury, upon the facts in evidence, the question, 
whether the defendant, with full knowledge that his agent, Eli- 
sha Starr, had assumed in his name to warrant, and had war- 
ranted, the title to the land in question to the plaintiff, had 
ratified the act of the said agent in making such warranty. 

The court refused to submit the said question of ratification 
to the jury upon the evidence in the case, and to such refusal 
of the said court the counsel for the plaintiff then and there 
excepted. 

The counsel for the plaintiff then prayed the court to in- 
struct the jury, that the agent of the defendant having under- 
taken to convey a title to the plaintiff, and the defendant hav- 
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ing given the agent authority so to do, if the jury believe the 
defendant had no title to the premises described in said deed, 
at the time of the execution and delivery thereof, then the con- 
sideration for which the plaintiff paid his money to the defend- 
ant has failed, and the plaintiff is entitled to recover. 

The court refused so to instruct the jury, and to such refu- 
sal the counsel for the plaintiff excepted. 

The counsel for the plaintiff then prayed the court to in- 
struct the jury, that if the defendant’s agent made a representa- 
tion to the plaintiff, as to the title of the defendant to the land 
described in said deed, which was untrue, and which was ma- 
terial to, and was relied upon by, the plaintiff, so that the plain- 
tiff was actually deceived as to the subject he was acquiring 
by his bargain, the plaintiff is entitled to recover, whether there 
was moral fraud cr not on the part of the agent in making such 
representations. 

The court refused so to instruct the jury, and to the said re- 
fusal the counsel for the plaintiff excepted. 

The counsel for the plaintiff then requested the said court to 
submit to the jury, upon the evidence in the case, the question, 
whether Elisha Starr, by fraudulent representations, induced 
the plaintiff to believe that the defendant had title to the land 
described in said deed when the defendant had no such title, 
and upon such belief became the purchaser thereof. 

The court refused to submit such question to the jury, on 
the ground that the evidence so introduced on the part of the 
said plaintiff did not go far enough to raise the question of 
fraud on the part of the agent of the defendant, and decided 
that the plaintiff must give evidence of knowledge on the part 
of the agent, at the time of making such representations, that 
the representations so made were untrue. 

To which refusal and decision the counsel for the plaintiff 
then and there excepted. 

The counsel for the plaintiff then prayed the court to submit 
the question to the jury, upon the evidence in the case, whether 
the agent of the defendant, at the time of making the represen- 
tations so made by him to the plaintiff, had not knowledge that 
the representations so made by him were untrue. 

The court refused to submit the said question to the jury, on 
the ground that no evidence had been given, on the part of the 
plaintiff, to authorize the submission thereof. 

The which refusal of the said court the counsel for the plain- 
tiff then and there excepted. 

The court instructed the jury in respect to the question re- 
served in the course of the trial, that the power of attorney, 

so 
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upon a true construction of its terms and conditions, conferred 
upon the agent authority to give a deed of the land with cove- 
nant of warranty, to which the counsel for the defendant then 
and there excepted. 

The jury thereupon, under the charge of the court, rendered 
a verdict for the plaintiff of $2,862.25 damages, and six cents 
costs. 

Upon these several exceptions, the case came up to this court. 


It was argued by Mr. Blunt and Mr. Webster, for the plain- 
tiff in error, and Mr. Seeley and Mr. Baldwin, for the defend- 
ant in error. 


The counsel for the plaintiff in error made the following 
points : — 

1st. That the action of assumpsit does not lie in this case. 
If the deed were binding on the plaintiff in error, the action 
should have been on the covenants. Chitty, Pl. 131, 134, 111, 
112, 116; 3 Johns. 509; 4 Cranch, 239; Story on Conflict of 
Laws, 475; 2 Caines, 362; 5 Johns. 239; 4 Cowen, 508, 530 ; 
7 Cranch, 115; 3 Wheat. 212; 2 Co. Litt. 365 a. 

2d. The judge erred in instructing the jury, that the power 
of attorney did authorize Elisha Starr to execute a deed with 
special covenants. Frost v. Raymond, 2 Caines’s Cas. 188 ; 
Nixon v. Hyserott, 5 Johns. 58; 12 ib. 436; 13 ib. 359; 
Gibson v. Colt, 7 Johns. 390; 2 Johns. Ch. Cas. 519. 

3d. The judge admitted evidence to prove failure of title ob- 
jected to. by the defendant below, which was incompetent. 

Ath. The judge assumed that, upon the evidence, the defend- 
ant below had no title. 

5th. The counts in the declaration are bad. 5 Johns. 120; 
7 ib. 259, 376; 13 ib. 236. 


The points made by the counsel for the defendant in error 
were the following : — 

I. Upon the facts in evidence, it is clear that the title failed. 

Il. The form of action, being in assumpsit, was right: an 
action of covenant could not have been sustained in the State 
of New York. 

The first count is special, founded on the instrument of con- 
veyance. The second is also special, but more general, and 
the third contains the common money counts. 

The instrument of conveyance executed by Le Roy’s agent, 
has the form and language of a deed with covenants, but has 
no seal, a scroll being used in place of a seal. 
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The form of the remedy depends on the ler fori. 

In Warren v. Lynch, 5 Johns. 329, (1810,) the Supreme 
Court held, that “a scrawl with the pen, of L. S., at the end 
of the name, was not a seal. A seal is an impression on wax 
or wafer, or some other tenacious substance capable of being 
impressed.”’ It was admitted in that case, that the note de- 
clared on, having been executed in Virginia, with such scrawl, 
and the initials L. S. at the end of the maker’s name, had, by 
the laws of Virginia, “all the efficacy of an instrument sealed 
with a wafer or wax.” Kent, Ch. J., delivering the opinion 
of the court, says, — “ By the laws of that State, it was a seal- 
ed instrument or deed.’’>— ‘A scrawl with a pen is not a 
seal”; and it was accordingly held that in the State of New 
York, assumpsit was the proper form of action. The same 
rule has prevailed, without any exception, to the present time. 
Van Santwood et al. v. Sandford, 12 Johns. 198 ; 4 Cowen, 508 ; 
2 Hill, 228; 3 ib. 493; 1 Denio, 376; 4 Kent’s Com. 451. 

The rule that the form of action, or remedy, depends on the 
ler fori, is everywhere recognized as universal. In United 
States Bank v. Donally, 8 Peters, 362, the court says : — “ The 
form of the remedy depends on the ler fori, and though an ac- 
tion of covenant will lie on an unsealed instrument in one 
State, it will not in another State, where covenant can be 
brought only on a contract under seal.’”’ See, also, Story’s Con- 
flict of Laws, 470, 475; De la Vega v. Vianna, 1 Barn. & 
Adol. 284; Trimbey v. Vignier, 1 Bing. N. C. 151, per Tindal, 
Ch. J.; 10 Barn. & Cres. 903. 

Ill. The power of attorney from Le Roy gave sufficient au- 
thority to Starr, as his agent, to covenant for the title of the 
premises. 

(The counsel then entered into an analysis of the power, and 
examined each paragraph of it.) 

4 Rep. 81; 10 Wend. 250; 1 J. J. Marsh. 292; 1 Brod. & 
Bing. 319; 2 Sugden on Vendors, 110 (Amer. ed.), 104; 2 
Johns. 595; Co. Litt. § 733, note; 1 Ch. Gen. Pr. 312, 313; 
2 Pennsyl. 304; 4 Cruise’s Dig. 357. 

IV. Le Roy cannot disavow in part the contract of his agent, 
and at the same time retain the money paid by Beard upon the 
faith of that contract. 

V. Assuming that the covenants were not authorized, inde- 
pendently of the preceding views, Beard was deceived by the 
false representations of Le Roy’s agent, and is entitled to re- 
cover back the purchase-money in the present action. 

VI. The stipulations contained in the instrument of convey- 
ance have been ratified by Le Roy. 
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VII. If the attorney mistook his powers to covenant for the 
title, but undertook to covenant and conveyed no title, Beard is 
entitled to recover on the count for money had and received, on 
the ground of a total failure of consideration. He did not get 
that for which he stipulated and paid his money. 


Mr. Justice WOODBURY delivered the opinion of the court. 

This was an action of assumpsit for money had and received ; 
and also counting specially, that, on the 17th of November, 
1836, the original defendant, Le Roy, in consideration of $ 1,800 
then paid to him by the original plaintiff, Beard, caused to be 
made to the latter, at Milwaukie, Wisconsin, a conveyance, 
signed by Le Roy and his wife, Charlotte. This conveyance 
was of a certain lot of land situated in Milwaukie, and con- 
tained covenants that they were seized in fee of the lot, and 
had good right to convey the same. Whereas it was averred, 
that, in truth, they were not so seized, nor authorized to con- 
vey the premises, and that thereby Le Roy became liable to 
repay the $ 1,800. 

Under several instructions given by the Circuit Court for the 
Southern District of New York, where the suit was instituted, 
the jury found a verdict for the original plaintiff, on which 
judgment was rendered in his favor, and which the defendant 
now seeks to reverse by writ of error. Among those instruc- 
tions, which were excepted to by the defendant, and are at this 
time to be considered, was, first, that “the action of assumpsit 
is properly brought in this court, upon the promises of the de- 
fendant contained in the deed, if any promises are made therein 
which are binding or obligatory on the defendant.” 

The conveyance in this case was made in the State of Wi is- 
consin, and a scrawl or ink seal was affixed to it, rather than a 
seal of wax or wafer. By the law of that State, ‘it is provided, 
that “any instrument, to which the person making the same 
shall affix any device, by way of seal, shall be adjudged and 
held to be of the same force and obligation as if it were actual- 
ly sealed.” 

But in the State of New York it has been repeatedly held (as 
in Warren v. Lynch, 5 Johns. 329) that, by its laws, such de- 
vice, without a wafer or wax, are not to be deemed a seal, and 
that the proper form of action must be such as is practised on 
an unsealed instrument in the State where the suit is instituted, 
and the latter must therefore be assumpsit. 12 Johns. 198; 2 
Hill, 544, 228; 3 Hill, 493; 1 Denio, 376; 5 Johns. 329; An- 
drews et al. v. Herriot, 4 Cowen, 508, overruling Meredith v. 
Hinsdale; 4 Kent, 451; 8 Peters, 362; Story’s Conflict of 
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Laws, 47; 2 Caines, 362. A like doctrine prevails in some 
other States. 3 Gill & Johns. 234; Douglas et al. v. Oldham, 
6 N. Hamp. 150. 

It becomes our duty, then, to consider the instruction given 
here, in an action brought in the Circuit Court in New York, as 
correct in relation to the form of the remedy. It was obliged 
to be in assumpsit in the State of New York, and one of the 
counts was special on the promise contained in the covenant. 
We hold this, too, without impairing at all the principle, that, 
in deciding on the obligation of the ‘instrument as a contract, 
and not the remedy on it elsewhere, the law of Wisconsin, as 
the lex loci contractus, must govern. Robinson v. Campbell, 3 
Wheat. 212. 

It 1s further objected here, that an eviction by elder and bet- 
ter title should have been averred in the declaration before a 
recovery can be had for a breach of warranty. 

But such averment is necessary only when the breach is of a 
covenant for quiet enjoyment, &c. 14 Johns. 48. Because, ina 
breach of the covenant of seizin, it is broken at the time of the 
conveyance if at all, and no eviction need be alleged. 4 Cranch, 
421; 4 Kent’s Com. 474, note. 

Here it virtually appears that the original defendant was not 
seized. Little attempt is made to show that he was; and the 
title, so far as disclosed in the evidence, could not have been in 
him or his grantors. 

It is likewise contended, that, if a covenant legally existed 
in this case, and was broken, assumpsit lies to recover back the 
money. That form of action seems at times justified on gen- 
eral principles, beside the rule that in New York the remedy 
must be assumpsit on an instrument like this. 9 Mees. & Wels. 
54; 4 Man. & Grang. 11; 5 Adolph. & Ell. 433; 6 East, 241. 
To this the chief objection urged is, that neither assumpsit nor 
covenant will lie, in case no covenant whatever was made or 
broken. 3 Bos. & Pul. 170; 2 Johns. Ch. 515; 4 Kent, 474; 
3 Ves. 235. 

But as the facts here do not require a decision on this last 
point, none is given. 

The next instruction to which the original defendant object- 
ed, and which is the chief and most difficult one that can prop- 
erly be considered by us, under the present bill of exceptions, is, 
that the power of attorney by Le Roy and his wife to Starr, , 
their agent, was broad enough to confer upon him “authority 
to give a deed of the land with covenant of warranty.” 

This power of attorney is given in ertenso in the statement 
of the case. It appears from its contents, that Le Roy, after 
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authorizing Starr to invest certain moneys in lands and real es- 
tate in some of the Western States and Territories of the United 
States, at the discretion of the said Starr, empowered him “to 
contract for the sale of, and to sell, either in whole or in part, 
the lands and real estate so purchased by the said Starr,”’ and 
“on such terms in all respects as the said Starr shall deem most 
advantageous.” Again, he was authorized to execute “ deeds of 
conveyance necessary for the full and perfect transfer of all our 
respective right, title,’ &c., “‘as sufficiently in all respects as we 
ourselves could do personally in the premises,” “and generally, 
as the agent and attorney of the said Jacob Le Roy,” to sell 
“on such terms in all respects as he may deem most eligible.” 

It would be difficult to select language stronger than this to 
justify the making of covenants without specifying them eo 
nomine. When this last is done, no question as to the extent 
of the power can arise, to be settled by any court. But when, 
as here, this last is not done, the extent of the power is to be 
settled by the language employed in the whole instrument, (4 
Moore, 448,) aided by the situation of the parties and of the 
property, the usages of the country on such subjects, the acts 
of the parties themselves, and any other circumstance having a 
legal bearing and throwing light on the question. 

That the language above quoted from the power of attorney 
is sufficient to cover the execution of such a covenant would 
seem naturally to be inferred, first, from its leaving the terms 
of the sale to be in all respects as Starr shall deem most advan- 
tageous. “Terms” is an expression applicable to the convey- 
ances and covenants to be given, as much as to the amount of, 
and the time of paying, the consideration. Rogers v. Kneeland, 
10 Wendell, 219. To prevent misconception, this wide discre- 
tion is reiterated. 'The covenants, or security as to the title, 
would be likely to be among the terms agreed on, as they 
would influence the trade essentially, and in a new and unset- 
tled country must be the chief reliance of the purchaser. 

- To strengthen this view, the agent was also enabled to exe- 
cute conveyances to transfer the title “as sufficiently in all re- 
spects as we ourselves could do personally in the premises.” 
And it is manifest, that inserting certain covenants which 
would run with the land might transfer the title in some 
‘ events more perfectly than it would pass without them; and 
that, if present “personally,” he could make such covenants, 
and would be likely to if requested, unless an intention existed 
to sell a defective title for a good one, and for the price of a 
good one. It is hardly to be presumed that any thing so cen- 
surable as this was contemplated. 
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Again, his authority to sell, ‘on such terms in all respects as 
he may deem most eligible,’ might well be meant to extend to 
a term or condition to make covenants of seizin or warranty, as 
without such he might not be able to make an eligible sale, and 
obtain nearly so large a price. 

Now all these expressions, united in the same instrument, 
would prima facie, in common acceptation, seem designed to 
convey full powers to make covenants like these. And although 
a grant of powers is sometimes to be construed strictly, (Com. 
Dig., Potar, B. 1 and c. 6; 1 Bl. R. 283,) yet it does not seem 
fit to fritter it away in a case like this, by very nice and meta- 
physical distinctions, when the general tenor of the whole in- 
strument is in favor of what was done under the power, and 
when the grantor has reaped the benefit of it, by receiving a 
large price that otherwise would probably never have been paid. 
Nind v. Marshall, 1 Brod. & Bingh. 319; 10 Wendell, 219, 252. 
This he must refund when the title fails, or be accessory to what 
seems fraudulent. 1 J. J. Marsh. 292. Another circumstance 
in support of the intent of the parties to the power of attorney 
to make it broad enough to cover warranties, is their position or 
situation as disclosed in the instrument itself. Solly v. Forbes, 
4 Moore, 448. Le Roy resided in New York, and Starr was to 
act as his attorney in buying and selling lands in the “ Western 
States and Territories,” and this very sale was as remote as 
Milwaukie, in Wisconsin. For aught which appears, Le Roy, 
Beard, and Starr were all strangers there, and the true title to 
the soil little known to them, and hence they would expect to 
be required to give warranties when selling, and would be like- 
ly to demand them when buying. 

The usages of this country are believed, also, to be very uni- 
form to insert covenants in deeds. In the case of the Lessee 
of Clarke v. Courtney, 5 Peters, 349, Justice Story says, — 
“This is the common course of conveyances ”’; and that in them 
“covenants of title are usually inserted.” See also 6 Hill, 338. 
Now, if in this power of attorney no expression had been em- 
ployed beyond giving an authority to sell and convey this land, 
saying nothing more extensive or more restrictive, there are 
cases which strongly sustain the doctrine, that, from usage as 
well as otherwise, a warranty by the agent was proper, and 
would be binding on the principal. 

It is true, that some of these cases relate to personal estate, 
and some perhaps should be confined to agents who have been 
long employed in a particular business, and derive their author- 
ity by parol, no less than by usage; and consequently may not 
be decisive by analogy to the present case. 3 D. & E. 757; 
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Helyear v. Hawke, 5 Es. Ca. 72, note; Pickering v. Bush, 15 
East, 45; 2 Camp. N. P. 555; 6 Hill, 338; 4 D. & E. 177. 

So of some cases which relate to the quality, and not the 
title, of the property. Andrews v. Kneeland, 6 Cowen, 354; 
The Monte Allegre, 9 Wheat. 648; 6 Hill, 338. 

But where a power to sell or convey is given in writing, and 
not aided, as here, by language conferring a wide discretion ; it 
still must be construed as intending to confer all the usual 
means, or sanction the usual manner of performing what is in- 
trusted to the agent. 10 Wendell, 218; Howard v. Baillie, 2 
H. Bl. 618; Story on Agency, p. 58; Dawson v. Lawly, 5 Es. 
Ca. 65; Ekins v. Maclish, Ambler, 186; Salk. 283; Jeffrey v. 
Bigelow, 13 Wendell, 527; 6 Cowen, 359. Nor is the power 
confined merely to “usual modes and means,” but, whether the 
agency be special or general, the attorney may use appropriate 
modes and reasonable modes; such are considered within the 
scope of his authority. 6 Hill, 338; 2 Pick. 345; Bell on 
Com. L. 410; 2 Kent’s Com. 618; Vanada v. Hopkins, 1 J. J. 
Marsh. 287 ; Sandford v. Handy, 23 Wendell, 268. We have 
already shown, that, under all the circumstances, a covenant of 
warranty here was not only usual, but appropriate and reason- 
able. 

Again, “all powers conferred must be construed with a view 
to the design and object of them.” 1 J.J. Marsh. 287. Here 
that design was manifestly in the discretion of the agent, to sell 
as he might deem most advantageous. Again, if a construction 
be in some doubt, not only may usage be resorted to for expla- 
nation, (Story on Agency, p. 73; 5 D. & E. 564,) but the agent 
may do what seems from the instrument plausible and correct ; 
and though it turn out in the end to be wrong, as understood 
by the principal, the latter is still bound by the conduct of the 
agent. Lomax v. Cartwright, 3 Wash. C. C. 151; 2 ib. 133; 
A ib. 551; 6 Cowen, 358, in Andrews v. Kneeland. Because 
the person who deals with the agent is required like him to 
look to the instrument to see the extent of the power (7 Barn. 
& Cres. 278; 1 Peters, 290); and if it be ambiguous, so as to 
mislead them, the injurious consequences should fall on the 
principal, for not employing clearer terms. 2 Barn. & Ald. 
143, in Baring v. Corrie; 1 Peters, 290; Courcier v. Ritter, 4 
Wash. C. C. 551; 23 Wendell, 268. 

In the next place, the acts of the parties themselves tend 
here to strengthen the construction of the words in the power, 
so as to authorize a warranty, and these acts, it is competent to 
consider in order to remove doubt. 17 Pick. 222; 1 Metcalf, 
378 ; Paley on Agency, 198; Mechanics’ Bank of Alexandria v. 
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Bank of Columbia, 5 Wheat. 326; and Bac. Abr. Covenant, F. ; 
5 D. & E. 564; 1 Greenleaf on Ev. $ 293. 

The agent’s acts on this subject are strong. He construed 
the instrument as if empowering him to make the warranty, 
and made it accordingly. He was to gain nothing for himself 
by such a course, if wrong, and does not appear to have done it 
collusively with any body. 2 Bro. Ch. 638. 

The principal, too, when asked for redress, and when corre- 
sponding on the subject, does not appear to have set up as a de- 
fence, that he did not intend, by this instrument, to authorize a 
conveyance with warranty. On the contrary, for some time he 
conducted himself towards both the agent and the plaintiff, as 
if he had meant covenants should be made. 14 Johns. 238; 
All Saints Church v. Lovett, 1 Hall, 191. 

Finally, the decided cases on this question, though in some 
respects contradictory, present conclusions as favorable to this 
construction, as do the peculiar language used in the power and 
the weight of analogy. See 23 Wendell, 260, 267, 268; Nel- 
son v. Cowring, 6 Hill, 336; Vanada »v. Hopkins’s Ad, J.J. 
Marsh. 293; 13 Wendell, 521, Semble. 

Some earlier cases were contra. Nixon v. Hysero ; Johns. 
58; Van Eps v. Schenectady, 12 Johns. 436; and Ketchum v. 
Evertson, 13 Johns. 365; 7 Johns. 390. 

But in these the power was merely to give a deed of a cer- 
tain piece of property, and could be construed as it was, with- 
out directly impugning our views here. Whereas, in the pres- 
ent case, the power was manifestly broader in terms and design. 
Wilson v. Troup, 2 Cowen, 195; 6 Cowen, 357. 

The earlier cases in New York, bearing on this subject, are 
also considered by its own courts as overruled by the later 
ones. Bronson, J., in 6 Hill, 336. 

It may be proper to add, that the general conclusions to 
which we have arrived are more satisfactory to us, if not more 
right, because they accord with what appears to be the justice 
of the case, which is, that the plaintiff should not keep money 
which would probably not have been obtained except by these 
very covenants, and which it must be inequitable, therefore, to 
retain and at the same time avoid the covenants. 

The judgment below is affirmed. 





Mr. Justice McLEAN dissented. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the South- 
VOL. VIII. 40 
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ern District of New York, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, affirmed, with costs, and dam- 
ages at the rate of six per centum per annum. 





Georce D. Prentice anp George W. WEIssINGER, CoPARTNERS 
DOING BUSINESS UNDER THE STYLE AND Firm oF PRENTICE & 
WEISSINGER, PLAINTIFFS IN ERROR, v. PLATOFF ZANE’s ADMINIS- 
TRATOR. 


Where, in a special verdict, the essential facts are not distinctly found by the jury, 
although there is sufficient evidence to establish them, this court will not render a 
judgment, but remand the cause to the court below for a venire facias de novo. 

Therefore, where a suit was brought by an indorsee upon a promissory note, and the 
special verdict found that the original consideration of the note was fraudulent on 

e part of the payee, but omitted to find whether the holder had given a valuable 
consideration for it or received it in the regular course of business, and the court 
below gave judgment for the defendant, this court could not decide whether that 
judgment was erroneous or not, and would have been compelled to remand the 
case. 

But the parties below agreed to submit the cause to the court, both on the facts and 
the law. This court must presume that the court below founded its judgment 
upon proof of the fact as to the manner in which the holder received it, and must 
therefore affirm tlie judgment of the court below. 


Tus case was brought up by writ of error from the District 
Court of the United States for the Western District of Virginia. 

In 1836, Platoff Zane, a citizen of Virginia, being in Penn- 
sylvania, executed the following promissory note : — 

“ $ 5,4377°%5. Philadelphia, November 28th, 1836. Five 
years after date, I promise to pay to the order of James H. 
Johnson, five thousand four hundred and thirty-seven ;°,°; dol- 
lars, without defalcation, for value received. Platoff Zane.” 

On some day afterwards (the record did not show when), this 
note was indorsed in blank by Johnson, the payee, and deliv- 
ered to John Stivers, who handed it over to Prentice & Weis- 
singer, without putting his own name upon it. 

On the 8th of May, 1840, Prenticé & Weissinger filed a bill 
before the Honorable George M. Bibb, judge of the Louisville 
Chancery Court in Kentucky, against the above-named John 
Stivers and one John Thomas. The bill stated, that the com- 
plainants and Thomas were sureties for Stivers as principal in a 
debt which Stivers owed to the Bank of Louisville, that the 
complainants had paid the debt, and now required Thomas to 
contribute one half. 
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On the 16th of June, 1840, Thomas answered, and also filed 
a cross-bill. He alleged that Stivers had placed in the hands 
of Prentice & Weissinger a large amount of securities, and re- 
quired an exhibition thereof. | Weissinger answered the cross- 
bill, and gave in a list of these securities, amongst which was 
Zane’s note ; to which was attached the remark, that they had 
received notice that the note would be defended on the ground 
of no consideration. The answer also offered to transfer all 
the securities to Thomas for eighty per cent. of their amount, 
averring a belief of their insufficiency to pay the debt. 

Here these proceedings in chancery stopped. 

On the 7th of November, 1845, Prentice & Weissinger, citizens 
of Louisville, Kentucky, brought an action of debt against Zane, 
in the District Court of the United States for the Western Dis- 
trict of Virginia, upon the above-mentioned promissory note. 

The defendant pleaded nil debet, and the case went to a 
jury, who found a special verdict. _ Before reciting this, it may 
be mentioned that the deposition of Jacob Anthony, therein re- 
ferred to, proved that the note in question was passed by Sti- 
vers to Prentice & Weissinger, to indemnify them for money 
paid by them, as his indorsers, in bank. 

The jury say, that they find that the note in these words — 
“& 5,437y0'- Philadelphia, November 28th, 1836. Five years 
after date, I promise to pay to the order of James H. Johnson, 
five thousand four hundred and thirty-seven 7°;’5 dollars, with- 
out defalcation, for value received. Platoff Zane’? — was made 
by the defendant, and delivered to the payee, at the date 
thereof, at Philadelphia, in the State of Pennsylvania, and that 
said note was indorsed by the payee, and delivered by him, so 
indorsed, to one John Stivers, at the city of Louisville, in the 
State of Kentucky, before the maturity thereof; that there has 
not been any evidence submitted to us that said Stivers paid 
value therefor, or that there was any consideration for such in- 
dorsement, unless the same ought to be inferred from the mat- 
ters herein stated; but should the court be of opinion that, 
from the facts and evidence herein found, the jury ought to 
presume that said indorsement to said Stivers was made for a 
valuable consideration, then we find that the same was made 
for full value received by the payee from said Stivers therefor ; 
otherwise we find that the same was made without any con- 
sideration or value therefor. And we further find, that said 
Stivers afterwards, but before the said note became payable, 
delivered the same (indorsed in blank by the payee as afore- 
said, but not indorsed by the said Stivers) to the plaintiffs, at 
the city of Louisville aforesaid, for the purposes and upon the 
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consideration shown in the deposition of Jacob Anthony, and 
the record of a bill, answer, and cross-bill and answers ; which 
deposition and record are in the words and figures following, to 
wit: (The deposition and record were then set forth in extenso, 
and the special verdict proceeded thus :) 

We further find, that the consideration of said note was 
fraudulent on the part of the payee, and such that the payee 
could not recover against the maker upon said note. 

But we further find, that the plaintiffs had no notice of the 
fraudulent consideration of said note at or before the time the 
same was delivered to them as aforesaid. 

And we find that the defendant, since the institution of 
this suit, has duly served the plaintiffs with a notice in the 
following words, to wit : — 


“ An action of debt, in the District Court of the United States 
for the Western District of Virginia, between 


“ Prentice & Weissincer, Plaintiffs, 
and 
Piatorr Zane, Defendant. 

“'The defendant in this suit will offer evidence to show, and 
will insist at the trial, that the note described in the declaration 
was obtained from him, said defendant, by the payee thereof, 
by means of misrepresentation and fraud, and without any 
value having been received therefor by said defendant, and will 
require the plaintiffs to prove at the trial the consideration, if 
any, paid by them, or the previous holder or holders thereof, 
for the same, and the time and manner in which they became 
possessed of said note. Very respectfully, &c., 

‘“PLarorr ZANE, 
By Jacos & Lamp, his Attorneys. 

“'T’o Messrs. Prentice & WeEIssINGER.”’ 


“‘ Due service of above admitted. 
“M. C. Goon, Attorney for Plaintiffs.” 


We further find the statute of Pennsylvania in force within 
that State at the time of the execution of said note, and the 
indorsement thereof and delivery of the same to the plaintiffs 
as aforesajd, in these words : — 


“ Act of 27th February, 1797. —4 Dallas, 102; 3 Smith, 278. 
“ An Act to devise a particular Form of Promissory Notes not 
liable to any Plea of Defalcation or Set-off. 

“6, Sec. 1. All notes in writing, commonly called promis- 
sory notes, bearing date in the city or county of Philadelphia, 
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whereby any person or persons, bodies politic or corporate, or 
copartnership in trade, shall promise to pay, or cause to be paid, 
‘to any other person or persons, bodies politic or corporate, or 
copartnership in trade, and to the order of the payee for value 
in account, or for value received, and in the body of which 
the words ‘ without defalcation,’ or ‘ without set-off,’ shall be in- 
serted, shall be held by the indorsees discharged from any 
claim of defalcation or set-off by the drawers or indorsers 
thereof; and the indorsees shall be entitled to recover against 
the drawer and indorsers such sums as, on the face of the said 
notes, or by indorsements thereon, shall appear to be due: Pro- 
vided always, that in every action brought by the holder of 
any such note, whether against the drawer or indorsers, the 
defendant may set off and defalk so far as the plaintiffs shall be 
justly indebted to him in account by bonds, specially, or other- 
wise.”’ 

(See 8 Serg. & Rawle, 481, and posted notes. ) 

‘A copy from a copy filed in my office. 

“ Teste : ALEXANDER T’. Latpuey, Clerk.” 


And if the law be for the plaintiffs, then we find for them 
the sum of $ 5,437.50, the debt in the declaration mentioned, 
with interest thereon at the rate of six per cent. per annum 
from the Ist day of December, 1841, till paid. But if the law 
be for the defendant, then we find for the defendant. 

T. W. Harrison. 


And because the court will consider of what judgment should 
be rendered upon the verdict aforesaid, time is taken until to- 
morrow. 

Memorandum. Upon the trial of this cause, the parties, by 
their attorneys, filed a written agreement in the words follow- 
ing, to wit: — “‘And the parties agree that the court, in deciding 
upon the foregoing verdict, shall look to and regard the decis- 
ions of the courts of the State of Pennsylvania, as found in the 
several printed volumes of the reports thereof, to avail as much 
as if the same were found by said verdict, and to have such 
weight as in the judgment of the court they ought to have; 
and the parties further agree to waive all objections to said 
verdict on account of its finding in part evidence, and not fact. 
And that the court, in deciding thereupon, may make all just 
inferences and conclusions of fact and law from the evidence and 
facts therein stated, and the decisions aforesaid, which, in the 
opinion of the court, a jury ought to draw therefrom, if the same 
were submitted to them upon the trial of this cause; and that 

AQ * 
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this agreement is to be made part of the record in this 
suit. 
“M. C. Goon, Attorney for Plaintiffs. 
Jacos & Lams, Attorneys for Defendant.” 


Which agreement is ordered to be made a part of the record 
in this suit. 

On the 9th of September, 1846, the District Court pro- 
nounced the following judgment, viz: —‘‘ The matters of law 
arising upon the special verdict in the cause being argued at a 
former term of this court, and the court having maturely con- 
sidered thereof, it seems that the law is for the defendant.” 

A writ of error brought the case up to this court. 


It was argued by Mr. Badger and Mr. Bibb, for the plain- 
tiffs, and Mr. Ewing, for the defendant. 


The points raised by Mr. Bibb, for the plaintiffs in error 
were the following. 

The legal right of the plaintiffs to have judgment for the 
sum expressed in the note stands, — Ist, upon the effect of the 
act of 1797, as declared in the title, body, soul, and spirit of 
the act itself; 2dly, upon principles well established by ad- 
judged cases, which confirm and fortify their right. 

I. The true meaning and effect of that act, to be collected 
from the expressions of the act itself, stand in the foreground. 

It may be useful, and will be according to the usages of the 
sages of the law in expounding statutes, to look into the old 
law, the inconveniences and grievances arising under it, there- 
by thé better to understand the remedy intended by the new 
law, so that the mischiefs may be suppressed, and the remedy 
advanced. 

The Legislature of Pennsylvania, on the 28th May, 1715, 
passed ‘An act for the assigning of bonds, specialties, and 
promissory notes.” (1 State Laws, p. 77.) The inconvenien- 
ces growing out of the provisions of that act, in the remedies 
allowed to assignees, will be sufficiently understood, for all the 
present purposes, by looking into the decisions of the courts in 
these cases, viz.: — Wheeler, Assignee, v. Hughes, in 1776 (1 
Dallas, 23); M’Cullough, Assignee, v. Houston, m 1789 (1 
Dallas, 441); Stille v. Lynch, in 1792 (2 Dallas, 194). 

By these decisions it appears that the statute of 3 and 4 Anne, 
chap. 9, respecting assignments, was not considered as in force, 
ex proprio vigore, in Pennsylvania; and that the act of Penn- 
sylvania of 1715 differed materially from the statute of Anne, 
especially in omitting to allow promissory notes to be nego- 
tiated and assigned in like manner as bills of exchange. 
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The assignee took the assignment of a bond, specialty, or 
promissory note, under the act of 1715, at his peril, and stood in 
the place of the payee, “so as to let in every defalcation which 
the obligor had against the payee at the time of the assign- 
ment, or notice of the assignment.” ‘ The only intent of the 
act being to enable the assignee to sue in his own name, and 
prevent the obligee from releasing after assignment,” (1 Dall. 
28,) ‘subject to all equitable considerations to which the same 
was subject in the hands of the original payee.” (1 Dallas, 444.) 

In Stille v. Lynch, 2 Dallas, 194, the maker of a promis- 
sory note was permitted, in an action by the indorsee, to set up 
in defence, that the note was without any consideration. This 
trial was had at the September term of that court, in the year 
1792. 

On the 30th of March, 1793, the Legislature of Pennsyl- 
vania passed an act, (3 Dallas’s State Laws, p. 329,) by which 
promissory notes discounted at the Bank of Pennsylvania were 
placed upon the footing of foreign bills of exchange, except as 
to damages. Whereby such discounted notes became dis- 
charged, in the hands of the indorsee, from any plea of defal- 
cation or set-off on account of the transactions between the 
original parties. But similar notes, not discounted at bank, 
were in the hands of indorsees, under the act of 1715, subject 
to all equities existing between the original parties “at the 
time of the assignment, or notice of the assignment.” 

Such peculiar rights, privileges, and immunities, enjoyed by 
the President, Directors, and Company of the Bank of Pennsyl- 
vania, having their office of discount and deposit in the city of 
Philadelphia, but not accorded to others dealing in like prom- 
issory notes, and doing business in the vicinage of the bank 
and within the sphere of its influence, were inconveniences and 
grievances. Such differences and privileged anomalies, grow- 
ing out of the positive acts of legislation by the State of Penn- 
sylvania, called for some remedy. 

Such were the old laws and their effects, when the act of 
1797 was passed, “to devise a particular form of promissory 
notes, not subject to any plea of defalcation or set-off. This 
act, in its title and body, manifests the intent of the Legislature 
to enable the community to make for themselves promissory 
notes, which should be thereafter creditable, merchantable, ne- 
gotiable, indorsible, and circulated according to the general 
principles and usages of the mercantile law, not subject, in 
the hands of indorsees, bond fide and for value, to any defalca- 
tion or set-off, not warranted by the established principles of 
the law merchant. 
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The form devised contains, to the full, the terms to impart 
the characteristics and qualities of negotiable mercantile pa- 
per, expressed simply and aptly, in words well known to the 
law merchant, and intelligible to a common understanding. 
The notes are to bear date in the city or county of Philadel- 
phia, to promise to pay money, to express the sum to be pay- 
able “to order,” to express “for value received,” and to be 
payable “without defalcation.” Such notes, the act declares, 
“shall be held by the indorsees discharged from any claim of 
defalcation or set-off by the drawers er indorsers thereof.” 

That no ambiguity might exist as to what was meant by 
“defalcation,” that not a loop might remain whereon to hang 
a doubt to be solved by construction, the act has superadded, 
— ‘And the indorsees shall be entitled to recover against the 
drawer and indorsers such sum as on the face of the said notes, 
or by indorsements thereon, shall appear to be due.” 

The explanation proceeds, —‘ Provided, always, that in 
every action by the holder of any such note, whether against 
the drawer or indorsers, the defendant may set-off and defalk, 
so far as the plaintiffs shall be indebted justly to him in ac- 
count by bonds, specialty, or otherwise.”’ 

The proviso subjects every holder for his own acts, and no 
further. The first position and body to which the proviso is 
appended discharges the indorsee from any difficulty arising 
out of matters inter alios acta, not disclosed by the instrument 
itself, — not made known to the indorsee before he made a fair 
acquest of the note for value. 

II. Upon the authority of adjudged cases, the right of the 
plaintiffs is confirmed and fortified against the defence set up. 

(The counsel then referred to the following English au- 
thorities: —2 Burr. 276; Bla. Com., book 2, chap. 30, p. 470; 
4 'Term Rep. 148. Pennsylvania authorities: —4 Dallas, 370; 
5 Binney, 469; 1 Serg. & Rawle, 180; 9 Serg. & Rawle, 193. 
And a number of English cases, to show that the “general 
mercantile law” was in harmony with these decisions. ) 

In Lickbarrow v. Mason, 2 Term Rep. 71, Justice Ashurst 
stated the law to be, —‘‘ As between the drawer and payee, 
the consideration may be gone into; yet it cannot be between 
drawer and an indorsee ; and the reason is, it would be en- 
abling either of the original parties to assist in a fraud.” 

‘This same distinction between a defence impeaching the 
consideration, in actions between the original parties, in which 
case it is admissible, and actions by indorsees and in which 
case such defence cannot be admitted, was adjudged in these 
cases : — Snelling v. Briggs, and Collett v. Griffith, Bull. N. P. 
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274; Puget De Bras v. Forbes & Gregory, 1 Esp. N. P. Cases, 
119; United States v. Bank of the Metropolis, 15 Peters, 393 ; 
Swift v. Tyson, 16 Peters, 15, 22. 

In the case of Swift v. Tyson, the defendant attempted to 
defend against the indorsee by showing that the consideration 
held out to the maker was, on the part of the payee, totally 
false and fraudulent. But the Supreme Court of the United 
States decided, that ‘‘a bond fide holder of a negotiable in- 
strument for valuable consideration, without any notice of the 
facts which impeach its validity as between the antecedent par- 
ties, if he takes it under an indorsement made before it be- 
comes payable, holds the title unaffected by those facts, and 
may recover thereon, although, as between the antecedent 
parties, the transaction may be without any legal validity. 
This is a doctrine so long and so well established, and so essen- 
tial to the security of negotiable paper, that it is laid up among 
the fundamentals of the law, and requires no authority or rea- 
soning now to be brought forward in its support. 

“ As little doubt is there, that the holder of any negotiable 
paper, before it is due, is not bound to prove that he is a bona 
fide holder for a valuable consideration without notice ; for the 
law will presume that, in the absence of all rebutting proofs ; 
and therefore it is incumbent on the defendant to establish his 
defence by proofs, to overcome the primd facie title of the 
plaintiffs.” 

In the case of the United States v. Bank of the Metropolis, 
the Supreme Court of the United States said, — “ The rule is, 
that a want of consideration between drawer and acceptor 
is no defence against the right of a third party who has given 
a consideration for the bill, and this even though the acceptor 
has been defrauded by the drawee, if that be not known by 
the third party before he gives value for it.” (15 Peters, 393.) 

The special verdict finds that Stivers (who received the bill 
from the payee indorsed in blank) did not indorse ft, but de- 
livered it to the plaintiffs. The want of Stivers’s indorsement 
is no objection to the title of the plaintiffs. They had a right 
to fill up the blank indorsement by an assignment to them- 
selves, as they did. (A number of cases cited. 11 Peters, 
81, &c.) 

The parties, by agreement of record, waive all objections to 
the verdict for “finding in part evidence, and not fact,” and 
agree that the court “may make all just inferences and con- 
clusions of fact and law from the evidence and facts therein 
stated, which a jury ought to draw therefrom.” 

Upon the deposition of Anthony, and the bill, answer, cross- 
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bill, and answers, between Prentice & Weissinger, as original 
complainants, and John Thomas, to compel him to contribute 
for the debt for which the parties were bound as co-securities 
for Stivers as principal, and paid by Prentice & Weissinger ; 
and the cross-bill by Thomas v. Prentice & Weissinger, to ac- 
count for the notes by them received of Stivers, and the an- 
swer of Prentice & Weissinger to the cross-bill ; it appears that 
Prentice & Weissinger had paid as indorsers and securities for 
Stivers upwards of twelve thousands dollars, and that this note 
and others were delivered over to Prentice & Weissinger in 
consideration of the moneys so previously paid by them for 
Stivers, and as indemnities; from which, however, they are 
not likely to be saved from loss by all the securities which Sti- 
vers gave them. 

It is clear from the transcript of the record of the suit in 
chancery, and the deposition of Anthony, as found by the 
special verdict, that the note upon P. Zane was delivered by 
Stivers to the plaintiffs, in consideration of a precedent debt, 
greatly exceeding the sum due by this promissory note. 

The question is, whether the possession so obtained by the 
plaintiffs of this negotiable note, in consideration of a precedent 
debt, entitles them to protection as indorsees against the de- 
fence set up by the maker, on account of the transactions be- 
tween them and the payee? 

This question was fully argued and decided by this court in 
the case of Swift v. Tyson, 16 Peters, 2, 16, 20, 21, 22. It 
was thereupon resolved by the court, that a preexisting debt 
constitutes a valuable consideration in the sense of the general 
rule applicable to negotiable instruments. The question was 
examined upon principle, and upon the adjudged cases, English 
and American ; and the conclusion is, “that a bond fide holder 
taking a negotiable note in payment of, or as security for, a pre- 
existing debt, is a holder for a valuable consideration, entitled to 
protection against all equities between the antecedent parties.” 
‘Fo sustain that doctrine many cases are cited by the court 
previously decided in the Supreme Court of the United 
States, and in England, and the opinion in that case says of 
them: —‘“ They go farther, and establish, that a transfer as 
security for past, and even for future responsibilities, will, for 
this purpose, be a sufficient, valid, and valuable consideration.”’ 
(16 Peters, 21.) 

This decision, and the authorities therein cited by the court, 
are full and conclusive. Nothing can be, or need be, added on 
this point by the counsel for the plaintiffs. 

The special verdict submits to the court the question wheth- 
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er, in the absence of all positive proof upon the subject of the 
consideration between Johnson and Stivers for the note, it is to 
be presumed that Stivers gave value for it. 

The presumption is so until repelled by proof to the contra- 
ry ; as stated in Swift v. Tyson, 16 Peters, 16. But the ques- 
tion is immaterial whether or not Stivers paid value to John- 
son, seeing that the plaintiffs are holders bond fide, for value, and 
without notice, and obtained the note regularly in the direct 
line of negotiation. 

In Haley v. Lane,2 Atk. 182, Lord Hardwicke determined, 
that, ‘“‘ where there is a negotiable note, and it comes into the 
hands of a third or a fourth indorsee, though some of the 
former indorsers might not pay a valuable consideration for it, 
yet it is a good note to him, unless there should be some fraud, 
or equity appearing against him in the case.” 

In the cases of Grant v. Vaughan, 3 Burr. 1516; Anony- 
mous, | Salk. 126, plea5; Miller v. Race, 1 Burr. 452; and 
Peacock v. Rhodes, 2 Douglas, 632; the negotiable papers 
passed through the hands of mere finders and thieves into the 
possession of bond fide holders for valuable consideration with- 
out notice, yet such valueless and vicious derivatives did not 
impair the rights and titles of such bond fide possessors. 

The special verdict finds that this note was made and deliv- 
ered in Philadelphia, and indorsed and delivered in Louisville 
by the payee to Stivers, and by Stivers delivered to the plain- 
tiffs in Louisville. So this note was made and delivered in one 
State, negotiated in another, and sued upon in a third. 

The note so made in Pennsylvania, having no reference by 
its terms to performance in any other State, must be adjudged 
by the laws of that State, and was there a good and valid con- 
tract. By the law of that State, it was a mercantile negotiable 
instrument. The act of the Legislature found by the jury and 
the decisions of the Supreme Court of that State, before cited, 
(5 Binn. 469; 1 Serg. & Rawle, 180, and 9 Serg. & Rawle, 
193,) show that this note and all such like are, by the law of 
that State, negotiable according to the principles of the “ gen- 
eral mercantile law”; that such notes are “ in the situation of 
bills of exchange”; that the act of 1797, relating to such 
promissory notes, was passed “for the purpose of making them 
subject to the rules of general mercantile law.” The supreme 
judicial tribunal of that State has so expounded the statute, 
and settled its meaning and effect. 


The points were thus stated by Mr. Badger, upon the same 
side. 
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It will be also insisted for the plaintiff, that, — 

Ist. Every holder of a bill or note is presumed to be a bona 
fide holder for value, until something is shown to repel the pre- 
sumption. Story on Prom. Notes, p. 220, $ 196; Ib. on Bills 
of Exch., p. 492, § 415. 

2d. Every person in possession of a bill or note, indorsed in 
blank, and appearing to be the lawful holder thereof, can by 
delivery convey a good title thereto to any one believing him 
to be such owner, so as to convey aright of action against the 
maker or acceptor, notwithstanding the want of consideration, 
or any other matter of defence, as between the previous parties 
to the bill or note. Arbouin v. Anderson, 1 Adolph. & Ellis, 
N. S. 498; Story on Bills, § 415. 

3d. To repel the presumption that the holder came by the 
bill or note honestly, fraud, felony, or some such matter, must 
be proved, and a holder for value is not affected by any infirm- 
ity in the bill or note, or in the previous negotiations thereof, 
unless mala fides is brought home to him. Knight v. Pugh, 4 
Watts & Serg. 445; Goodman v. Harvey, 4 Adolph. & Ellis, 
870; Arbouin v. Anderson, above cited; Story on Bills, 
$$ 415, 416. 

And as a consequence from these positions, it will be insisted 
that the plaintiff in error is entitled to recover. 

And even upon the doctrine once held, that gross negligence 
or even ground of suspicion is sufficient to affect the holder, 
(Story on Prom. Notes, $ 197; Story on Bills, ¢ 416; Good- 
man v. Harvey, above cited,) the plaintiff in error is here en- 
titled to recover, there being in this case neither such negli- 
gence nor ground of suspicion. 


Mr. Ewing, for defendant in error. 

1st. This suit was brought in Virginia, on a promissory note, 
by the assignee, against the maker. It is not averred in the dec- 
laration that the note was made in any other State or commu- 
Nity, or that it is affected by any law or usage other than the 
laws and usages of Virginia. ‘There being no such averment, 
there can be no such proof or fact found legally in the case, for 
it makes a different contract, governed by different legal princi- 
ples. The case, therefore, stands as it is set out in the declara- 
tion. A suit upon a note made in Virginia, and controlled by 
the laws and usages of Virginia. By these, a promissory note is 
not a commercial instrument, and the fraud of the payee in ob- 
taining the note may be set up against the indorser. 

The special verdict finds that the note was obtained by fraud. 
This is enough to sustain the judgment of the court below. 
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But if the declaration be out of the question, and the case rest 
upon the special verdict, irrespective of the pleadings, then the 
note is commercial paper, and the special verdict finds that it 
was fraudulently obtained. 

The plaintiffs are indorsees; but pending the case in the 
courts below, they had due notice that the note was obtained 
by fraud, and that they would be called upon on the trial to 
prove the consideration paid for the note. 

Commercial paper which is obtained by fraud is subject to 
the same defence in the hands of the assignee as in those of 
the payee, unless he show that it was transferred to him for a 
valuable consideration, in the due course of trade. Holme v. 
Karpser, 5 Bin. 469; Morton v. Rogers, 14 Wend. 580; 2 
Barn. & Adolph. 291; 4 Taunton, 114; Chitty on Bills, 69, 
and cases cited in notes. 

The verdict does not find that the plaintiffs gave any consid- 
eration for the note, or received it in any fair transaction, except 
as the same may be deduced from evidence to which it refers. 
This evidence must be treated as a nullity, were it not for the 
agreement of counsel, that the court, in deciding the case, may 
make all just inferences and conclusions of fact and law from 
the evidence. Conclusions of fact, deduced by the court from 
the evidence, cannot be a subject of reversal. This court deals 
with errors in law. 

The jury, therefore, not having found any consideration for 
the assignment of the note, the judgment cannot be reversed 
because the court below did not infer a consideration from evi- 
dence which, by agreement of counsel, it was to pass upon. 
The record does not show whether the court inferred any con- 
sideration for the transfer or not. This court cannot assume 
that they did infer any. ‘The jury did not find any. So that 
the facts found leave a clear case of a note obtained by fraud, 
and transferred without consideration. The evidence referred 
to cannot change it here, as this court has nothing to do with 
evidence. 

The counsel for the plaintiffs contend that this must be con- 
sidered as an agreed case, not as a special verdict. This does 
not help the matter in the least. If it be an agreed case, it is 
agreed in it that, so faras the jury find facts, the court shall 
pronounce the law upon them. So far as they find evidence, 
the court shall infer from it the facts, and pronounce the law 
upon the facts so inferred. It is pro tanto a submission to the 
court upon the evidence. 

But if this court look to and pass upon the evidence, which 
was by consent submitted to the court below, then the case 
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made out is that of a note obtained by fraud, transferred to the 
plaintiff as security for a preéxisting debt, no consideration 
being paid for the note, no debt extinguished by its transfer. 

We admit and contend that the liability of the maker of this 
note is governed by the laws of Pennsylvania; and if by the 
statutes, as expounded by the courts of that State, he is allow- 
ed to set up the defence here set up, he is entitled to do so, 
notwithstanding it has been indorsed in another State. Story’s 
Conf. of Laws, $$ 317, 332, 333, 345; Story on Bills, $¢ 158, 
161, 163, 164, 167, 168, 169; Judiciary Act, 1789; Shelby ». 
Guy, 11 Wheat. 361; Green v. Neal, 6 Pet. 291; Elmendorf 
v. Taylor, 10 Wheat. 152; 12 Pet. 89. 

According to the law of Pennsylvania, the defence of fraud 
in the consideration of this note may be set up against an in- 
dorsee who has received it merely as collateral security for a 
preéxisting debt. Petrie v. Clark, 11 Serg. & Rawle, 377 ; 
Walker v. Geisse, 4 Whart. 257, 258; Depeau v. Waddington, 
6 Wharton, 232; Jackson v. Polack, 2 Miles, 362; and see 4 
Wharton, 500; and Evans v. Smith, 4 Binney, 366 ; Crom- 
well v. Arrot, 1 Serg. & Rawle, 180. 

In Virginia there has been no decision of the question, as one 
of general commercial law affecting negotiable paper; but see 
2 Rand. 260; 2 Leigh, 503; and Prentice & Weissinger v. 
Zane, 2 Grat. 262. 

In Kentucky notes are not negotiable unless negotiated by 
a bank. (1 Marsh. 540; 3 ib. 162.) No decision of the courts 
of that State has been found upon the question whether the in- 
dorsee of negotiable paper, in a case like this, holds it dis- 
charged of all equities between the original parties. At all 
events, it has been shown that the local law of that State 
would not affect the liability of this defendant. 

In New York negotiable paper is on the same footing as in 
Pennsylvania, when received as collateral security for an ex- 
isting debt. Bay v. Coddington, 5 Johns. Ch. 56; and the 
same case, in error, 20 Johns. 643; 9 Wend. 170; 6 Hill, 93; 
24 Wend. 230. 

In New Hampshire, see 10 N. Hamp. 266; 11 ib. 66. In 
Alabama, 4 Ala. Rep. In Tennessee, 10 Serg. 428, 434. 

In England the most of the cases have been those of bank- 
ers, who probably make advances to their customers upon an 
understanding, in all cases, that they shall be covered by bills ; 
or advances are made on the credit of the bills. See 1 Stark. 
R. 1; 8 Ves. 531; 4 Bing. 396; 1 Bing. N. C. 469; 16 E. C. 
L. Rep. 256; 17 ib. 356; Vallace v. Siddell, Chitty on Bills, 
87, 88 (10th Am. ed.). De la Chaumette v. Bank of England, 
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9 Barn. & Cres. 209 (17 E. C. L. R. 356), seems to sustain 
the doctrine for which we contend. 

Numerous cases, in this court and elsewhere, which seem, 
perhaps, to affect the present question, really turn upon the cir- 
cumstance, that the bill or note has been received in payment of 
the preéxisting debt, and not as collateral security ; or that ad- 
vances have been made, or some other consideration given, at 
the time of taking the note; as Swift v. Tyson, 16 Pet. 1; 
2 ib. 170; 2 Wheat. 66; Brush v. Scribner, 11 Conn. 388 ; 12 
Pick. 399 ; 22 ib. 24; 11 Ohio, 172; &c. Even in Pennsyl- 
vania, (4 Whart. 258,) and now in New York, (21 Wend. 499; 
23 ib. 311; 24 ib. 115; 1 Hill, 513; 2 ib. 140,) it is held, 
that, if the indorsee receive a bill in payment or discharge of a 
preéxisting debt, he holds it exempt from all equitable defences ; 
but not if he has taken it merely as collateral security for such 
a debt. See Munn v. M’Donald, 10 Watts, 270. 

The opinion of Story, J., in Swift v. Tyson, on this point, is 
obiter, and is not sustained by the authorities in England or 
America. It is directly opposed to the Pennsylvania cases, 
which, as expositions of a statute of that State, or of the com- 
mercial law prevailing there, must be conclusive. 

The protection given to indorsees of negotiable paper is anal- 
ogous to, and perhaps derived from, the doctrine of courts of 
equity, in cases where a purchaser has obtained the legal title 
without notice of equitable right. In such cases, if the legal 
title has been transferred as a mere security for a preé€xisting 
debt, it cannot be retained against a prior equitable owner. 6 
Hill, (N. Y.) 96; 22 Pick. 243; 4 Paige, 221; 6 ib. 648, 466; 
4 Whart. 506. 

It is just that the defence here should be sustained ; because 
the defendant received nothing, the plaintiffs really paid noth- 
ing for the note, and therefore it is iniquitous to require the de- 
fendant to pay the plaintiff some nine or ten thousand dollars, 
merely because he signed, and they hold, the paper. 

The general commercial law does not exclude the defence. 
The law of Virginia, where the suit was brought, or (so far as 
we know) of Kentucky, where the plaintiffs took the note, 
does not exclude it. In neither of those States is the note ne- 
gotiable by their own law. (2 Leigh, 198; 6 Munf. 316; 1 
Call, 226, 497; 2 Wa. 219.) Therefore the plaintiffs are driv- 
en to rely on the statute of Pennsylvania; and that, as ex- 
pounded by the courts of that State, does not sustain them. 





Mr. Justice GRIER delivered the opinion of the court. 
The plaintiffs in error were plaintiffs below. They declared 
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on a promissory note given by defendant to James H. Johnson, 
or order, for the sum of $ 5,437.59, payable five years after date. 
The note was indorsed by the payee and delivered to John Sti- 
vers, who delivered it to the plaintiffs. The defendant pleaded 
non assumpsit, and a jury being called, found a special verdict, 
setting forth the note, and finding that it was made by the de- 
fendant and delivered by him to the payee, but that “the con- 
sideration was fraudulent on the part of the payee”; that the 
note was indorsed by the payee to John Stivers before its ma- 
turity, “‘and that there has not been any evidence submitted to 
the jury that said Stivers paid value therefor, or that there was 
any consideration for such indorsement, unless the same ought 
to be inferred from the matters herein stated,” &c. They also 
find that Stivers delivered the note to plaintiffs, but without 
saying whether for a valuable consideration or not; and they 
refer the court to the deposition of a witness and the record of 
a chancery suit appended to the verdict for the evidence on 
that point. 

This special verdict is manifestly imperfect and uncertain, as 
it finds the evidence of facts, and not the facts themselves. 

A verdict, says Coke (Co. Litt. 227, a), finding matter uncer- 
tainly and ambiguously, is insufficient, and no judgment will be 
given thereon. 

A verdict which finds but part of the issue and says nothing 
as to the rest is insufficient, because the jury have not tried the 
whole issue. So, if several pleas are joined, and the jury find 
some of them well, and as to others find a special verdict which 
is imperfect, a venire facias de novo will be granted for the 
whole: 2 Roll. Abr. 722, Pl. 19; Auncelme v. Auncelme, Cro. 
Jac. 31; Woolmer v. Caston, Cro. Jac. 113 ; Treswell v. Middle- 
ton, Cro. Jac. 653; Rex v. Hayes, 2 Ld. Raym. 1518. 

In all special verdicts, the judges will not adjudge upon any 
matter of fact, but that which the jury declare to be true by 
their own finding; and therefore the judges will not adjudge 
upon an inquisition or aliquid tale found at large in a special 
verdict, for their finding the inquisition does not affirm that all 
in it is true. Street v. Roberts, 2 Sid. 86. 

In the Chesapeake Ins. Co. v. Stark, (6 Cranch, 268,) and 
Barnes v. Williams, (11 Wheaton, 415,) this court have decided 
that, where in a special verdict the essential facts are not distinct- 
ly found by the jury, although there is sufficient evidence to es- 
tablish them, the court will not render a judgment upon such 
an imperfect special verdict, but will remand the cause to the 
court below, with directions to award a venire de novo. The 
court in this case would have been bound to pursue the same 
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course, if the judgment of the court below had been rendered 
on the imperfect special verdict which the record exhibits. But 
it appears that the court and counsel were aware of this imper- 
fection in the verdict, and that it was not such as would war- 
rant any judgment thereon by the court. Nevertheless, the 
parties, instead of asking for a venire de novo, or amending the 
verdict, agree to waive the error, and to submit the cause to the 
court, both on the facts and the law. Their agreement is as 
follows : — 

‘‘ Memorandum. Upon the trial of this cause the parties, by 
their attorneys, filed a written agreement in the words follow- 
ing, to wit: —‘ And the parties agree that the court, in decid- 
ing upon the foregoing verdict, shall look to and regard the de- 
cisions of the courts of the State of Pennsylvania, as found in 
the several printed volumes of the reports thereof, to avail as 
much as if the same were found by said verdict, and to have 
such weight as in the judgment of the court they ought to 
have; and the parties further agree to waive all objections to 
said verdict on account of its finding in part evidence, and not 
fact. And that the court, in deciding thereupon, may make all 
just inferences and conclusions of fact and law from the evi- 
dence and facts therein stated, and the decisions aforesaid, 
which, in the opinion of the court, a jury ought to draw there- 
from if the same were submitted to them upon the trial of this 
cause ; and that this agreement is to be made part of the record 
in this suit.’ ” 

The judgment of the court below was rendered upon this 
submission, and not on the special verdict alone. 

In cases at law, this court can only review the errors of the 
court below in matters of law appearing on the record. If the 
facts upon which that court pronounced their judgment do not 
appear on the record, it is impossible for this court to say that 
their judgment is erroneous in law. What “ inferences or con- 
clusions of fact” the court may have drawn from the evidence 
submitted to them, we are not informed by the record. The 
fact submitted to the judge formed the turning-point of the case. 
So far as the record exhibits the facts, no error appears. The 
note being found to have been obtained from the defendant by 
fraud, the plaintiff’s right to recover on it necessarily depended 
on the fact that he gave some consideration for it, or received it 
in the usual course of trade. We must presume that the court 
found this fact against the plaintiff; and if so, their judgment 
was undoubtedly correct. Whether their “inferences or con- 
clusions of fact’ were correctly drawn from the evidence, is not 
for this court to decide. 

41* 
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That such has been the uniform course of decision in this 
court, may be seen by reference to a few of the many cases in 
which the same difficulty has occurred. In Hyde v. Booraem, 
(16 Pet. 169,) this court say, —‘“ We cannot upon a writ of er- 
ror revise the evidence in the court below, in order to ascertain 
whether the judge rightly interpreted the evidence, or drew 
right conclusions from it. That is the proper province of the 
jury, or of the judge himself, if the trial by jury is waived. 
The court can only reéxamine the law so far as he has pro- 
nounced it on a state of facts, and not merely on the evidence 
of facts found in the record in the making of a special verdict 
or an agreed case. If either party in the court below is dis- 
satisfied with the ruling of the judge in a matter of law, that 
ruling should be brought before the Supreme Court, by an ap- 
propriate exception, in the nature of a bill of exceptions, and 
should not be mixed up with supposed conclusions in matters 
of fact.” See, also, Minor v. Tillotson, 2 How. 394, and 
United States v. King, 7 How. 833. 

The judgment of the court below is therefore affirmed. 


Mr. Justice McLEAN, Mr. Justice WAYNE, and Mr. Justice 
WOODBURY dissented. 


Mr. Justice WAYNE. 

I do not concur with the court in the course which it has 
taken in this case, or in affirming the judgment. The record in 
my view is irregular. It is difficult to say whether it has been 
brought to this court upon a special verdict, or a case stated by 
agreement of the parties; and I think it difficult to determine 
whether the court below acted upon either. It may have 
given its judgment pro forma to get the case to this court. 
I think a different direction ought to have been given to it, by 
returning the case to the District Court for amendment, so that 
the case might have been decided substantially upon its merits. 
‘This would have been according to what has been done by this 
court in other cases similarly circumstanced as this case is. 


Mr. Justice WOODBURY. 

I feel obliged to dissent from the judgment in this case. 
It is conceded that the special verdict is defective in form. 
Instead of stating some of the matter as a fact,—only fhe 
evidence of it is given. The most obvious and proper course 
under such circumstances would seem to be, to send the case 
back, and give an opportunity to the plaintiff to have that 
defect corrected, and afterwards, if the case comes up again, 
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to render judgment on the merits upon all the facts, when thus 
formally set out. ‘This could regularly be done by revers- 
ing the judgment below, instead of affirming it, as here. That 
judgment was rendered erroneously on this same defective ver- 
dict, instead of putting it first in proper shape, and then decid- 
ing on it as corrected. 

After the reversal here, we should, in my opinion, remand 
the case to the Circuit Court, not to have judgment entered 
there either way on this imperfect verdict, but to have a ve- 
mire de novo ordered so as to correct it. Such I understand 
to be the well-settled practice of this court. As decisive proof, 
that the course now pursued, of refusing to send the case back 
for correction before final judgment, is not in accordance with 
what has been done by this court in like cases, Chief Justice 
Marshall, in Chesapeake Ins. Co. v. Stark, 6 Cranch, 268, 
observed, —‘‘In this case the jury have found an abandon- 
ment, but have not found whether it was made in due time 
or otherwise. The fact is therefore found defectively, and 
for that reason a venire facias de novo must be awarded.” 
“ Judgment reversed, and the cause remanded, with directions 
to award a venire facias de novo.” Such was deemed the 
proper course there, rather than at once to give absolute and 
final judgment, as here, against the plaintiff, because the special 
verdict was defective. Another objection there was precisely 
as here, “‘ because the jury have found the evidences of the 
authority and time, but not the fact of authority nor the rea- 
sonableness of the time.” (p. 271.) 

So again, in Livingston v. Mar. Ins. Co., 6 Cranch, 280, the 
court made a like order. And another of similar character in 
Barnes v. Williams, 11 Wheaton, 415. We should thus obtain 
a verdict in due form, with all the facts found positively, and 
not the mere evidence of some of them submitted. And the 
judgment below could then be rendered understandingly, as it 
could also here, if the case was again brought here by either 
party. 

It does not seem promotive of justice to affirm a judgment 
below, on the ground that the imperfect verdict must at all 
events stand, and to decide technically on the hypothesis that 
a certain transaction is not in the case as a fact, and is not to 
be considered, nor allowed to be corrected and restated, though 
full evidence of it is submitted. And the more especially does 
it look wrong, where, if it was corrected in conformity with 
what the evidence proves, the judgment ought, in my view, to 
be for the plaintiffs. 

But it is objected, that the counsel agreed below to waive 
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this exception to the special verdict, and consequently the 
court there rendered judgment on that agreement and waiver, as 
well as on the verdict, and that this was a wrong course of 
proceeding. 

Supposing it was wrong, there is no proof that the court 
acted on the agreement and waiver, but may have deemed it 
proper to disregard them and decide on the verdict alone. On 
the contrary, if that court decided on the whole, their decision 
for the defendant seems to me erroneous, both on the merits 
and on the course of proceeding, and ought in either court to 
be reversed instead of affirmed, as it has been on this occasion 
by the majority of this court. The original plaintiffs should, 
on the apparent merits, in my apprehension, recover, because 
no doubt exists, first, that in point of law the note in contro- 
versy must be construed by the laws of Pennsylvania, where 
it was made ; and that by those laws it was negotiable. See 
act of February 27th, 1797, 4 Dallas, Laws of Pennsylvania, 
102. 

It is as little in doubt, that no pretence exists but that the 
plaintiffs took this note from the second indorsees before it was 
due, and without any circumstances to excite suspicion or cast a 
shade over its goodness, and without any notice or knowledge 
of the badness of its original consideration. 

Under such circumstances it is equally clear, that such a bond 
fide holder of a note is presumed to have given a valid consid- 
eration for it, and on producing it is entitled to a recovery of its 
amount, unless this presumption is repelled by counter evi- 
dence. Story on Prom. Notes, p. 220. 

Furthermore, in such case it is no obstacle to a recovery, 
that a consideration is not shown between the first indorsee 
and his indorser. 1 Adolph. & Ell. 498. 

But it is found here that, for some reason not specified in the 
record, there was fraud in the original consideration. Hence it 
is contended that the holder must, in such case, prove a con- 
sideration given by him; but he is not otherwise affected by 
the original fraud, when without notice of it. 4 Adolph. & 
Ell. 470; Chit. on Bills, 69. 

Granting this for the argument, it appears that he proceeded 
to show a consideration, and proved that the second indorsee 
passed the note to him to secure and pay certain debts and lia- 
bilities assumed then in his behalf, as would seem to be infer- 
able from the record. It would in that event be obtained in 
the course of business for a new and original consideration, and 
thus the transfer stood unimpeached. But if the debts were 
preéxisting ones, as is contended, they would still constitute a 
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good consideration. However the decisions in different States 
on this may differ, and may have changed at different periods, 
this court seems deliberately to have held this doctrine in 
Swift v. Tyson, 16 Peters, 15, 22. 

It will not answer to overturn all these established principles, 
because some might fancy the equities of the maker, who was 
defrauded as to the consideration, greater than those of the 
present holder, who paid a full and valuable consideration for 
the note, relying, too, on the good faith of the maker, not to send 
negotiable paper into the market, and running for five years, 
so as to mislead innocent purchasers, and, for aught which ap- 
pears, making no attempt to recall it when discovering he was 
defrauded, and giving no public and wide caution, as is usual, 
by advertisement or otherwise, against a purchase of it after 
such discovery. 

Under such circumstances, if equities were to weigh, irre- 
spective of the law, which cannot be correct, they seem rather 
to preponderate in favor of the holder, who has thus been mis- 
led and exposed to be wronged by the conduct of the maker. 
United States v. Bank of the Metropolis, 15 Peters, 398. 

Finally, were we compelled to give a decision as to the 
merits on the special verdict, as it now stands somewhat de- 
fective in form, but with an agreement by counsel virtually to 
waive the defect of form, it would be most just to regard the 
jury as intending to find for a fact what they find as given in 
evidence and uncontradicted. This is clearly the substance of 
this verdict, and in such a view, as already shown, the same re- 
sult would follow, that the plaintiffs appear in law entitled to 
recover. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the District Court of the United States for the Western 
District of Virginia, and was argued by counsel. On consider- 
ation whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said District Court in this 
cause be, and the same is hereby, affirmed, with costs. 
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ALEXANDRINE Macer, Wipow Co .iarD, OpPpoNENT AND PLAINTIFF 
IN THE MatTTER OF THE Succession OF JoHN MAGER, DECEASED, 
PLAINTIFF IN ERROR, v. Fextix Grima, TESTAMENTARY Execvu- 
TOR OF THE LAST WILL AND TESTAMENT OF JoHN MAGER, DE- 
CEASED, AND THE TREASURER OF THE STATE oF LOUISIANA. 


By a law of the State of Louisiana, every person not being domiciliated in that State, 
and not being a citizen of any State or Territory in the Union, who shall be en- 
titled, whether as heir, legatee, or donee, to the whole or any part of the succession 
of a person deceased, shall pay a tax to the State of ten per cent. of the value 
thereof. 

This law is not repugnant to the Constitution of the United States. 


Tis case was brought up, by a writ of error issued under 
the twenty-fifth section of the Judiciary Act, from the Supreme 
Court of Louisiana. 

The Widow Collard, who was the plaintiff in error, resided at 
Metz in the kingdom of France, and was the universal legatee 
of her brother, Jean Mager, who died in Louisiana. There was 
a statement of facts in the court below, which explains the 
whole case. 


“ Statement of Facts agreed. 


“Succession of John Mager, on the opposition of Alexandrine 
Collard, to the tableau filed by the testamentary executor. 


Case agreed. 


“1st. The tableau filed by the executor is made part of this 
case, to show that the executor retains from the opponent, the 
universal legatee of John Mager, the sum of eight thousand 
dollars: and upwards, being the amount of the tax imposed by 
the fourth section of the act of the Legislature of the State of 
Louisiana, passed on the 26th of March, 1842, on property or 
estates inherited by foreigners within the State of Louisiana, 
and which is in the words and figures following : — 

“<Sec. 4th. Be it further enacted, &c., that each and 
every person, not being domiciliated in this State, and not being 
a citizen of any State or Territory in the Union, who shall be 
entitled, whether as heir, legatee, or donee, to the whole or any 
part of the succession of a person deceased, whether such per- 
son shall have died in this State or elsewhere, shall pay a tax 
of ten per cent. on all sums, or on the value of all property, 
which he may actually receive from said succession, or so much 
thereof as is situated in this State, after deducting debts due by 
said successions. When the said inheritance, donation, or leg- 
acy consists of specific property, and the same has not been 
sold, the appraisement thereof in the inventory shall be consid- 
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ered as the value thereof. Every executor, curator, tutor, or 
administrator, having the charge or administration of succession 
property belonging, in whole or in part, to a person residing 
out of this State, and not being a citizen of any other State or 
Territory, shall be bound to retain in his hands the amount of 
the tax imposed by this act, and to pay over the same to the 
State treasurer, if the succession be opened in the parish of 
Orleans or Jefferson, or to the sheriff, if the succession be 
opened in any other parish; in default whereof every such ex- 
ecutor, curator, tutor, or administrator, and his securities, shall 
be liable for the amount thereof. It shall be the special duty 
of the judges of the Courts of Probate to see that the tax im- 
posed by virtue of this section be collected and paid over ; and 
each of said judges shall be bound to furnish to the treasurer, 
once a year, a statement or list of the successions opened in his 
parish, whereof persons who are neither residents of this State, 
nor citizens of any other State or territory in the Union, are 
heirs, legatees, or donees, in whole or in part, and of the 
amount accruing to such persons; and any judge failing to 
furnish such statement shall be subject to a fine not exceeding 
five hundred dollars for each and every such omission ; and that 
he be responsible to the State for the amount due; and that 
the sheriffs of the different parishes throughout the State, except 
those of the parishes of Orleans and Jefferson, shall pay over 
the taxes thus received from successions in the same manner, 
and be subject to the same penalties, as in the payment of 
other taxes; and that the taxes thus received be taken in view 
in the execution of the sheriff’s bond.’ 

“2d. It is agreed that, by the laws of France, a tax or duty 
of six and a half per cent. would be levied by the French gov- 
ernment on an inheritance falling to an American citizen, in the 
same degree of relationship to a deceased French subject as the 
opponent and universal legatee in this case bore to the deceased 
John Mager, the testator. 

‘3d. The testator, John Mager, was a natural-born French- 
man, who had emigrated to the United States after the cession 
of Louisiana to France, and died in the city of New Orleans. 

“Ath. The opponent, Agathe Alexandrine Mager, Widow 
Collard, is the sister of the testator, and his universal legatee, 
according to his last will and testament, duly recorded in this 
court, and admitted to probate, and is a French subject residing 
in France. 

-“5th. The last will of the testator, John Mager, and all the 
mortuary proceedings in this court, make part of this case, and 
may be referred to, and used in whole or in part, by either 
party. 
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“If upon this case the law of the State of Louisiana afore- 
said, imposing the tax aforesaid, be valid, and not repugnant 
to the Constitution of the United States, then the opposition 
of the opponent to be dismissed, and the tableau homologated 
and approved. If, on the contrary, the said law imposing said 
tax is repugnant to the Constitution of the United States, then 
the opposition shall be maintained, and the item of eight thou- 
sand dollars and upwards, as aforesaid, retained as the amount 
of said tax, shall be expunged, and the same merged in the 
succession of the said John Mager, to be paid over to his uni- 
versal legatee. 

(Signed, ) Isaac T’. Preston, Attorney-General. 
H. R. Dents, Attorney for Opponent.” 


The Court of Probate dismissed the opposition of the Widow 
Collard, and ordered the account of the executor (retaining the 
tax) to be homologated. An appeal was carried to the Supreme 
Court of Louisiana, which affirmed the judgment of the Court 
of Probates, and the case was then brought up to this court, 
under the twenty-fifth section of the Judiciary Act. 


It was argued by Mr. Jones, for the plaintiff in error, and 
Mr. Core, for the defendants in error. 


The points upon which Mr. Jones rested his argument were 
the following, which were opposed by Mr. Coxe. 

I. The tax in question is laid on the person and the rights 
of an alien residing in his own country ; —and so is repugnant 
to the exclusive power of Congress to regulate commerce with 
foreign nations. 

II. Or it is a tax on the property and effects in the hands of 
the executor, and under the sole destination of being exported 
to the foreign legatee ; and so is a tax on exports, and expressly 
prohibited by the Constitution. 

I. It is repugnant to the power of Congress to regulate com- 
merce with foreign nations. 

Under this head, two questions arise, — 

First, whether it be in the nature of a regulation of com- 
merce, such as the Constitution contemplated in the grant to 
Congress of the power to regulate commerce. 

Second, whether that power be in its terms or in its nature 
exclusive, and incompatible with State regulations of com- 
merce. 

First. To lay a peculiar tax, out of the rule of taxation com- 
mon to the citizens of the State, on foreigners residing in 
their own countrv and holding property, or having vested 
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rights and interests of any kind in the State, and to lay it 
for the reason that they are foreigners beyond the jurisdiction 
of the State, is to exercise a power comprehended in the 
terms of the general power to regulate commerce with foréign 
nations. 

II. The tax in question is, essentially, a tax on exports. 

The State of Maryland could lay no tax on imported goods, 
even after the importation was consummated, and the goods re- 
moved to the importer’s warehouse for sale, but still unsold. 
Brown v. Maryland, 12 Wheat. 419. <A fortiori, not on effects 
deposited in the hands of an executor, trustee, or agent, to be 
exported or remitted to the owner abroad. 

Shifting the tax from the material of the export to the per- 


son of the exporter does not alter its essence. Brown v. Mary- 
land, 12 Wheat. 449. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This is a plain case, and when the facts are stated, the ques- 
tion of law may be disposed of in a few words. 

The plaintiff in error was the residuary legatee — or, in the 
language of Louisiana law, the universal legatee — of a certain 
John Mager, who was a native of France, and migrated to the 
United States after the cession of Louisiana. He died at New 
Orleans possessed of property to a large amount. The Widow 
Collard is his sister. At the time of his death she was a French 
subject residing in France. 

By the law of Louisiana a tax of ten per cent. is imposed on 
legacies, when the legatee is neither a citizen of the United 
States, nor domiciled in that State. And the executor of the 
deceased, or other person charged with the administration of 
the estate, is directed to pay the tax to the State Treasurer. 

Felix Grima, the defendant in error, is the executor of John 
Mager, and retained the amount of the tax, in order to pay it 
over as the law directs. And this suit was brought by the 
legatee to recover it, upon the ground that the act of the Lou- 
isiana Legislature is repugnant to the Constitution of the United 
States. 

Now the law in question is nothing more than an exercise of 
the power which every state and sovereignty possesses, of reg- 
ulating the manner and term upon which property real or per- 
sonal within its dominion may be transmitted by last will and 
testament, or by inheritance ; and of prescribing who shall and 
who shall not be capable of taking it. Every state or nation 
may unquestionably refuse to allow an alien to take either real 


or personal property, situated within its limits, either as heir or 
VOL. VIII. 42 
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legatee, and may, if it thinks proper, direct that property so 
descending or bequeathed shall belong to the state. In many 
of the States of this Union at this day, real property devised to 
an alien is liable to escheat. And if a State may deny the 
privilege altogether, it follows that, when it grants it, it may 
annex to the grant any conditions which it supposes to be re- 
quired by its interests or policy. This has been done by Lou- 
isiana. The right to take is given to the alien, subject to a 
deduction of ten per cent. for the use of the State. 

In some of the States, laws have been passed at different 
times imposing a tax similar to the one now in question, upon 
its own citizens as well as foreigners; and the constitutionality 
of these laws has never been questioned. And if a State may 
impose it upon its own citizens, it will hardly be contended that 
aliens are entitled to exemption ; and that their property in our 
own country is not liable to the same burdens that may law- 
fully be imposed upon that of our own citizens. 

We can see no objection to such a tax, whether imposed on 
citizens and aliens alike, or upon the latter exclusively. It 
certainly has no concern with commerce, or with imports or ex- 
ports. It has been suggested, indeed, in the argument, that, as 
the legatee resided abroad, it would be necessary to transmit to 
her the proceeds of the portion of the estate to which she was 
entitled, and that the law was therefore a tax on exports. But 
if that argument was sound, no property would be liable to be 
taxed in a State, when the owner intended to convert it into 
money and send it abroad. 


The judgment of the State court was clearly right, and must 
be affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Louisiana, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment 
of the said Supreme Court in this cause be, and the same is 
hereby, affirmed, with costs. 
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Cuartes A. WILLIAMSON AND CarTHarINE, HIS Wire, PLAINTIFFS, 
v. JosePH Berry 


Mary Clarke devised to Benjamin Moore and Charity, his wife, and Elizabeth 
Maunsell, and their heirs for ever, as joint tenants, and not as tenants in common, 
“all that part of my said farm at Greenwich aforesaid, called Chelsea, &c., to have 
and to hold the said hereby devised premises to the said Benjamin Moore and 
Charity, his wife, and Elizabeth Maunsell, and to the survivor or survivors of 
them, and to the heirs of such survivor, as joint tenants, and not as tenants in 
common, in trust, to receive the rents, issues, and profits thereof, and to pay the 
same to Thomas B. Clarke, &c., during his natural life, and from and after the 
death of Thomas B. Clarke, in further trust, to convey the same in fee to the 
lawful issue of the said Thomas B. Clarke, living at his death.” Under this devise, 
the firstborn child of Thomas B. Clarke, at its birth, took a vested estate in re- 
mainder, which opened to let in his other children to the like estate, as they were 
successively born, and such vested remainder became a fee simple absolute in the 
children living, on the death of their father. 

The acts of the Legislature of New York passed for the relief of Thomas B. Clarke 
show that he was made the trustee of the property devised, to sell or mortgage a 
part of it, with the assent or appointment of the Chancellor. 

His obligation was to account annually for the proceeds of every sale or mortgage 
which might be made, and it was his right to use the interest of the principal for 
himself and for the education and maintenance of his children. 

The acts of the Legislature discharged the trustees named in the devise, whatever 
may have been their estate in the land under it, but did not vest an estate in fee 
in Thomas B. Clarke. 

The acts of the Legislature for the relief of Clarke are private acts. They provide 
that the Chancellor may act upon them summarily, upon the petition of Clarke, 
upon which orders are given, as contradistinguished from decrees in suits by bill 
filed. The last are judgments upon the matters in controversy between the par- 
ties before the court. The other are orders in conformity with a legislative act 
in a particular case. Whatever the Chancellor does in either case, he does as a 
court of chancery. It will stand when it has been done within the jurisdiction 
conferred by the private act, until it has been set aside upon motion, as his decrees 
in suits upon bill filed do, until they have been set aside by a bill of review. 

In such a case the court will not deviate from the letter of the act, nor make an order 
partly founded upon its original jurisdiction, and partly upon the statute. It can- 
not confound its original jurisdiction in a suit with the powers it may be author- 
ized to execute by petition, either in a public act giving statutory jurisdiction to 
the court, to be exercised summarily upon petition, or in a private act providing 
for relief in a particular case, which is to be carried out by the same mode of pro- 
cedure. 

In these acts for the relief of Clarke, what the Chancellor can do is precisely stated. 
No authority was given to him, in giving his assent to Clarke’s making sales of 
any part of the devised premises, to order that Clarke might make sales of any 
portion of it, in payment and satisfaction of any debt or debts due and owing by 
Clarke, upon a valuation to be agreed upon, between him and his respective 
creditors. Or that Clarke might take the money arising from the sales of the 
premises, and apply the same to the payment of his debts, investing the surplus 
only in such manner as he may deem proper to yield an income for the main- 
tenance and support of his family. This was not an exercise of jurisdiction, but 
an order out of and beyond it. 

These were private acts for the alienation of land, to be made with the assent of the 
Chancellor that there might be an assurance by matter of record, under his sanc- 
tion, of a transfer of the property to such as might become purchasers from 
Clarke. 

Neither orders summarily given upon petition in chancery, nor decrees in suits upon 
bill filed, can be summarily reviewed as a whole in a collateral way. 

But it is a well-settled rule in jurisprudence, that the jurisdiction of any court exer- 
cising authority over a subject may be inquired into in every other court, when 
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the proceedings in the former are relied upon, and brought before the latter, by a 
purty claiming the benefit of such proceedings. 

The rule applies to the case in hand, though it may have been decided by the highest 
tribunal in New York, that the Chancellor had jurisdiction, under the acts for the 
relief of Clarke, to give the order permitting him to sell the property to his credi- 
tors, in payment of his debts, for pee this court will recognize as a rule for its 
judgments the decisions of the highest courts of the States relative to real property 
as a part of the local law, it does not recognize as in any way binding upon them, 
as a part of the local law, the decisions of the State courts upon private acts of any 
kind, or such of them as provide for the alienation of private estates, by particular 
persons, with the sanction of a court or of the Chancellor. Decisions upon private 
acts form no part of the local law of real property. They concern only those for 
whose benefit they are made, and can be no rule for any other case. 

This court decides that, under the acts of New York, the Chancellor had not the juris- 
diction to give an order, permitting Clarke to convey any part of the devised 
premises in satisfaction of his debts, and that neither De Grasse, nor his alienee 
Berry, can derive from the order of the Chancellor, or from the conveyance by 
Clarke to De Grasse, any title to the premises in dispute. 

Sale is a word of precise legal import, both at law and in equity. It means a con- 
tract between parties to take and to pass rights of property for money, which the 
buyer pays or promises to pay to the seller for the thing bought and sold. 

A sale ordered, decreed, or permitted by a chancellor, subject to the approval of a 
master, requires the master’s approval, and confirmation by the court, before a 
purchaser can have a legal title to the estate that he means to buy or has bid for 
under the decree of the court. 

Jn any sale under a decree or order in chancery, the purchaser, before he pays his 
money, must not only satisfy himself that the title to the property to be sold is 
good, but he must take care that the sale has been made according to the decree 
or order. 

If he takes under an imperfect sale, he must abide the consequence. 

The sale in this instance by Clarke to De Grasse, if it were otherwise good, which it 
is not, would be a nullity, for it wants the approval by the master to whom the 
execution of the order was confided by the Chancellor. 

Nor was Clarke’s sale to De Grasse a judicial sale. By judicial sale is meant one 
made under the process of a court, having competent authority to order it, by an 
officer legally appointed and commissioned to sell. 

In order that the sale by Clarke to De Grasse should be a judicial sale, it was re- 
quisite that the Chancellor should have had the authority to direct a sale of the 
premises to his creditors for their demands, and that it should have been approved 
by the master in the way the order directed it to be done. 





Tus case came up from the Circuit Court of the United States 
for the Southern District of New York, on a certificate of divis- 
ion in opinion between the judges thereof. 

It was an action of ejectment for one third of eight lots of 
land in the city of New York. Mrs. Williamson was the daugh- 
ter of Thomas B. Clarke, being one of three children who sur- 
vived him, the other two being Mrs. Isabella M. Cochran and 
Bayard Clarke. 

In the year 1802, Mary Clarke died, leaving a will, from 
which the following is an extract : — 

“Item, I give and devise unto the said Benjamin Moore and 
Charity, his wife, and to Elizabeth Maunsell, and their heirs for 
ever, as joint tenants, and not as tenants in common, all that cer- 
tain lot of land number eight, in the said thirteenth allotment of 
the said patent, containing one hundred acres; also that part of 
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my said farm at Greenwich aforesaid, called Chelsea, lying to 
the northward of the line herein before directed to be drawn 
from the Greenwich road to the Hudson River, twelve feet to 
the northward of the fence standing behind the house now oc- 
cupied by John Hall, bounded southerly by the said line, north- 
erly by the land of Cornelius Ray, easterly by the Greenwich 
road, and westerly by the Hudson, including that part of my 
said farm now under lease to Robert Lenox; also all my house 
and lot, with the appurtenances, known by number seven, with- 
in the limits of the prison, and now occupied by Thomas By- 
ron; to have and to hold the said hereby devised premises to 
the said Benjamin Moore and Charity, his wife, and Elizabeth 
Maunsell, and to the survivor or survivors of them, and the 
heirs of such survivor, as joint tenants, and not as tenants in 
common, in trust to receive the rents, issues, and profits there- 
of, and to pay the same to the said Thomas 'B. Clarke, natural 
son of my late son Clement, during his natural life, and from 
and after the death of the said Thomas B. Clarke, in further 
trust to convey the same to the lawful issue of the said Thomas 
B. Clarke living at his death in fee ; and if the said Thomas B. 
Clarke shall not leave any lawful issue at the time of his death, 
then in the further trust and confidence to convey the said here- 
by devised premises to my said grandson Clement C. Moore, 
and to his heirs, or to such person in fee as he may by will ap- 
point, in case of his death prior to the death of the said Thomas 
B. Clarke.” 

On the 2d of March, 1814, Thomas B. Clarke presented a 
petition to the Legislature of New York, stating the will; that 
the trustees had signed a paper agreeing to all such acts as the 
Legislature might pass, and requesting to be discharged from 
the trust ; that Clement C. Moore, the devisee in remainder, had 
also consented to such acts; and that the estate could not be so 
improved and made productive as to answer the benevolent pur- 
poses of the testatrix. The prayer was for general relief. 

‘On the Ist of April, 1814, the Legislature passed an act, enti- 
tled, ‘An act for the relief of Thomas B. Clarke.” It recited 
the facts above mentioned, and then provided, in the first sec- 
tion, ‘‘that it shall and may be lawful for the Court of Chan- 
cery, on the application of the said Thomas B. Clarke, to con- 
stitute and appoint one or more trustees to execute and perform 
the several trusts and duties specified and set forth in the said 
in part recited will and testament, and in this act, in the place 
and stead of the said Benjamin Moore and Charity, his wife, 
and the said Elizabeth Maunsell, who are hereby discharged 
from the trusts in the said will mentioned. Provided, that it 
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shall be lawful for the said court at any time thereafter, as oc- 
casion may require, to substitute and appoint other trustee or 
trustees in the room of any of those appointed in this act, in 
like manner as is practised in the said court in cases of trustees 
appointed therein; and such trustee or trustees, so appointed, 
are hereby vested with the like powers as if he or they had 
been named and appointed in and by this act.” 

The second, third, fourth and fifth sections prescribed mi- 
nutely what should be done by the trustees, and authorized 
them to sell and dispose of a moiety of the estate, and invest 
the proceeds in some productive stock, the interest, excepting a 
certain portion, to be paid to Mr. Clarke, and the principal to 
be reserved for the trusts of the will. 

The sixth section was as follows: — 

‘VI. And be it further enacted, that in every case, not oth- 
erwise provided for by this act, the trustees appointed, or to be 
appointed, in virtue thereof, shall be deemed and adjudged trus- 
tees under the said will, so far as relates to the premises men- 
tioned and described in the recital to this act, in like manner as 
if such trustees had been originally named and appointed in the 
said will; and they shall, in all respects, be liable to the power 
and authority of the Court of Chancery for or concerning the 
trusts created by this act.” 

It did not appear that any proceedings took place under this 
act. 

On the Ist of March, 1815, Clarke presented another petition 
to the Legislature, stating that Clement C. Moore, the contin- 
gent devisee, had released all his interest in the property to 
Clarke and his family, whereby the petitioner and his infant 
children had become the only persons interested in the estate. 
He stated also, that he had been unable to prevail upon any 
suitable person to undertake the performance of the trust. 

On the 24th of March, 1815, the Legislature passed an act 
supplemental to the ‘“ Act for the relief of Thomas B. Clarke.” 
This act being a very important part of the case, it is proper .to 
recite it. 








“ An Act supplemental to the ‘ Act for the Relief of Thomas B. 
Clarke,’ passed April 1, 1814. 


‘“‘ Whereas, since the passing of the act entitled ‘An act for 
the relief of Thomas B. Clarke,’ Clement C. Moore, in the said 
act named, by an indenture duly executed by him, and recorded 
in the office of the Secretary of this State, and bearing date the 
21st day of February, in the year 1815, hath, for the consider- 
ation therein expressed, and in due form of law, released and 
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conveyed unto the said Thomas B. Clarke, his heirs and as- 
signs, for ever, all the estate, right, title, interest, property, claim, 
and demand whatsoever, of the said Clement C. Moore, of, in, 
and to the real estate mentioned in the said act, whereby the 
said real estate became exclusively vested in the said Thomas 
B. Clarke and his children. And whereas the said Thomas B. 
Clarke hath prayed the Legislature to alter and amend the said 
act, particularly in relation to the interest of the said Clement 
C. Moore, and the execution of certain trusts in the said act 
mentioned, therefore, — 

‘“‘T. Be it enacted by the people of the State of New York, 
represented in Senate and Assembly, that all the beneficial in- 
terests and estate of the said Clement C. Moore, or those under 
him, arising or to arise by virtue of the act to which this isa 
supplement, or by the will mentioned in the said act, shall be, 
and the same is hereby, vested in the said 'Thomas B. Clarke, 
his heirs and assigns; and so much of the act to which this is 
a supplement as is repugnant hereto, and so much thereof as re- 
quires the trustees to set apart and reserve a certain annual sti- 
pend out of the interest or income of the property thereby di- 
rected to be sold, for the purpose of creating and accumulating 
a fund at compound interest, during the life of the said Thomas 
B. Clarke; and so much of the said act as requires the several 
duties therein enumerated to be performed by trustees, to be 
appointed by the Court of Chancery, as therein mentioned, be, 
and the same is hereby, repealed. 

“TI. And be it further enacted, that the said Thomas B. 
Clarke be, and is hereby, authorized and empowered to execute 
and perform every act, matter, and thing, in relation to the real 
estate mentioned in the act to which this is a supplement, in 
like manner and with like effect that trustees duly appointed 
under the said act might have done, and that the said Thomas 
B. Clarke apply the whole of the interest and income of the said 
property to the maintenance and support of his family, and the 
education of his children. 

“TIT. And be it further enacted, that no sale of any part of 
the said estate shall be made by the said Thomas B. Clarke, 
until he shall have procured the assent of the Chancellor of this 
State to such sale, who shall, at the time of giving such assent, 
also direct the mode in which the proceeds of such sale, or so 
much thereof as he shall think proper, shall be vested in the 
said Thomas B. Clarke as trustee ; and, further, that it shall be 
the duty of the said Thomas B. Clarke annually to render an 
account to the Chancellor, or to such person as he may appoint, 
of the principal of the proceeds of such sale only, the interest 











500 SUPREME COURT. 





Williamson et al. v. Berry. 





being to be applied by the said Thomas B. Clarke, in such man- 
ner as he may think proper, for his use and benefit, and for the 
maintenance and education of his children; and if, on such re- 
turn, or at any other time, and in any other manner, the Chan- 
cellor shall be of opinion that the said Thomas B. Clarke hath 
not duly performed the trust by this act reposed in him, he may 
remove the said Thomas B. Clarke from his said trust, and ap- 
point another in his stead, subject to such rules as he may pre- 
scribe in the management of the estate hereby vested in the 
said Thomas B. Clarke as trustee.” 


On the 28th of June, 1815, Clarke presented a petition to the 
Chancellor. It recited the will and the two acts of the Legis- 
lature ; stated that he had a large and expensive family and no 
means of maintaining them except from the rents and income 
of the devised property, which were then and always had been 
insufficient for the purpose ; that he had been compelled to re- 
sort to loans and incur debts; that he had borrowed, in order 
to meet the exigencies of his family, the sum of $ 4,400 in the 
year 1805, and $4,500 since; that a sale of a moiety of the 
devised property had become necessary, so much of the pro- 
ceeds of which as might be required should be applied to the 
payment of the above debts, and the residue vested in him as 
trustee under the acts; and praying the Chancellor to authorize, 
order, and direct a sale for the above-mentioned purposes. 

On the same day, the Chancellor referred this petition to one 
of the masters, to examine into the allegations and matters con- 
tained in it, and report thereon. 

On the 30th of June, 1815, the master reported, and stated 
the condition of the property and the income which it pro- 
duced ; the debts of the petitioner; the opinion of the master, 
that they had been contracted for the support of his family, 
and that the rents and profits were insufficient for the reasou- 
able and proper support of the petitioner and his family accord- 
ing to their situation ‘n life. 
~ On the 3d of July, 1815, the Chancellor issued an order, re- 
citing all the circumstances of the case, and concluding thus : — 


“Therefore, on motion of Mr. S. Jones, junior, of counsel 
for the petitioner, it is ordered that the assent of the Chancellor 
be, and hereby is, given to the sale, by the petitioner, of the said 
house and lot in the fifth ward of the city of New York, and 
of the eastern moiety or half part of the said premises at 
Greenwich, in the ninth ward of the city of New York, to be 
divided by the line in the manner for that purpose mentioned 
in the said petition; and the petitioner is authorized and di- 
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rected to sell and dispose of the same, under and according to 
the aforesaid acts of the Legislature in that behalf, the said 
sales to be made under the direction of one of the masters of 
this court, and the petitioner to proceed in making the sales 
and conveyances of the said premises, so to be sold, in the 
manner for that purpose in and by the said acts prescribed and 
directed. And it is further ordered, that the purchase-moneys 
for the said premises so to be sold be paid by the purchasers to 
the said master, to be disposed of by him as hereinafter direct- 
ed. And it is further ordered and directed, and his Honor the 
Chancellor hereby doth authorize, order, and direct, that so 
much of the net proceeds, to arise from such sales, as may be 
necessary for the purpose, be applied, under the direction of 
one of the masters of this court, in and for the payment and 
discharge of the debts now owing by the petitioner, and to be 
coutracted for the necessary purposes of his family, to be proved 
before the said master; and the costs, charges, and expenses 
of the petitioner, on his petition in this matter, and the pro- 
ceedings had, and to be hereafter had, under or in consequence 
thereof; but so, however, and it is further ordered and direct- 
ed, that the net proceeds of the said eastern moiety of the 
said premises at Greenwich aforesaid, or so much thereof as 
shall be necessary for that purpose, be applied in the first place, 
and before and in preference to any other appropriation or ap- 
plication thereof, to pay and satisfy to the President and Direc- 
tors of the Manhattan Company aforesaid the aforesaid debt or 
sum of four thousand four hundred dollars, with the interest 
thereof up to the time of such payment, or such part and bal- 
ance of the said debt, and interest, as shall not have been oth- 
erwise paid or satisfied. And it is further ordered and directed, 
and his Honor the Chancellor hereby doth further order and 
direct, that the residue of the said net moneys, and proceeds 
arising from such said sales, after the said debts, costs, charges, 
and expenses shall be discharged and paid by and out of the 
same, be placed out at interest, on real security, in the city of 
New York, in the name of the petitioner as trustee, under the 
direction of one of the masters of this court, upon the follow- 
ing trusts, to be expressed upon the face and in the body of the 
said securities respectively, whereon the same shall be so placed, 
that is to say, upon trust that the interest and income 
thereof, or so much of the same as may be required for that 
purpose, be applied, from time to time, in and for the suitable 
and proper maintenance and support of the petitioner, and his 
wife and children, already born and to be hereafter born, ac- 
cording to their situation in life, and for the suitable education 








502 SUPREME COURT. 





Williamson et al. v. Berry. 





of the said children ; and upon further trust, that the principal 
sum or sums, with the securities whereon the same may be 
vested or placed, and may stand, shall be held, and he, the pe- 
titioner, as trustee, stand and be possessed thereof in trust, for 
the benefit of the lawful issue of the petitioner who shall be 
living at the death of him, the petitioner, according to the 
trusts upon which the unsold moiety of the said premises at 
Greenwich aforesaid, in the aforesaid acts of the Legislature 
mentioned, are or shall be held; and so, and in such manner, 
that the said interest and income of the said trust moneys, 
funds, and securities, or so much thereof as may be requisite 
thereto, shall be appropriated, applied, and secured in the first 
instance, and exclusively, to the suitable maintenance of the 
family of the petitioner, according to their situation in life, and 
the suitable education of his children, and shall not be subject 
or liable to or for the engagements, debts, or control of the pe- 
titioner, or for any other purpose whatsoever than the said pur- 
poses hereby designated and authorized; provided that any 
surplus of the said interest and income, that may be left and 
remain after the said objects and purposes, hereby designated as 
aforesaid, are first fully and liberally fulfilled and accomplished, 
according to the true meaning hereof, shall be for the use and 
at the disposal of him, the petitioner. And it is further ordered 
that the master, under whose direction the said sales should be 
made, and the debts paid, and surplus proceeds placed out as 
aforesaid, report to this court the proceedings that may be had 
in the premises, and the securities that may be taken therein, 
pursuant to this order, with all convenient speed ; and that all 
and every person or persons who are, or is, or may become 
interested therein, have liberty to apply to this court, at any 
time or times hereafter, for any further or other orders or di- 
rections in or touching the premises.’ 


On the 12th of March, 1816, Clarke again applied to the 
Legislature. The petition is short, and may be inserted. 


“'To the Honorable the Legislature of the State of New 
York. The memorial and petition of Thomas B. Clarke, 
of the city of New York, respectfully showeth : — 

“ That his Honor, the Chancellor, under the act ‘for the re- 
lief of Thomas B. Clarke,’ passed April 1, 1814, and the act 
‘supplemental to the act for the relief of Thomas B. Clarke,’ 
passed March 24, 1815, did order and direct that the said 
Thomas B. Clarke should sell the eastern moiety or half part 
of the premises in the said act and order mentioned. 

“ And your petitioner further shows, that, owing to the scar- 
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city of money, and the present low price of property, no sale 
can be made without a great sacrifice. 

‘‘ Your petitioner therefore prays, that he may be allowed to 
mortgage such part of the property, in the said act mentioned, 
as the Chancellor may appoint, and for the purposes mentioned 
in the said acts and order; and that your petitioner be allowed 
to bring in a bill for that purpose. And he will ever pray, &c.” 


On the 29th of March, 1816, the Legislature passed the fol- 
lowing act : — 


‘An Act further supplemental to an Act entitled ‘ An Act for 
the Relief of 'Thomas B. Clarke.’ 


“Be it enacted by the people of the State of New York, 
represented in Senate and Assembly, that the said Thomas B. 
Clarke be, and he is hereby, authorized, under the order hereto- 
fore granted by the Chancellor, or under any subsequent order, 
either to mortgage or to sell the premises which the Chancellor 
has permitted, or hereafter may permit, him to sell, as trustee 
under the will of Mary Clarke, and to apply the money so 
raised by mortgage or sale to the purposes required, or to be 
required, by the Chancellor, under the acts heretofore passed for 
the relief of the said Thomas B. Clarke.” 


On the 27th of May, 1816, Clarke presented another petition 
to the Chancellor, again reciting all the facts in the case, and 
praying his assent to a mortgage. 

On the 30th of May, 1816, the Chancellor passed the follow- 
ing order: — 


“Tt is ordered, that the said petitioner, under the act entitled 
‘An act further supplemental to the act entitled “ An act for 
the relief of Thomas B. Clarke,’”’’ passed March 29th, 1816, 
be, and he is hereby, authorized, so far as the assent of this 
court is requisite, to mortgage, instead of selling, the lands he 
was authorized to sell, in and by an order of this court of the 
third- day of July last; and that the moneys to be procured, 
and the debts to be extinguished by such mortgage or mort- 
gages, be appropriated and adjusted in the same manner and 
under the same checks, and not otherwise than is prayed for in 
and by said order, and the said order is to apply to and govern 
the application of the moneys to be raised by mortgage, equally 
as if the same had been raised by a sale of all or any of the 
lands authorized to be sold in and by the said order. 

“ May 30th, 1816. J. Kent.” 


On the 8th of March, 1817, Clarke presented another petition 
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to the Chancellor, representing the propriety and expediency of 
dividing the estate by an eastern and western, instead of a 
northern and southern line, and of granting to the petitioner 
the power to sell or mortgage the southern, instead of the east- 
ern moiety. This being referred to James A. Hamilton, a mas- 
ter in chancery, he reported that it would be expedient to di- 
vide the estate by a line running from east to west, passing 
through T wenty-sixth Street. 

On the 15th of March, 1817, the Chancellor passed the fol- 
lowing order: — 

“On reading and filing the report of James A. Hamilton, 
esquire, one of the masters of this court, bearing date the 11th 
day of March, 1817, by which it appears that no part of the 
northern moiety of the estate at Greenwich, mentioned in the 
petition of the above-named petitioner, the same being divided 
into two equal parts by a line running from east to west, 
through a street called Twenty-sixth Street, has been either 
sold or mortgaged by the said Thomas B. Clarke, and it ap- 
pearing to this court reasonable and proper that the prayer of 
the said petitioner should be granted, it is thereupon ordered, 
on motion of Mr. S. Jones, solicitor for the petitioner, that the 
said petitioner be, and he is hereby, authorized to sell and dis- 
pose of the southern moiety of the said estate, the same being 
divided by a line running east and west through the centre of 
Twenty-sixth Street aforesaid, together with the lot in Broad- 
way, instead of the eastern moiety of the said estate, as per- 
mitted_and directed by the orders heretofore made in the prem- 
ises. And it is further ordered, that the said Thomas B. Clarke 
be, and he hereby is, authorized to mortgage all or any tract or 
parts of the said southern moiety of the said estate, if in his 
judgment it will be more beneficial to mortgage them than to 
sell the same. And the said Thomas B. Clarke is further au- 
thorized to convey any part or parts of the said southern moiety 
of the said estate, in payment and satisfaction of any debt or 
debts due and owing from the said Thomas B. Clarke, upon a 
valuation to be agreed on between him and his respective cred- 
itors ; provided, nevertheless, that every sale, and mortgage, 
and conveyance in satisfaction, that may be made by the said 
Thomas B. Clarke in virtue hereof, shall be approved by one 
of the masters of this court, and that a certificate of such ap- 
proval be indorsed upon every deed or mortgage that may be 
made in the premises. And it is further ordered, that the said 
Thomas B. Clarke shall be, and he is hereby, authorized to re- 
ceive and take the moneys arising from the premises, and apply 
the same to the payment of his debts, and invest the surplus 
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in such manner as he may deem proper to yield an income for 
the maintenance and support of his family.” 

On the 9th of April, 1816, Clarke mortgaged the premises in 
question, with other property, being in the southern moiety of 
the estate, to Henry Simmons, which mortgage was discharged 
in 1822. 

Having given this historical account of the facts of the case, 
Jet us now see what occurred upon the trial in the court below. 

It has already been mentioned, that it was an ejectment 
brought by Williamson and wife against a party in possession 
of a portion of the property included in the devise of Mary 
Clarke. The following case was stated for the opinion of the 
court. 


Circuit Court U. S., Southern District New York. 


Cuartes A. Witxtiamson & Catuarine H., nis Wire, v. Jo- 
sEPH Berry. 


This is an action of ejectment for the undivided third part 
of eight lots of land, in the sixteenth ward of the city of New 
York. 

The pleadings may be referred to as part of this case. 

The plaintiffs claimed under the will of Mary Clarke. 

The plaintiffs gave in evidence an exemplified copy of the 
will of Mary Clarke, proved in the Supreme Court, of which 
a copy is hereto annexed. 

It was then admitted by the defendant’s counsel, that Mary 
Clarke was seized of the premises described in the said will as 
‘all that part of my said farm at Greenwich aforesaid, called 
Chelsea, lying to the northward of the line herein before di- 
rected to be drawn from the Greenwich road to the Hudson 
River, twelve feet to the northward of the fence standing be- 
hind the house now occupied by John Hall; bounded souther- 
ly by the said line, northerly by the land of Cornelius Ray, 
easterly by the Greenwich road, and westerly by the Hudson, 
including that part of my said farm now under lease to Robert 
Lenox.” At the time of the making of the will, and thence 
until her death, which took place in July, 1802, that the said 
premises included the eight lots claimed herein; that the said 
trustees, Benjamin Moore and Charity, his wife, and Elizabeth 
Maunsell, are all dead, — Mrs. Moore having died since 1830, 
the other two previously ; that Thomas B. Clarke was married 
in 1803; that his wife died in August, 1815, and himself on 
the 1st of May, 1826; that he left three children surviving 
him, Catharine, Isabella, and Bayard; that he had four other 
children, all of whom died before him, without having had any 

VOL. VIII. 43 


i 
/ 
i 


Segre mg RO SS OT TT ATE 











506 SUPREME COURT. 





Williamson et al. v. Berry. 





children, and unmarried ; that Catharine was born on the 5th 
of June, 1807, and was married to Charles A. Williamson, on 
the 10th of May, 1827; that Isabella was born on the 11th 
day of June, 1809, and was married to Rupert J. Cochran on 
the 4th day of June, 1835; that Bayard was born on the 17th 
day of March, 1815; all of whom are stil living. It was also 
admitted that the defendant was the actual occupant of the 
premises at the commencement of this suit, on the 6th of March, 
1845 ; and that one third of the premises claimed was of great- 
er value than two thousand dollars. 

The plaintiffs thereupon rested. 

The defendant’s counsel then proved the acts of the Legis- 
lature, the deed of Clement C. Moore, the petitions to the 
Chancellor, the master’s reports, and the orders of the Chan- 
cellor, (excepting only the order indorsed on petition, ) of which 
copies are hereto annexed. 

The defendant’s counsel then offered in evidence the deed 
from Thomas B. Clarke to George De Grasse, of which the fol- 
lowing is a copy :— 

“This indenture, made this 2d day of August, in the year 
of our Lord 1821, between Thomas B. Clarke, of the city of 
New York, gentleman, of the first part, and George De Grasse 
of the second part. Whereas the said Thomas B. Clarke, by 
virtue of sundry conveyances, acts of the Legislature, and 
orders of the Court of Chancery of the State of New York, 
hath been empowered to sell, or mortgage, or convey, in satis- 
faction of any debt due from him to any person or persons, the 
southern moiety of the estate at Greenwich, devised by Mary 
Clarke, deceased, for the benefit of the said Thomas B. Clarke 
and his children, or any part thereof. Now, therefore, this 
indenture witnesseth, that the said Thomas B. Clarke, in con- 
sideration of the premises, and of two thousand dollars, lawful 
money of the United States, to him in hand paid by the said 
party of the second part, at or before the sealing and delivery of 
these presents, the receipt whereof is hereby acknowledged, hath 
granted, bargained, sold, aliened, enfeoffed, conveyed, and con- 
firmed, and by these presents doth grant, bargain, sell, alien, 
enfeoff, convey, and confirm, unto the said party of the second 
part, his heirs and assigns, for ever, all those lots of ground 
situate, lying, and being in the Ninth ward of the city of New 
York, known and distinguished on a certain map of the prop- 
erty of the said Thomas B. Clarke,” &c. 

(The deed then described twenty-nine lots, with a covenant 
of general warranty. ) 

James A. Hamilton joined in this deed, as a trustee for 
Clarke’s life estate, of which he had become possessed. 
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This deed was objected to by the plaintiffs’ counsel, for two 
reasons : — 

1. Because not approved by a master. 

2. Because not shown to have been given upon a sale for 
cash. 

The objections were overruled, and the plaintiffs’ counsel 
excepted. 

The deed was then read in evidence, as was also a deed from 
George De Grasse to Margaret Van Surlay. (It is not neces- 
sary to insert this deed. ) 

The defendant’s counsel then rested. 

The plaintiffs’ counsel then offered to read the petitions to 
the Legislature, the extracts from the journals of the two houses, 
and the order indorsed on petition, of which copies are hereto 
annexed. They were objected to by the defendant’s counsel, 
the objection sustained, and the plaintiffs’ counsel excepted. 

The plaintiffs’ counsel then proved the mortgage executed 
by Thomas B. Clarke to Henry Simmons, of which the fol- 
lowing is a copy. (It is not necessary to insert this mortgage. ) 

The plaintiffs’ counsel then offered evidence to show the con- 
sideration of the deed from Clarke to De Grasse. The defend- 
ant’s counsel objected; the objection was overruled, and the 
defendant’s counsel excepted. 

The plaintiffs’ counsel then called as a witness James A. 
Hamilton, who testified that he knew Thomas B. Clarke and 
George De Grasse ; that in 1821, and for some years previous, 
he was a master in chancery in the city of New York; that 
the order of March 15, 1817, was put into his hands for execu- 
tion, and that Clarke and De Grasse applied to him to approve 
the deed from Clarke to De Grasse above set forth; that on 
that occasion, which was at or about the time the deed was 
given, they explained to him the consideration of the deed, and 
that the consideration for which it was given was some wild 
lands in Pennsylvania or Virginia, and an account for articles 
previously furnished to Clarke by De Grasse, out of an oyster- 
house which he kept, including some items of money lent. 
On thus ascertaining its consideration, he refused to approve 
the deed. 

On his cross-examination, he said that he could not state 
the time at which the transaction occurred, except by reference 
to the deed; he had more than one interview with Clarke and 
De Grasse, he was sought by them more than once; he did not 
consider the execution of the life-estate deed a matter of any 
interest ; he executed it as trustee. He did not remember at 
all a person by the name of James Cunningham ; and on being 
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shown the signature of James Cunningham, as subscribing wit- 
ness to the deed for the life estate, witness said that his recol- 
lection of the person was not thereby revived. He received 
from De Grasse no fee. It was his impression, that the ac- 
count for articles furnished at the oyster-shop was exhibited. 
He held the life estate of Clarke in the premises as trustee for 
Clarke. His impression was that Clarke filled up his own deed 
to De Grasse, and to obtain his sanction called upon witness ; 
he was not certain that De Grasse was present upon that oc- 
casion. He did not recollect that De Grasse was present when 
the deed for life estate was executed, but he recollected that 
both Clarke and De Grasse came together to witness’s office 
more than once on the subject, and he was besought by them 
frequently to approve the deed. In answer to a question by 
defendant’s counsel, what evidence he had of the insufficient 
value of the lands which formed part of the consideration, the 
witness stated that he had evidence enough then, though he 
did not recollect it now, that the lands were worthless tax 
lands. There might have been some money charged in De 
Grasse’s account against Clarke; the whole account was for 
articles furnished previously. He did not recollect that there 
were any notes forming part of the consideration of the deed 
from Clarke. 

The plaintiffs’ counsel then proved that seven of the lots in 
suit, viz. numbers 5, 6, 7, 41, 42, 43, and 45, were reconveyed 
to De Grasse on the 31st of October, 1844. 

The defendant’s counsel then proved that lot number 44 had 
been conveyed to Samuel Judd. 

They also proved the bond of Clarke to Simmons, referred 
to in the aforesaid mortgage to Simmons, and called Henry M. 
Western, who, being shown two indorsements on the said bond, 
as follows : — 


“ Received, New York, October 18th, 1821, from Mr. George 
De Grasse, one hundred dollars on account of the within bond. 
$ 100. H. Simmons.” 


“Received of George De Grasse two hundred and fifty dol- 
lars, being in full for principal and interest, and all other claims 
and demands on account of the within bond, and also of the 
mortgage therein mentioned, for which mortgage I have this 
day entered satisfaction of record. 

H. Simons. 


“New York, March 28th, 1822. 


‘¢ Witness — 
H. M. Western.”’ 
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testified that he was a subscribing witness to the last, which 
he wrote; but that he recollected nothing of the transaction 
but from the paper. 

The plaintiffs’ counsel then offered to prove, — 

(1.) That the acts of the Legislature were not for the benefit 
of the infants, but for the benefit of Thomas B. Clarke merely. 

(2.) That the orders of the Chancellor had the effect to take 
the proceeds of their future interest in the property, and to ap- 
ply the same to the father’s debts, without giving them any 
benefit, by support or otherwise, out of the income of the life 
estate in other parts of the property. 

(3.) That, under the acts and orders, he actually aliened the 
lot on Broadway, and all of the southern moiety of the Green- 
wich property, excepting two lots, and that none of the chil- 
dren received any benefit from such alienation. 

(4.) That the whole of this property was mortgaged or con- 
veyed for old debts; that no proceeds were ever invested, or 
secured, or even received from the grantees or mortgagees. 

(5.) That, so far from providing for the children, or protect- 
ing the estate, he suffered a large portion of the northern moiety 
to be sold for assessments, and was proceeding to dispose of the 
northern moiety for twenty-one years, when, on the 31st of 
March, 1826, a bill was filed against him on behalf of the 
children, and an injunction issued. 

(6.) That the plaintiff, Mrs. Williamson, was, from the 
death of her mother in August, 1815, supported entirely by 
one of her aunts; and that after about two years from the 
mother’s death, the other children were supported by their 
friends, and were entirely neglected by their father; and that 
this was notorious in the city of New York, and would have 
been immediately known to any one making inquiry. 

The defendant’s counsel objected; the objection was sus- 
tained, and the plaintiffs’ counsel excepted. 

A verdict was then taken for the plaintiffs for one undivided 
third part of the eight lots, subject to the opinion of the court 
upon the questions of law, with power to enter a verdict for 
defendant, if such should be the opinion of the court, and with 
liberty to either party to turn this case into a special verdict or 
bill of exceptions. 

On the 18th of May, 1846, the judges of the Circuit Court pro- 
nounced their judgment upon the four following points, viz.: — 


1. Under the will of Mary Clarke, the first-born child of | 


Thomas B. Clarke, at its birth, took a vested estate in remain- 
der, which opened to let in his other children to the like estate 
as they were successively born. 
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2. This estate would have become a fee simple absolute in 
the children living on the death of T. B. Clarke, the first day 
of May, 1826; and it is not important now to decide whether 
the trustees took a fee, under the will, in trust to convey to the 
children after his decease, or a fee for his life, as in the latter 
case the estate would vest in possession in the children at the 
death of T. B. Clarke, and in the former case the law would 
presume an execution of this trust by the surviving trustee on 
the death of ‘T’. B. Clarke, or the trust would be executed in 
1830, by force of the Revised Statutes. 

3. The several offers of the plaintiffs to give parol evidence 
to the jury touching the objects and operation of the acts of 
the Legislature, referred to in the case, or the effect of the 
orders of the Chancellor therein stated upon the interests of the 
children of 'T. B. Clarke, or the failure of T. B. Clarke to apply 
or secure the proceeds of the devised estate, when disposed of 
by him, to and for the benefit of his children, or the considera- 
tion on which the devised estate was disposed of by T. B. 
Clarke, or his neglect to protect the estate from sacrifice for 
assessments, &c., or to provide for and support his children, 
were properly overruled by the court, with the exception of 
such particulars included in those offers as may be embraced 
in the points hereafter stated, upon which the judges are divid- 
ed in opinion. 

4. The acts of the Legislature of the State of New York, 
of April 1, 1814, March 24, 1815, and March 29, 1816, referred 
to in the case, are constitutional and valid. 

But the judges are divided in opinion upon the following 
points, presented by the case : — 

1. Whether the acts of the Legislature, stated in the case, 
devested the estate of the trustees under the will of Mary 
Clarke, and vested the whole estate in fee in Thomas B. 
Clarke. 

2. Whether the authority given by the said acts to the 
trustee to sell was a special power, to be strictly pursued, or 
whether he was vested with the absolute power of alienation, 
subject only to reéxamination and account in equity. 

3. Whether the orders set forth in the case, made by the 
Chancellor, were authorized by and in conformity to the said 
acts of the Legislature, and are to be regarded as the acts of 
the Court of Chancery, empowered to proceed as such in that 
behalf, or the doings of an officer acting under a special au- 
thority. 

4. Whether the Chancellor had competent authority, under 
the acts, to order or allow such sale or conveyance of the estate 
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by the trustee, as is stated in the case, on any other considera- 
tion than for cash, paid on said conveyance. 

5. Whether the deed executed by Thomas B. Clarke to 
George de Grasse, for the premises in question, being upon a 
consideration other than for cash paid on the purchase, is valid. 

6. Whether the said deed is valid, it having no certificate 
indorsed thereon that it was approved by a master in chancery. 

7. Whether Thomas B. Clarke, having previously mortgaged 
the premises in fee to Henry Simmons, had competent author- 
ity to sell and convey the same to De Grasse. 

8. Whether the subsequent conveyance of the premises as 
set forth in the case, made by George De Grasse, rendered the 
title of such grantee, or his assigns, valid against the plaintiffs. 

It is thereupon, on motion of the plaintiffs, by their counsel, 
ordered that a certificate of division of opinion, upon the fore- 
going points, which are here stated during this same term, un- 
der the direction of the said judges, be duly certified, under the 
seal of this court, to the Supreme Court of the United States, to 
be finally decided. 

Upon this certificate, the case came up to this court. It was 
argued, in conjunction with the next two cases which will be 
reported in this volume, by Mr. Field and Mr. Webster, for the 
plaintiffs, and Mr. Jay and Mr. Wood, for the defendants. Mr. 
Flanagan also filed a brief for the defendants. 

Each one of the counsel pursued his own train of argument, 
and filed a separate brief. The statement of these points will 
make the report of this case unusually long, but the importance 
of the principles discussed makes it necessary to place before 
the reader the view which each counsel took in the case. They 
will be stated in the following order: — Mr. Field for the 
plaintiffs, Mr. Jay and Mr. Wood, for the defendant, and Mr. 
Webster for the plaintiffs, in reply and conclusion. 


Mr Field. 'The plaintiffs maintain,— 

1. That the acts of the Legislature stated in the case, whether 
they devested the estate of the trustees under the will of Mary 
Clarke or not, did not vest the whole estate in fee in Thomas 
B. Clarke. 

2. That the authority given by the said acts to the trustee to 
sell, was a special power, to be strictly pursued. 

3. That the orders set forth in the case were not authorized 
by, and in conformity to, the said acts of the Legislature, and 
are to be regarded, not as the acts of the Court of Chancery, 
empowered to proceed as such in that behalf, but as the doings 
of an officer acting under a special authority. 
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4. That the Chancellor had no competent authority, under 
the acts, to order or allow such sale or conveyance of the estate 
by the trustee, as is stated in the case, on any other considera- 
tion than for cash paid on such conveyance. 

5. That the deed executed by Thomas B. Clarke to George 
De Grasse, for the premises in question, being upon a consid- 
eration other than for cash paid on the purchase, is not valid. 

6. That it is invalid for this reason also, that it was not ap- 
proved by the Chancellor, or by a master in chancery. 

7. That Mr. Clarke, having previously mortgaged the prem- 
ises in fee to Henry Simmons, had exhausted his power over 
the subject, and had not competent authority to sell and convey 
the same to De Grasse. 

8. That the subsequent conveyance of a part of the premises, 
as set forth in the case, made by George De Grasse, did not 
render the title to that part, of such grantee or his assigns, 
valid against the plaintiffs. 

In support of these positions, the plaintiffs make the follow- 
ing points: — 

First Point.— The acts of the Legislature changed the 
equitable life estate of Mr. Clarke into a legal estate, but they 
did not give him the legal estate in remainder. His power 
over the remainder of the children was a statutory power, and, 
like all such powers, to be strictly pursued, and when once 
executed was exhausted. 

I. Whether even the trustees appointed by the will took a 
fee is not certain. In Clarke v. Van Surlay, 15 Wend. 442, it 
was conceded that “ the legal interest in the property under the 
will was in the cestuis que trust.” 

It is a general rule in the construction of devises, that trus- 
tees take no greater estate than is necessary to stipport the 
trusts, whatever words of inheritance may have been used. 
Stanley v. Stanley, 16 Ves. 491; Doe v. Simpson, 5 East, 162; 
Doe v. Nichols, | Barn. & Cres. 336; Doe v. Needs, 2 Mees. 
& Welsb. 129; Warter v. Hutchinson, 3 Dowl. & Ryl. 58; 
Hill on Trustees, 240. 

II. But if the testamentary trustees took a fee, their estate, 
when devested, did not pass to Mr. Clarke alone. It passed to 
him and his children ; to him for life, and to his children in fee. 
The reasons are, — 

1. There is no language in any of the acts expressly giving 
the fee to him. On the contrary, the expressions seem care- 
fully chosen to avoid that conclusion. He is “authorized and 
empowered to execute and perform every act, matter, and thing, 
in like manner, and with like effect, that trustees duly appoint- 
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ed under the said act might have done.” (Sec. 2 of second 
act.) This is language appropriate to a power, not to a con- 
veyance. It clothes him, not with the estate, but with a power 
in trust. The word “trustee,” used in reference to him, has 
not of itself force enough to give him the fee. He was, both in 
popular and in legal phrase, trustee of a power. He was to 
have the proceeds invested in his name as trustee. (Sec. 3 of 
second act.) The expression is not so strong as that in the 
preamble of the second act, —‘‘ whereby the said real estate 
became exclusively vested in the said Thomas B. Clarke and 
his children.” 

The fee not being expressly given to Mr. Clarke, if he took 
it at all, he took it by implication. Buta fee by implication is 
never allowed, except where it is necessary to the purposes of 
the trust ; and here it was not necessary, for every thing which 
he was to do could be done under the power as well, and far 
more safely to the rights of the children. 

2. To give Mr. Clarke the fee for the execution of the trust, 
would involve this absurdity, that it would suppose a convey- 
ance by him after his death. ‘The testamentary trustees, if 
they took the legal estate, were to convey to the children at 
Mr. Clarke’s death. That is a sufficient reason why he was 
not, and could not be, put in the place of those trustees. 

3. If the fee was given to Mr. Clarke, at the passing of the 
second act, it must cither have been then taken out of the chil- 
dren to be vested in him, or it must have been in abeyance 
since the passing of the first act. ‘That discharged the trustees 
under the will. (Sec. 1 of first act.) If, then, the children 
were not vested with the fee, it remained in abeyance. But 
abeyances are not favored, nor are they allowed by construction 
or implication. Com. Dig., Abeyance, A. 3; Catlin v. Jackson, 
8 Johns. 549. 

If, however, as we contend, the fee was then in the children, 
there was no reason for taking it out, and vesting it in the fa- 
ther. ‘To do so would, besides, have been open to grave con- 
stitutional objection. It would have exposed the estate of the 
children to a peril, for which there was no necessity, real or 
supposed. 

Ill. If Mr. Clarke was not vested with the legal estate in re- 
mainder, he was clothed with a statutory power, —a common 
law authority, as defined by Mr. Sugden. “A power given by 
a will, or by an act of Parliament, as in the instance of the 
land-tax redemption acts, to sell an estate, is a common law au- 
thority.”” 1 Sugden on Powers, 1. 

A power is to be strictly pursued. Doe v. Lady Cavan, 5 
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Term Rep. 567 ; Doe v. Calvert, 2 East, 376; Cholmeley v. Pax- 
ton, 3 Bing. 207 ; Cockerel v. Cholmeley, 10 Barn. & Cres. 564; 
3 Russ. 565; 1 Russ. & Myl. 418; 1 Clark & Fin. 60; 2 Sug. 
Pow. 95, 197, 198, 330, 331, 413. 

And a statutory power in particular. Rex v. Croke, Cowp. 
26 ; Collett v. Hooper, 13 Ves. 255; Richter v. Hughes, 2 Barn. 
& Cres. 499; Proprietors of Stourbridge Canal v. Wheeley, 2 
Barn. & Ad. 792; Lessee of Carlisle v. Longworth, 5 Ham. 
370; Smith v. Hileman, 1 Scam. 324; Sharp v. Spier, 4 Hill, 
76; Williams v. Peyton’s Lessee, 4 Wheat. 77; Thatcher v. 
Powell, 6 Wheat. 119. 

The leases under ecclesiastical statutes in England are in- 
stances. Bac. Abr., Leases, E. 2; Cro. Eliz. 207, 690. 

Wherefore, not having pursued his authority, Mr. Clarke con- 
veyed nothing by his deed. 

IV. A statutory power once fully executed is exhausted. 
** An authority once well executed cannot be executed de no- 
vo.” 3 Vin. Abr., p. 429, § 42; Palk v. Lord Clinton, 12 Ves. 
48 ; Barnet v. Wilson, 2 Younge & Coll. 407; 1 Sug. Pow. 359. 

_ Therefore Mr. Clarke, having once fully executed his author- 
ity by a mortgage to Simmons, could not execute it again by 
a conveyance to De Grasse. 

Second Point. — If, however, Mr. Clarke were to be deemed 
vested with the legal estate in remainder, he was disabled from 
alienation, without the consent of the Chancellor. (Sec. 3 of 
second act.) 

If he took the fee, he took it qualified, and with a restricted 
power of disposition. 'The general rule of law, that he who 
has the legal estate can convey the legal estate, was modified 
in his case. It might have been so modified by deed at com- 
mon law. M’Williams v. Nisly, 2 Serg. & Rawle, 513; Bur- 
ton on Real Property, 11, note; Doe v. Pearson, 6 East, 173; 
Perrin v. Lyon, 9 East, 170. The private acts of the Legisla- 
ture, whence he derived his right, were laws repealing to that 
extent the general law. M’Laren v. Pennington, 1 Paige, 102; 
Hibblewhite v. M’Morine, 6 Mees. & Welsb. 200; Myatt v. St. 
Helens Co., 1 G. & D. 663; Earl of Lincoln v. Arcedeckne, 1 
Collyer, 98. 

There is now a general law in New York, that a conveyance 
by a trustee, in contravention of the trust, is void. 1 Rev. Stat. 
730, sec. 65. This is but an extension to all cases of the prin- 
ciple established for this case by these private acts. 

Instances of restricted powers of alienation, imposed upon the 
fee, are not uncommon. The case of Indian lands is a familiar 
instance. See also Prince’s case, 8 Coke’s Rep. 1. 
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The consent of the Chancellor was interposed as a check 
upon Mr. Clarke. The first act did not prescribe it for the trus- 
tees to be appointed by the Chancellor; but when, by the sec- 
ond statute, the tenant for life was authorized to act, the con- 
sent of the Chancellor was required, for the protection of the in- 
fant children. 

Third Point. — Mr. Clarke was also disabled from alienation, 
except for a money consideration. 

The acts give no authority to do more than to sell or to 
mortgage. The purpose was to raise funds for investment. 

The first act provides, that the trustees shall invest the “ pro- 
ceeds in any public stock of the United States, or of this State, 
or bank stock, or shall put the same out at interest on real se- 
curity.” (Sec. 3 of first act. ) 

Section fourth of the same act provides, that the “ principal 
sum of money arising from the said sales ” shall be held, &c. 

Section third of the second act provides, that the Chancellor 
shall ‘‘ direct the manner in which the proceeds of such sale, or 
so much thereof as he shall think proper, shall be vested in the 
said Thomas B. Clarke as trustee.”’ 

The third act is still more explicit. It authorizes Mr. Clarke, 
under the order before granted, or any subsequent one, “ either 
to mortgage or to sell the premises, which the Chancellor has 
permitted, or hereafter may permit, him to sell, as trustee, under 
the will of Mary Clarke, and to apply the money, so raised by 
mortgage or sale, to the purposes required,” &c. 

If ‘‘to sell and dispose of” included every kind of alienation, 
it included a mortgage, and the third act was unnecessary. 

On a similar expression in a will, the Supreme Court and 
Court of Errors of New York held, that a sale must be for 
cash, or something which could be invested. Waldron v. Mc- 
Comb, 1 Hill, 111, and Bloomer v. Waldron, 3 Hill, 361, and 
though the Court of Errors reversed the first judgment, they 
did not impugn the principle. 7 Hill, 335. 

So, also, in the case of Darling v. Rogers, 22 Wend. 486, it 
was held by the Court of Errors, that the words “to sell ” did 
not include the power to mortgage. 

Answer, —but it is not so in cases where for payment of 
debts; then may mortgage. 5 Johns. 43. No sale in fact, yet 
legal title passed. 

Fourth Point. — The Chancellor’s order of March, 1817, did 
not authorize any conveyance, and least of all a conveyance for 
such a consideration as this, unless it were approved by a mas- 
ter. 

The language is, “ Provided, nevertheless, that every sale and 
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mortgage and conveyance in satisfaction, that may be made by 
the said Thomas B. Clarke, in virtue hereof, shall be approved 
by one of the masters of this court, and that a certificate of 
such approval be indorsed upon every deed or mortgage that 
may be made in the premises.” 

The defendant claims, that this qualification applies only to 
the conveyance in satisfaction; the plaintiffs, that it applies to 
every deed or mortgage that might be made. That the latter 
is the true construction is claimed, because, — 

I. The statute declared, that no sale of any part of the estate 
should be made without the assent of the Chancellor to such 
sale, who was, at the time of giving the assent, to direct the 
mode in which the proceeds, or so much as he should think 
proper, should be vested in Mr. Clarke, as trustee. This im- 
plied that the Chancellor’s consent was to be given to every 
sale. 

The Chancellor delegated the power to a master of his court. 
Supposing such a delegation lawful, the power was to be exer- 
cised on every sale. To restrict it, therefore, to a conveyance 
in satisfaction, is not only to pervert the Chancellor’s order, but 
to repeal the statute. 

II. The language of the order itself is free from ambiguity ; 
it being thus: — ‘“ Provided, nevertheless, that every sale and 
mortgage and conveyance in satisfaction, that may be made by 
the said Thomas B. Clarke, in virtue hereof, shall be approved,”’ 
&e. 

This is a repetition of the words previously used to express, 
1. a sale for cash, 2. a mortgage for cash, and 3. a convey- 
ance in satisfaction. So, in the last part of the sentence, the 
words are repeated with added emphasis. The approval is to 
be indorsed on “every deed or mortgage that may be made in 
the premises.” It does not seem a fair interpretation to construe 
this to mean, not “every deed or mortgage that may be made 
in the premises,” but a particular kind of deed, namely, a con- 
veyance in satisfacticn of an antecedent debt. 
~ JIL. The ruling of the State court on this point was made 
with great hesitation. Judge Bronson gave no reasons for his 
opinion. It does not appear to have been discussed at the 4r- 
gument in the Supreme Court. In the Court of Errors, the 
Chancellor said, ‘‘ Upon this point, I concur, though with much 
hesitation’; in the conclusion, that the restriction was only 
intended to apply to sales and conveyances in satisfaction of 
debts. (20 Wend. 379.) He overlooked altogether the word 
“ mortgage,” twice used in the same sentence. Mr. Verplanck, 
who delivered the only other opinion, was clear that the re- 
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striction applied to sales and mortgages, as well as conveyances 
in satisfaction. (20 Wend. 386, 387.) What were the opinions 
of the remaining members of the court does not appear. 

But the opinions of the courts of New York do not bind the 
courts of the United States, in the construction of a writing 
like this. In the case of a will, this court rejected the con- 
struction given by the courts of Mississippi. Lane v. Vick, 3 
How. 464. 

In the present case, however, the conveyance was not for 
cash, but chiefly in payment and satisfaction of a debt, and 
therefore, within the decision of the Supreme Court and Court 
of Errors of New York, it should have been approved by a 
master. 

Not having been so approved, it was void. 

Fifth Point. -—So far as the order sanctioned a conveyance 
for any other than a money consideration, it was unauthorized 
by the acts, and therefore beyond the Chancellor’s jurisdiction. 
Consequently it gave no force to the title. 

In acting under these private statutes, the Chancellor exer- 
cised a special and limited jurisdiction, and. where he exceeded 
his jurisdiction his acts were void. The proceeding was not 
by suit between party and party, where an appeal could be had 
from an erroneous determination. 

Cases of this kind are numerous in the books. In New 
York, the cases upon assessments are familiar instances. 
Striker v. Kelley, 7 Hill, 9; Matter of Beekman Street, 20 
Johns. 271; Matter of Third Street, 6 Cow. 571. 

So in cases of partition. Deming v. Corwin, 11 Wend. 647. 

So in cases of bankruptcy, jurisdiction to grant the discharge 
must be specially shown. Sackett v. Andross, 5 Hill, 330; 
Stephens v. Ely, 6 Hill, 607. 

Other cases in the State courts: —Yates v. Lansing, 9 Johns. 
431; Borden v. Fitch, 15 Johns. 141; Bloom v. Burdick, 1 
Hill, 139; Rogers v. Dill, 6 Hill, 415; Wickes v. Caulk, 5 
Har. & Johns. 42; Pringle v. Carter, 1 Hill, S. C. 53. See 
also Fisher v. Harnden, 1 Paine, 55. 

In the English courts: — Shelford on Lunatics, 375; Matter 
of Janaway, 7 Price, 690. 

“Tf a conveyance were made by an infant, even under the 
order of the court, it would not be valid, if he were not within 
the act of Parliament. ‘These things, I am sorry to observe, 
pass too often sub silentio.” By the Lord Chief Baron, in The 
King v. Inhabitants of Washbrook, 4 Barn. & Cres. 732. 

There are many cases in this court, which go to the same 
point. Griffith v. Frazier, 8 Cranch, 9; Thatcher v. Powell, 6 
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Wheaton, 119; Elliot v. Peirsol, 1 Pet. 340; Bank of Hamil- 
ton v. Dudley’s Lessee, 2 Pet. 523; Wilcox v. Jackson, 13 Pet. 
498 ; Shriver’s Lessee v. Lynn, 2 How. 43; Lessee of Hickey 
v. Stewart, 3 How. 750. 

In this case the “ subject-matter” over which the Chancellor 
had jurisdiction by these private statutes was not the real es- 
tate, for then he might have authorized its alienation by anoth- 
er person than Mr. Clarke ; nor was it every alienation by him, 
for then a mortgage or an exchange might have been author- 
ized under the first act; but it was to determine whether or 
not the circumstances were such as to justify his assent to a 
sale or mortgage for cash, and upon a sale or mortgage to su- 
perintend the application of the proceeds. When he went be- 
yond this, his act was coram non judice, and void. 

There are two fatal errors in the Chancellor’s order of the 
17th of March : — 

1. He could not delegate his power to a master at all. The 
authority was personal, and to be exercised by himself. It was 
not the discretion of a master, but the discretion of the Chan- 
cellor, that was trusted. 

2. He could not authorize a conveyance in satisfaction of 
Mr. Clarke’s debts. The statutes gave him no such authority ; 
and if they had, they would have been void, for the Legisla- 
ture had not power to appropriate one person’s property to the 
debts of another. 

And even if it were held, that the Chancellor could delegate 
the power of consenting, and the order were construed to allow 
a sale with the consent of a master, there would be a further 
and insurmountable objection to it; that the consent of the 
Chancellor, either directly or through a master, could not be 
dispensed with, according to the letter or spirit of the statutes. 

The Chancellor conferred upon Mr. Clarke no portion of his 
authority ; that came directly from the statutes. The Chancel- 
lor could neither give it, nor enlarge it. ‘The lands, if they 
passed at all, passed by force of the statutes. The Chancellor 
had no power, except to dissent from the sale ; to interpose his 
veto. He could not even compel Mr. Clarke to act; he could 
only say when he should not act, and if he acted, what should 
be done with the proceeds of the estate. 

Sixth Point. —'The subsequent conveyance of a part of the 
property to a purchaser, for value, and without notice of the 
defect in the title, did not make the title valid, as against the 
plaintiffs. 

This is so upon general principles. If the conveyance by 
Mr. Clarke did not divest the plaintiffs’ title, the subsequent 
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transfer did not. There is no principle of law which would 
make De Grasse give a better title than he had. 

In most of the cases, upon defective execution of authority, 
the property was in the hands of innocent holders. Wilson v. 
Sewall, 1 Bl. 617; Bloom v. Burdick, 1 Hill, 130; Rogers ». 
Dill, 6 Hill, 415. 

There is no room here for an estoppel. The children were 
neither parties nor privies to the conveyance to De Grasse. 
They take as devisees under the will. See Roe v. York, 6 
East, 86; Roxburghe Feu case, 2 Dow. 189. 


Mr. John Jay, for defendant. 


Defendant’s Points on the Eight Questions stated in the Cer- 
tificate. 


I. The acts of the Legislature stated in the case divested the 
estate of the trustees under the will of Mary Clarke, and vest- 
ed the whole estate in fee in Thomas B. Clarke, as trustee in 
their place and stead. 

1. To.determine the meaning and scope of these acts, we 
must discover what were then understood to be the interests 
and rights of the parties to be affected by them ; and for this 
purpose we must refer to the judicial decisions which governed 
the courts and the Legislature at the time of their enactment, 
even though these decisions have been departed from by later 
judges ; for it would be contrary to the first principles of law 
and justice to give to long subsequent adjudications a retro- 
active operation in the interpretation of ancient statutes ; and 
such a course would lead to the worst evils of ex post facto 
legislation in regard to vested and sacred rights. 2 Inst. 292; 
1 Kent’s Com. 461; Doe v. Allen, 8 Term R. 504, per Ld. 
Kenyon. 

2. The trustees under the will took the legal estate in fee 
in thé premises in question. ‘This is clear from the language 
of the devise, and from the powers given to them to lease 
the premises during Clarke’s life, and to convey to the par- 
ties who should become entitled to the same on his decease. 

3. The children, as they came in esse, were then supposed 
to take, under the will of Mary Clarke, (according to the uni- 
form ruling of all the courts, both in England and America, 
at that time, and for a long time previously,) not a vested 
remainder in fee, liable to open and let in after-born children, 
and subject to be defeated by their death during Clarke’s life, 
but simply a contingent remainder dependent upon their sur- 
viving their father, and that remainder (excepting so far as 
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their interest in the premises was enlarged by the acts of the 
Legislature passed with Clarke’s assent) was then regarded 
as amounting, during their father’s life, to a mere presump- 
tive title, a naked possibility, uncoupled with any immediate 
beneficial interest. Denn ex dem. Radcliffe v. Bagshaw, 6 
Term R. 512, in the King’s Bench, per Lord Kenyon, and 
all the judges, in the year 1796. Doe v. Scudamore, 2 Bos. 
& Pul. 289, per Lord Eldon, C. J., and Heath, Brooke, and 
Chambre, J. J., in 1800. Roe v. Briggs, 16 East, 406, per Ld. 
Ch. J. Ellenborough, in 1802:—‘ That no case had been 
shown where an estate depending on such a contingency had 
ever been held vested.”’ Doe v. Provost, 4 Johns. 61, in 1809, 
per Justice Van Ness; Kent, C. J., and Thompson and Yates, 
J. J., concurring. See this case commented upon and sustain- 
ed in Hawley v. James, 16 Wend. 242 et seg. Dunwoodie v. 
Reed, 3 Serg. & Rawle, 435, in 1817, per Tilghman, C. J., and 
Gibson, J. See remarks of Savage, C. J., in Coster v. Lorril- 
lard, 14 Wend. 311, on the question of remainders dependent 
on survivorship, showing the conflicting definitions of the stat- 
ute and common law,and thus accounting for the discrepancy 
between the former and the later decisions. See note, 4 Kent’s 
Com. 261, on the case of Jackson v. Waldron, 13 Wend. 178, 
affirming the judgment of the Supreme Court in Pelletrau »v. 
Jackson, 11 Wend. 121, per Nelson, J. 2 Blackstone’s Com. 
170; Fearne on Contingent Remainders and Executory De- 
vises; Preston on Abstracts, 21; Cruise, title 16, Remainder, 
eh. 1, $$ 10 to 27; Jickling’s Analogy of Legal and Equitable 
Estates ; Dixon et ux. v. Pickett, 10 Pick. 517; Blanchard v. 
Brooks, 12 Pick. 47, per Shaw, C. J. (pp. 63 and 64); Davis v. 
Norton, P. Wms. 392; Duffield v. Duffield, 3 Bligh, N. S. 260, 
329, 355, per Best, C. J., on character of a contingent estate ; 
Jackson v. Waldron, 13 Wend. 214 et seq., per Tracey, Senator. 

4. Thomas B. Clarke, under the will, took an equitable life 
estate, and after the transfer to him, by the act of the Legisla- 


ture, of the contingent estate of Clement C. Moore, the whole 


estate in remainder was alternate between Clarke and his chil- 
dren, dependent upon the like contingency of survivorship. 

5. In whatever light the estate of the children be regarded, 
the interest of Clarke in the premises in question was larger 
than theirs; for the life estate was absolutely his, and the re- 
mainder was limited on the same condition to each, — to wit, 
survivorship ; and as the case shows that one moiety of the de- 
vised premises was carefully reserved by the acts of the Legis- 
lature and the orders of the Court of Chancery, for the benefit 
of the children, it is clear that, in addition to the benefit they 
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derived from the other moiety, which was partly disposed of, 
they have received a larger share of the estate than they would 
have been entitled to, had an equitable division of their relative 
interests been made between them and their father when the 
acts and orders were passed and made. 

6. The acts having been adjudged constitutional and valid, 
the only question here is as to their meaning ; and since they 
were remedial statutes, they are to receive an equitable inter- 
pretation, by which the letter of the act is sometimes enlarged 
and sometimes restrained, so as more effectfully to meet the 
beneficial end in view, and to prevent a failure of the remedy. 
The intention of the Legislature is to be deduced from a view 
of the whole, and the real intention is to prevail even over the 
literal sense of the words. Dwarris on Statutes ; 1 Kent’s Com. 
461; Cochran v. Van Surlay, 20 Wend. 365, per Bronson, J. 

7. The first act of the Legislature, April 1, 1814, discharg- 
ing the trustees under the will, and providing for the appoint- 
ment of new trustees by the Court of Chancery in their place and 
stead, and directing that such new trustees may lease all or any 
part of the land for a term not exceeding twenty-one years, 
and may sell or dispose of a moiety in their discretion, and de- 
claring that they shall be decreed and adjudged trustees under 
the will, in like manner as if they had been named therein, 
clearly divested the trustees under the will of their legal estate 
in the land. 

The trustees had no beneficial interests. They were liable 
to be removed by the Court of Chancery. There was nothing 
in their appointment under the will, and their acceptance of 
the trust, which can be construed as a contract, of which their 
removal was an unconstitutional violation ; for the reason, among 
others, that the Constitution protects only such contracts and 
vested rights as are beneficial, and not such as are merely oner- 
ous; and in this case the objection could only be taken by the 
trustees themselves; and they not only assented to the act, 
but solicited its passage; and the change of trustees, being 
avowedly for the benefit of the children, was within the clear- 
est parental authority of the Legislature. Cruise, title Private 
Acts; Townley v. Gibson, 2 Term Rep. 701. 

8. The first act not only divested the trustees of their es- 
tate, but provided for its transfer without diminution to new 
trustees, to be appointed by the Chancellor. The second act, 
of March 24, 1815, in the absence of such appointment, cre- 
ated Clarke the new trustee, clothed him with all the powers 
specified in the former act, and, with abundant care lest any 
thing should be omitted, authorized him to execute and per- 
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form every act, matter, and thing in relation to the real estate, 
in like manner and with the like effect that trustees under the 
former act might have done; and made him, in like manner, 
responsible to the Chancellor for his faithful ‘“ management of 
the estate thereby vested in Thomas B. Clarke.” The “ es- 
tate’ here spoken of could only have been the land, as there 
were then no proceeds for investment. And the third act, 
passed March 29, 1816, again distinctly recognized him “as 
trustee under the will of Mary Clarke.” He could not have 
been the trustee for himself; for that trust had merged in the 
legal estate ; he was therefore trustee only of the remainder. 

9. The acts cannot be fairly construed as conferring upon 
Clarke only a power in trust ; for, apart from the express recog- 
nition of him by the second act, as vested with the estate, the 
intention to vest it in him may be collected from all the acts 
taken together. ‘To suppose that the legal estate was intended 
to be left in the original trustees, after they were ‘“ discharged 
from the said trust,” is not only unreasonable, but utterly irre- 
concilable with the exercise by Clarke of the rights and du- 
ties conferred and imposed upon him, — such as the leasing all 
or any part of the land (¢ 5, Act of April 1, 1814), receiving 
the rents and profits, and doing other acts requiring and imply- 
ing the possession of a legal estate. Goodright on dem. Rev- 
ell and others v. Parker and others, 1 Maule & Selw. 692; Doe 
on dem. Gillard v. Gillard, 5 Barn. & Ald. 785; Doe on dem. 
Beezley v. Woodhouse and others, 4 Term Rep. 89. 

The words “authorize and empower,” in the act, cannot 
have the effect of turning this into a mere power. They sim- 
ply declare the trusts for which Clarke was already appointed, 
and for the execution of which he was vested with the estate. 
Brown v. Higgs, 5 Ves. 506, per Ld. Kenyon. 

10. It has been judicially held, in New York, that the acts 
did vest the legal estate in Clarke as trustee. Per Walworth, 
Ch., in Clarke v. Van Surlay, 20 Wend. 377. 

- And this court will, in accordance with their general practice, 
follow the ruling of the State tribunals. Swift v. Tyson, 16 
Peters, 19. 

Il. The authority given by the said acts to the trustee to sell, 
was not a special power to be strictly pursued, but he was vest- 
ed with the absolute power of alienation, subject only to re- 
examination and account in equity. 

1. By the act of April 1, 1814, the broadest powers of sale 
were conferred on the trustees therein provided for. By $ 2 of 
the act of March 24, 1815, the same powers were conferred on 
Clarke in express terms. He was authorized and empowered 
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to execute and perform every act, matter, and thing in relation 
to the real estate, in like manner and with like effect that trus- 
tees under the former act might have done. 

2. This language is only consistent with the supposition, that 
Clarke held the trust estate in fee under the will. It is irrecon- 
cilable with the supposition that he was acting under a special 
power, to be strictly pursued. 

3. The doctrine of naked powers is odious, as often leading 
to grievous injustice; and the court will not so construe the 
act, if it will bear any other construction. 4 Term Reports; 1 
Kent’s Com. 461. 

4. The further provision of the act directing the annual ac- 
counting before the Chancellor, that the Chancellor might see 
that Clarke had duly performed the trust reposed in him, was 
personal to Clarke, and did not abridge the powers conferred 
upon him as trustee. 

III. and IV. The orders set forth in the case made by the 
Chancellor are to be regarded as the acts of the Court of Chan- 
cery of the State of New York, and not as the doings of an offi- 
cer under a special authority. 

The Chancellor, in a court of law, must be assumed to have 
had competent authority, under the acts, for every order which 
he made in the matter, whether such order allowed a sale for 
any other consideration than cash paid or not. 

1. That the assent and direction of the Chancellor in this 
case, required and given under the acts, was a judicial proceed- 
ing, not to be assailed collaterally in a court of law, was held 
in the courts of New York by Mr. Justice Cowen, Clarke v. 
Van Surlay, 15 Wend. 447 ; Chancellor Walworth, in Cochran »v. 
Van Surlay, 20 Wend. 378; Mr. Senator Verplanck, Ibid. 384. 

2. The accountability of Clarke to the Chancellor was a con- 
tinuance of the accountability which rested upon the trustees 
under the will, and which was expressly intended by the first 
act of the Legislature ($ 6) to rest upon their successors, and 
which properly belonged to his position as trustee. 2 Story, 
Eq. Jurisp. $$ 960, 974, 978; 2 Fonb. 36, note ; 3 Ves. jr. 9. 

3. The presumption of the acts of the Chancellor being ju- 
dicial, even if no reference to the Court of Chancery had been 
made in the former act, would result from the appointment of a 
judicial officer having exclusive jurisdiction over matters of trust 
and the estates of infants; and the fact that the rights of Clarke, 
as life tenant and contingent remainder-man, and the rights of 
the children in the proceeds of sales and in the profits, required 
judicial adjustment, not according to the technical and unbend- 
ing rules of the common law, but at the hands of the presiding 
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officer of the high court of equity, having authority to take a 
wider range, as the interest of the parties might require. Fish- 
er v. Fields, 10 Johns. 505, per Kent, Ch.; 2 Story, Eq. 
Jurisp. § 331. 

4. The contemporaneous action, under the acts, by the Chan- 
cellor, was judicial, and not ministerial, and that action is evi- 
dence of the true construction of the acts. The act of 1816 
refers to the proceedings already had by the Chancellor, and 
adopts them, and thus gives a legislative exposition of the pri- 
or act, showing them to have been judicial ; and being judicial, 
they cannot be impeached collaterally. 

5. ‘That the Chancellor regarded his acts as the acts, not of 
an individual, but of the High Court of Chancery, and that he 

‘regarded that court as having exclusive jurisdiction in the fu- 
ture of all matters connected with the sales and mortgages, is 
clear from the repeated permission given in the successive or- 
ders to “all parties interested, or to become interested, in the 
premises, to apply to the court at any time or times thereafter, 
for further orders or directions.” 

6. Of that permission the plaintiffs should have availed them- 
selves, if Clarke had in any thing abused his powers, to enforce 
the trust and recover the purchase-money, instead of seeking to 
review the orders of a Court of Chancery in ejectment suits at 
common law. Mitford’s Pleadings, 133; 2 Story, Eq. Jurisp. 
§ 1127; 2 Madd. Ch. 125; Potter v. Gardner, 12 Wheaton, 499, 
per Marshall, C. J. 

V. and VI. The deed executed by Clarke to De Grasse, for the 
premises in question, is valid, even if it were given for a consid- 
eration other than cash paid on the purchase, (of which there is 
no proper evidence,) and without having a certificate indorsed 
thereon, that it was approved by a master in chancery, suppos- 
ing Clarke to have taken only a power in trust. 

1. Under the acts of the Legislature Clarke had authority to 
sell and dispose of the land, in such manner, and upon such 
terms, as he might deem best for the interest of the several par- 
ties. The Chancellor had full authority under the acts to as- 
sent to a sale in satisfaction, if Clarke thought such a dispo- 
sition of the land expedient, the terms being altogether in 
Clarke’s discretion, and that assent being judicially given is not 
to be questioned. 

The rules fixed by the Chancellor for Clarke’s guidance, in 
regard to the valuation, and approval, and certificate of a mas- 
ter, in certain cases, were merely directory to the trustee, and 
not conditions precedent to the validity of the sale, and no 
omission can invalidate the exercise of Clarke’s power given by 
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the act, nor of the deed to De Grasse given under it. Mineuse 
v. Cox, 5 Johns. Ch. 447, per Kent, Chancellor, in a closely 
analogous case. 

2. But the legal estate being necessarily vested in Clarke, as 
already shown, the deed to De Grasse conveyed a title absolute 
in a court of law, whether the conditions of the trust had been 
complied with or not. The plaintiffs are estopped at law, 
though not in equity, from impugning a deed duly executed by 
the trustee, and their remedy for any supposed fraud or breach 
of trust is in equity alone. ‘Taylor v. King, 6 Munf. 366, per 
Roane, J.; per Cowen, J., in Clarke v. Van Surlay, 15 Wend. 
447; per Walworth, Ch., in Cochran v. Van Surlay, 20 Wend. 
378, 379. 

VII. The fact that Clarke had previously mortgaged the 
premises in fee to Henry Simmons, did not at all effect his 
competent authority to sell and convey the same to De Grasse. 

The power given to Clarke as trustee was not one which 
called only for a single execution. The words “either” and 
“or” are not alternative, but distributive, and the beneficial in- 
tent of the act not having been satisfied by the execution of 
the mortgage, the power to sell survived. Omerod v. Hardman, 
5 Ves. 732. 

VIII. If it be assumed, (which is hardly possible, ) that Clarke 
had only a naked power, that the rules fixed by the Chancellor 
were conditions to its exercise, and that the loose and random 
recollections of the witness who testified touching the consider- 
ation of the deed to De Grasse were admissible, and sufficient 
evidence on that point, still the title of a bond fide purchaser, 
without notice, cannot be questioned in a court of law, for the 
want of the master’s certificate required to conveyances in sat- 
isfaction, for the reason that the deed on its face was a deed for 
cash, executed in legal conformity to the power, and the rem- 
edy of the plaintiff is in equity, where the payment of the pur- 
chase-money might be enforced. Sugden on Powers, ch. 11, 
$$ lL and 2; Wood v. Jackson, 8 Wend. 32; Anderson v. Rob- 
erts, 10 Johns. ; Jackson v. Terry, 13 Johns. 471, per Thomp- 
son, C. J.; Astor v. Wells, 4 Wheaton, 487; Bean v. Smith, 2 
Mason, 273; Fletcher v. Peck, 6 Cranch, 141; Jackson v. Hen- 
ry, 16 Johns. 195; Jackson v. Van Dolsen, 5 Johns. 43; Frank- 
lin v. Osgood, 14 Johns. 527. 


Further Points in Favor of the Defendant. 


I. By the act of March 24, 1815, it was provided that Clarke 
should account annually to the Chancellor, or to such person as 
he might appoint, for the principal of the proceeds of each sale 
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made by him, and if on such return, or at any other time, and 
in any other manner, the Chancellor should be of opinion that 
Clarke had not duly performed the trust by that act reposed in 
him, he was authorized to remove Clarke from his said trust, 
and appoint another in his stead. 

There is no proof in the case that the Chancellor ever re- 
moved Clarke, as he was bound to do, if he thought he had not 
duly performed his trust, or that the Chancellor ever disap- 
proved of the sale to De Grasse, or of the consideration thereof. 
On the contrary, it appears from the offers of evidence made by 
the plaintiffs, that on the 31st of March, 1836, Clarke was still 
acting as trustee and making sales, and it is therefore a sound 
legal presumption, that the Chancellor approved of this convey- 
ance, and of Clarke’s conduct generally ; for had he disapproved 
of them, Clarke would have been removed or enjoined, as the 
plaintiffs say he was, at the instigation of the children, at a later 
period. 

The Chancellor had been by the act “virtually made the 
trustee of the property,” (per Jones, Ch., in Sinclair v. Jackson, 
8 Cowen, 548, quoted and approved by Verplanck, Senator, in 
Cochran v. Van Surlay, 20 Wend. 387,) and the care and exact- 
ness exhibited in the orders contained in the case forbid the 
imputation of carelessness or neglect in his fulfilment of the im- 
portant duties specially imposed upon him by the Legislature. 
He must be presumed to have done his duty intelligently, dili- 
gently, and faithfully, and that presumption which forbids the 
supposition that the premises in dispute were disposed of fraud- 
ulently or improperly is to govern in this court until overthrown 
by positive proof to the contrary. Best on Presumption of Law, 
63, and cases cited ; Co. Litt. 103 and 232, 6; Dig. lib. 50, title 
17; Sutton v. Johnstone, 1 Term Rep. 503; Cowen and Hill’s 
Notes to Phillips on Evid. 205, et seq. 

II. The conveyance to De Grasse was made 29 March, 
1822; this suit was commenced in 1845. Although the mar- 
riage of Mrs. Williamson, in 1827, before the completion of 
her infancy, has saved her from being barred by the statutes of 
limitation, the singular and unexplained want of diligence and 
vigilance on the part of the plaintiffs in seeking to enforce 
their claims, if any they had, to these premises, until after the 
lapse of so many years of acquiescence and delay, and when 
the true state of the transaction has been forgotten, or become 
incapable of explanation, do not entitle them to the favorable 
consideration of the court; for they have slept upon their 
rights, and have thereby created a difficulty and imposed a 
hardship, misleading innocent parties by their silence. 2 Ball 
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& Beat. 433: Hawley v. Cramer, 4 Cowen, 483, per Wal- 
worth, Ch.; Broadhurst v. Balguy, 1 Younge & Col. N. R. 16, 
28 to 32; 2 Story’s Equity, $¢ 1284, 1520, and cases quoted 
in note c; Wendell v. Van Rensselaer, 1 Johns. Ch. 354, per 
Livingston, Ch.; Higginbotham v. Burnet and others, 3 Johns. 
Ch. 184, per Kent, Ch.; Roberts v. Tunstall, 4 Hare’s Ch. R. 
263, per Wigram, V. Ch. 

IfI. The length of time which has elapsed since the con- 
veyance to De Grasse, coupled with the fact that this very 
deed has been sustained by the court of last resort in the State 
of New York, after prolonged litigation, will incline this court 
to give to the acts of the Legislature and the order of the 
Chancellor, in questions of doubt, the most favorable interpre- 
tation for the maintenance of the title, and the protection of 
the rights of bond fide purchasers and encumbrancers. The 
best interests of society demand that causes of action should 
not be deferred an unreasonable time, and this remark is pecu- 
liarly applicable to suits in ejectment, since nothing so much re- 
tards the growth and prosperity of the country as the insecu- 
rity of titles. Per McLean, J., in Lewis v. Marshall, 5 Peters, 
470. Per Marshall, C. J., in Bell v. Morrison, 1 Peters, 8. C. 
360. 


Mr. Wood, for defendant. 

I. The three trustees under the will of Mary Clarke took the 
legal estate in fee, in the premises in question, in part. Thomas 
B. Clarke took an equitable estate in said premises during his 
life ; and his children took an equitable estate in remainder in 
fee; and Clement C. Moore took an alternate equitable re- 
mainder in fee, in case of failure of the issue of said Thomas 
B. Clarke. 

If. Assuming Clarke to take a life estate with a limitation in 
remainder to his issue, such limitations of remainders in the al- 
ternative are lawful and valid. Luddington v. Kime, 1 Ld. 
Raym. 203. 

Ilf. The legal estate of the trustees was not executed by 
the statute of uses, by transferring it to the parties entitled to 
the equitable estates and interest in fee. 

An important act on the part of the trustees was required 
to be done, viz. the conveyance to the children in fee after 
the death of Thomas B. Clarke, or in the alternative to Clem- 
ent C. Moore. The trust was therefore active, and not exe- 
cuted by the statute. Mott v. Buxton, 7 Ves. jr. 201. Leonard 
v. Sussex, 2 Vern. 526. 

IV. The legal estate in the hands of the trustees involved 
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the power to lease, such power being necessary for the produc- 
tion of rents and profits of city property. Attorney-General ». 
Owen, 10 Ves. 560. 

V. By the act of 1815, the legal estate in the three trustees 
named in the will was transferred to Thomas B. Clarke in trust. 

Ist. The language of the act shows an intention to transfer 
it, and not to confer upon him a mere power in trust. 

2d. It is not necessary that words of grant should be found 
in the act. The intention to vest him with the legal estate 
may be collected from the context. Euchelah v. Welsh, 3 
Hawks, &c., 155. It is unreasonable to suppose the legal es- 
tate was meant to be left in the original trustees under the will, 
after they were stripped of the trust, and when they had no 
beneficial interests. 

3d. Under the second section of said act, all the rights and 
duties are conferred upon him which would have devolved 
upon the trustees under the act of 1814, by the fifth section 
of which they were to lease from time to time, receive rents 
and profits, and do other acts requiring a legal estate. 

Ath. A legal estate in trust may be implied even in private 
instruments, when the acts to be done are such as to render it 
proper and essential that the trustees should have the legal 
estate, and not a mere trust power. Griffiths v. Smith, Moore, 
753; Goodright v. Parker, 1 Maule & Selw. 692; Doe »v. 
Cundall, 9 East, 400; Doe v. Gillard, 5 Barn. & Ald. 785; An- 
thony v. Rees, 2 Cromp. & Jerv. 75; Carter v. Barnardiston, 
1 P. Wms. 505; Thong v. Bedford, 1 Bro. C. C. 313; Striker 
v. Mott, 2 Paige, 389; Brewster v. Paterson, Court of Appeals, 
S. P.,.on this same will, in M. 5; Doe ex dem. Beezeley v. 
Woodhouse, 4 Term Rep. 89; Oates v. Cooke, 3 Burr. 1685. 

VI. The act divesting the trustees under the will of the 
legal estate in trust was not unconstitutional. 

Ist. They had no beneficial interests. Their functions were 
under the control of equity ; they were liable at any time to be 
removed by the Chancellor. Livingston v. Moore, 7 Peters, 
469; Wilkinson v. Leland, 2 Peters, 267, 660. 

2d. The Constitution protects only such contracts and vested 
rights as are beneficial to the party, not such as are merely 
onerous. 

3d. The objection could only be taken by the trustees 
themselves, and they assented to the acts displacing their es- 
tate and their functions. 2 Peters, 411, 413; Watson v. Mer- 
cer, 8 ib. 88; Sinclair v. Jackson, 8 Cow. 543; Currie’s Adm’rs 
v. Mutual Ins. Co., 4 Hen. & Munf. 315; Cochran v. Van 
Surlay, 20 Wend. 387. This last-mentioned case is conclu- 
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sive of the whole question, being the decision of the highest 
court of the State on a local law. 

VII. The sale and conveyance by Thomas B. Clarke, (he 
having the legal estate,) though he may have departed from 
his trust, was valid to pass the legal title, and the remedy for 
any supposed breach of trust is in equity only, not in these 
suits at law. 1 Sugden on Powers, ch. 11, $$ 1, 2; Jackson 
v. Van Dalssen, 5 Johns. 43. 

VIII. Assuming that Thomas B. Clarke takes only a power 
in trust, his conveyance is valid. 

Ist. The assent and direction of the Chancellor, required un- 
der the act, is a judicial proceeding. 

2d. The presumption of its being judicial results from the 
fact of its being conferred upon a high judicial officer, and the 
rights of Clarke as life tenant and contingent remainder-man, 
and the rights of the children in the proceeds of sales, and in the 
profits, required judicial adjustment. 

3d. The contemporaneous action under it, by the Chancel- 
lor, was judicial, and not ministerial. 

Ath. Such contemporaneous action is evidence of the true 
construction of the act. 

5th. The act of 1816 refers to these judicial proceedings, 
adopts them, and thus gives a legislative exposition of the prior 
act, showing these proceedings of the Chancellor to be judicial. 

6th. Being judicial, the orders of the Chancellor are final and 
conclusive, and cannot be impeached collaterally, though the 
proceeding is of a summary character. Moody v. Thurston, 
Strange, 481; 1 Douglas, 407; 1 Harg. Law Tracts, 446; 4 
Greenleaf, 531; Henshaw v. Pleasance, 2 Bl. R. 1174 (note 
showing the decision overruled); Doe v. Brown, 3 East, 15; 
Grignon’s Lessee, 2 Howard, 319. 

If jurisdiction, but irregular proceeding, final but on appeal. 
If no jurisdiction, this also decided in Cook v. Van Lear; for it 
is not the ordinary jurisdiction of equity, but jurisdiction under 
special statute. 

7th. If not judicial but ministerial, the terms imposed are 
not conditions, but merely directory, and any omission does not 
invalidate the exercise of the power and the grant under it. 
Mineuse v. Cox, 5 Johns. Ch. 447; 5 Johns. 43. 

IX. The sales and conveyances are valid to pass the title to 
the premises in question, and complete a good defence in this suit. 


Mr. Webster, for plaintiffs, in reply and conclusion. 

I propose to maintain four propositions, which will embrace 
all the eight questions, and answer them : — 

VOL. VIII. 45 
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I. The acts of the Legislature stated in the case, while they 
divested the estate of the trustees under the will of Mary 
Clarke, did not vest the whole estate in fee in Thomas B. 
Clarke. 

II. The authority given by the said acts to the trustee to 
sell, was a special power, to be strictly pursued. 

III. That, even if it be holden that the acts vested a legal 
estate in fee in Thomas B. Clarke, yet that the same acts im- 
posed conditions and restraints on his power of alienation; 
and that he could make no lawful or valid conveyance, without 
having first complied with these conditions and restraints. 

IV. That the conveyance made by him, under which the 
defendant claims, was not made in conformity with these con- 
ditions and restraints. 

(Mr. Webster, after arguing in support of the above proposi- 
tions, said that he would now ask the attention of the court to 
a critical examination of the New York decisions, which he 
contended to be as follows.) 

It has been decided in the courts of New York, that the acts 
of the Legislature stated in this case are constitutional. 

It has not been decided, that the Chancellor’s orders in the 
case were legal, or within the jurisdiction conferred upon him 
by the acts; but it has been decided, that, if acting within his 
jurisdiction, the propriety or legality of his orders could not 
be examined into, collaterally, in a court of law. 

It has been decided, that the Chancellor’s order made in this 
case did not require that a sale, made by T. B. Clarke, when 
made for money, must have been approved by a master ; but all 
the judges who gave reasons for their judgment signified their 
opinions, that, when a conveyance was made in satisfaction of 
a debt, such approval, under the Chancellor’s order, was indis- 
pensable. But no case, turning on this single point, has been 
adjudged in New York. 

It has not been decided by the courts in New York, that, 
under and by force of the acts, T. B. Clarke took a fee simple 
estate in the whole property. That question has not directly 
arisen. Chancellor Walworth, arguendo, expressed an opin- 
ion in favor of the affirmation of that question. Chief Jus- 
tice Bronson took the negative of the question as a point con- 
ceded. 

It has not been decided by the courts of New York, that T. 
B. Clarke took, by force of the acts, any such estate as that he 
could make a sale or conveyance, which should be sufficient to 
pass any title, legal or equitable, without conforming to all the 
limitations and requisites prescribed in the acts themselves. 
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On the contrary, all the courts, and every judge in New 
York, so far as appears, has proceeded on the ground that those 
limitations and requisites must be complied with, before any 
estate, legal or equitable, could be passed by any deed or con- 
veyance which Thomas B. Clarke could make. 

All the courts and all the judges in New York have affirmed 
that these restrictions in the acts do bind the estate, and re- 
strain and limit, ab initio, the trustees’ power of sale. 

Therefore, Mr. Webster contended, the attempt now made by 
defendant’s counsel was nothing less than an attempt to over- 
throw the whole substance of the New York decisions. 


Mr. Justice WAYNE delivered the opinion of the court. 

This cause has been brought to this court, to get its decision 
upon questions of law, which were raised upon a case stated in 
the Circuit Court, upon which the judges of that court differed 
in opinion. 

The suit is an action of ejectment, for the undivided third 
part of eight lots of land, in the sixteenth ward of the city of 
New York. The plaintiffs claimed under the will of Mary 
Clarke. It was admitted by the counsel for the defendant, that 
Mary Clarke had been seized of the premises in dispute, when 
she made her will, and when she died in 1802. It was also 
admitted, that the defendant was the actual occupant of the 
premises, when the suit was commenced against him. 

The premises are a portion of a tract of land, devised by 
Mary Clarke to ‘‘ Benjamin Moore and Charity, his wife, and 
Elizabeth Maunsell, and their heirs for ever, as joint tenants 
and not as tenants in common,” of “all that part of my said 
farm at Greenwich aforesaid, called Chelsea,” &c., ‘to have and 
to hold the said hereby devised premises, to the said Benjamin 
Moore and Charity, his wife, and Elizabeth Maunsell, and to the 
survivor or survivors of them, and to the heirs of such survivor, 
as joint tenants, and not as tenants in common, in trust, to 
receive the rents, issues, and profits thereof, and to pay the 
same” .“to Thomas B. Clarke, ” &c., “during his natural life ; 
and from and after the death of the said Thomas B. Clarke, in 
further trust, to convey the same in fee, to the lawful issue of 
the said Thomas B. Clarke, living at his death. And if the 
said Thomas B. Clarke shall not leave any lawful issue, at the 
time of his death, then in the further trust and confidence, to 
convey the said hereby devised premises to my grandson, 
Clement C. Moore, and to his heirs, or to such person in fee as 
he may by will appoint, in case of his death, prior to the death 
of Thomas B. Clarke.” 
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It was also admitted, that the trustees named in the will 
were dead ; that Thomas B. Clarke married in 1803; that his 
wife died in 1815; and that he died in 1826, leaving three 
children, — Catharine, the wife of Charles H. Williamson, 
plaintiffs in this suit, — Isabella, now the wife of Rupert Coch- 
ran, —and Bayard Clarke, all of whom were still living. Here 
the plaintiffs rested their case. 

The defendant then put his case upon conveyances from 
Thomas B. Clarke, made, as he says, under legislative enact- 
ments of the State of New York and orders of the Chancellor 
of New York. 

The acts and the orders of the Chancellor under them will 
be the subjects of our consideration only so far as may be ne- 
cessary to give answers to the points certified to this court. In 
other words, we will not discuss the quantity of interest which 
the persons provided for in the devise took under it. 

It is right, however, to say, that we concur with the learned 
judges of the Circuit Court, that, under the will of Mary Clarke, 
the first-born child of Thomas B. Clarke, at its birth, took a 
vested estate in remainder, which opened to let in his other 
children to the like estate, as they were successively born ; and 
that their vested remainder became a fee simple absolute, in the 
children living, on the death of their father. 

The points certified are as follows: — 

1. Whether the acts of the Legislature, stated in the case, 
divested the estate of the trustees under the will of Mary 
Clarke, and vested the whole estate in fee in Thomas B. 
Clarke. 

2. Whether the authority given by the said acts to the trus- 
tee to sell, was a special power, to be strictly pursued, or 
whether he was vested with the absolute power of alienation, 
subject only to reéxamination and account in equity. 

3. Whether the orders set forth in the case, made by the 
Chancellor, were authorized by and in conformity to the said 
acts of the Legislature, and are to be regarded as the acts of 
the Court of Chancery, empowered to proceed as such in that 
behalf, or the doings of an officer acting under a special au- 
thority. 

4. Whether the Chancellor had competent authority, under 
the acts, to order or allow such sale or conveyance of the estate 
by the trustee, as is stated in the case, on any other considera- 
tion than for cash paid on said conveyance. 

5. Whether the deed executed by Thomas B. Clarke to 
George De Grasse, for the premises in question, being upon 
a consideration other than for cash paid on the purchase, is 
valid. 
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6. Whether the said deed is valid, it having no certificate 
indorsed thereon that it was approved by a master in chan- 
cery. 

7. Whether Thomas B. Clarke, having previously mort- 
gaged the premises in fee to Henry Simmons, had competent 
authority to sell and convey the same to De Grasse. 

8. Whether the subsequent conveyance of the premises, as 
set forth in the case, made by George De Grasse, rendered the 
title of such grantee, or his assigns, valid against the plaintiffs. 

It is thereupon, on motion of the plaintiffs by their counsel, 
ordered that a certificate of division of opinion, upon the fore- 
going points, which are here stated during this same term, un- 
der the direction of the said judges, be duly certified under the 
seal of this court to the Supreme Court of the United States, to 
be finally decided. 

Our first observation upon the act of April, 1814, is, that the 
first section of it gives to the Chancellor the power to appoint 
trustees, in the place of those named in the will. This is to be 
done upon the petition of Thomas B. Clarke, as contradistin- 
guished from a suit by bill for such a purpose; and as occa- 
sion may require, the Chancellor may substitute and appoint 
other trustees, in the room of these appointed under the act, in 
like manner as is practised in chancery, in cases of trustees 
appointed therein. By the last section of the act, the trustees 
are said to be liable in all respects to the power and authority 
of the Court of Chancery, concerning the trusts created by the 
act. 

It will be conceded by all, that the Court of Chancery, with- 
out this act, had not the power, under its inherent or original 
jurisdiction, to change the trustees summarily upon petition, or 
except by means of a bill filed by and against all proper par- 
ties, for such causes as trustees may be removed in chancery. 

The second, third, fourth, fifth, and sixth sections of the act, 
except the last clause in the sixth already cited, prescribe mi- 
nutely what may be done by the trustees who might be ap- 
pointed by the Chancellor, in relation to the land devised, 
leaving nothing to be done by the court, except in its super- 
visory power over the acts of the trustees. 

Under this act, it does not appear that any application was 
made for the substitution of trustees in place of those named 
in the will. The latter continued in their testamentary rela- 
tion to the land devised, until after the act of March, 1815, had 
been passed. 

That act was passed upon the petition of Thomas B. Clarke. 
He recites a release to him by Clement C. Moore of his contin- 
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gent interest in the estate devised, whereby he says himself and 
his infant children have become the only persons interested in 
the estate. And he declares that he has not been able to pre- 
vail upon any suitable person to undertake the performance of 
the duties enjoined by the first act. He then prays for an 
amendment of it. 

Leave was given in the Senate of New York, that such a 
bill might be reported, and it was passed into an act the 24th 
of March, 1815. 

In the preamble to this act, after reciting Clement C. Moore’s 
release, “‘ whereby the said real estate became exclusively 
vested in Thomas B. Clarke and his children,” it is enacted, 
that all the beneficial interest and estate of Moore, or those un- 
der him, arising by virtue of the act, to which this is a supple- 
ment; is vested in Clarke, his heirs and assigns, &c. And that 
so much of the act as requires the several duties therein enu- 
merated to be performed by trustees, to be appointed by the 
Court of Chancery, as therein mentioned, be, and the same is 
hereby, repealed. 

The power given by the first act to the court, to appoint . 
trustees, having been repealed, the second section of the second 
act is, —that Clarke is authorized and empowered to execute 
and perform every matter and thing, in relation to the real es- 
tate mentioned in the act to which this is a supplement, in 
like manner, and with like effect, that trustees duly appointed 
under the first act might have done. And Clarke is required 
to apply the whole interest and income of the property to the 
maintenance of his family and the education of his children. 
Then it is enacted, in the third section, that no sale of any part 
of the estate shall be made by Clarke, until he shall have pro- 
cured the assent of the Chancellor to such sale ; who shall, at 
the time of giving such assent, also direct the mode in which 
the proceeds of such sale, or so much thereof as he shall think 
proper, shall be vested in Clarke as trustee; and further, that it 
shall be the duty of Clarke to render an annual account to the 
Chancellor, or to such person as he may appoint, of the prin- 
cipal of the proceeds of such sale only, the interest being to be 
applied by said Clarke in such manner as he may think proper, 
for his own use and benefit, and for the maintenance and edu- 
cation of his children. And if on such return, or at any other 


‘time, and in any other manner, the Chancellor shall be of the 


opinion, that Thomas B. Clarke hath not duly performed the 
trust by this act reposed in him, he may remove him and ap- 
point another trustee in his stead, subject to such rules as he 
may prescribe in the management of the estate hereby vested 
in Thomas B. Clarke as trustee. 
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We have hitherto used the words of the acts. And shall do 
So, as occasion may require, that Clarke’s character under the 
acts as a trustee, with power as it might be given to him by 
the Chancellor to sell, may not be misunderstood ; and that the 
special power or jurisdiction given to the Chancellor in the 
whole matter may be more apparent, when we treat of that 
part of the case. 

The orders given by the Chancellor under the first and sup- 
plemental act, upon the petition of Clarke, shall have our atten- 
tion, after the third act which was passed for Clarke’s relief has 
been noticed. 

It was passed upon the memorial of Clarke. It recites, that 
the Chancellor, under the act for his relief, did order that he 
might sell the eastern moiety of the property in the act men- 
tioned, but that, owing to the scarcity of money and low price, 
no sale could be made, without a great sacrifice. And there- 
fore he prays to be permitted to mortgage the property, as the 
Chancellor may appoint, for the purposes mentioned in the pre- 
ceding acts and order of the Chancellor. 

The act passed upon this petition is, that he is authorized, 
under the order heretofore given, or under any order which the 
Chancellor might give, to mortgage and sell the premises, as 
trustee under the will of Mary Clarke, and to apply the money 
to be raised by mortgage or sale to the purposes required or to 
be required by the Chancellor, under the acts heretofore passed 
for Clarke’s relief. 

So much of Clarke’s petition to the Legislature has been 
cited in connection wiih its acts, to show that the latter were 
coincident with, and not beyond, the relief for which he asked. 

Both fix conclusively that Clarke is to be regarded as the 
trustee only of the property devised, to sell or mortgage a part 
of it, with the assent or appointment of the Chancellor. His 
obligation is to account annually for the principal of the pro- 
ceeds of every sale or mortgage which might be made, and it 
is his right to use the interest of the principal for himself and 
for the education and maintenance of his children. He is called 
trustee in the acts. In that character, and in no other, is he 
recognized in the orders of the Chancellor. And, in the last 
clause of the third section of the second act, it is said another 
may be appointed in his stead, “subject to such rules as the 
Chancellor may prescribe, in the management of the estate, here- 
by vested in the said Thomas B. Clarke as trustee.” 

His relation to the devised estate was changed by the dis- 
charge of the trustees named in the will, but his interest in it 
was the same as it had been, with the exception of Moore’s as- 
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signment of his contingent remainder, and the power given to 
the Chancellor to assent to the sale or mortgage of a part of it. 
The acts of the Legislature discharged the trustees named in 
the devise, whatever may have been their estate in the land 
under it, but did not vest an estate in fee in Thomas B. Clarke. 

We will now precede our inquiry into the jurisdiction given 
to the Chancellor by the acts, with a few remarks, which will 
aid in determining the extent of that jurisdiction, and what 
would have been its rightful exercise. 

Jurisdiction in chancery is inherent and original, compre- 
hending now almost every exigency of human disagreement, 
for which there is not an adequate remedy at law. 

Or it is statutory, meaning a new power from legislation for 
the court to act upon particular subjects of a like kind, as occa- 
sions for doing so may occur. Examples of this statutory ju- 
risdiction are the 43d of Elizabeth, called the Statute of Chari- 
ties. The act known as Sir Samuel Romilly’s, giving a sum- 
mary remedy in cases of breach of trust for charitable uses. 
And another is the trustee act of Sir Edward Sugden, for 
amending the laws respecting conveyances and transfers of es- 
tate and funds vested in trustees and mortgagees, and for ena- 
bling the courts of equity to give effect to their decrees and or- 
ders in certain cases. 

Or, the jurisdiction in equity is extraordinary, as when a stat- 
ute permits persons to present petitions to the Chancellor for 
relief in private affairs, when the petitioner cannot get relief by 
the ordinary course of law, or from the inherent power of a 
court of chancery. Cruise, in his Title 33, c. 11, says, they are 
termed real estate acts, and that it is a conveyance or settle- 
ment of lands or hereditaments, made under the immediate 
sanction of Parliament, in cases where the parties are not capa- 
ble of substantiating their agreements without the aid of the 
legislature, and where the carrying such agreements into effect 
is evidently beneficial to the parties. 

_In these cases, it must also be recollected that the Chancel- 
lor acts summarily, ev parte, upon the petition of the party 
seeking relief. Upon such petitions orders are given, as con- 
tradistinguished from decrees in suits by bill filed. The last 
are his judgments upon the matters in controversy between the 
parties before the court; the other being orders in conformity 
with whatever may be the legislative direction and intent in 
any particular case. Whatever, however, the Chancellor does 
in either case, he does as a court of chancery. It will stand 
as his judgment, when it has been done within the jurisdiction 
conferred, until it has been set aside upon motion; as his 
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decrees do, until they have been set aside by a bill of re- 
view. 

The acts for the relief of Thomas B. Clarke are of the last 
kind. They are private acts, relating to a particular estate and 
persons having interests in it;—-one of whom, Clarke, is em- 
powered, as a trustee, to sell a part of it, with the consent of the 
Chancellor. Several cases of private acts for such relief as was 
asked by Clarke will be found in the 33 c. of Cruise. 

The acts in this case provide that the Chancellor may act 
upon them summarily, upon the application or petition of Clarke, 
and in each of them what the Chancellor can do is precisely 
stated. In such cases, the court will not deviate from the let- 
ter of the act, nor make an order partly founded upon its origi- 
nal jurisdiction, and partly upon the statute. In other words, 
it cannot confound its original jurisdiction in a suit with the 
powers it may be authorized to execute by petition, either in a 
public act, giving statutory jurisdiction to the court, to be exer- 
cised summarily upon petition, or in a private act providing for 
relief in a particular case, which is to be carried out by the 
same mode of procedure. 

The Legislature of New York, in the exercise of its rightful 
power to loose a devised estate from fetters put upon it by un- 
foreseen causes, which were defeating the objects of the testa- 
trix, substitutes the Court of Chancery for itself, to give relief to 
Clarke, to the extent that it is enacted, according to the man- 
ner of proceedings in such cases in courts of chancery. The 
relief wanted by Clarke was permission to sell or mortgage a 
part of the estate. Permission to do either, or both, is given 
by the acts, provided it is done with the assent of the Chancel- 
lor. 

For the jurisdiction or power of the Chancellor in the matter, 
we must look to the third section of the act of the 24th March, 
1815, and to the act of March 29th, 1816. Both shall be cited 
in terms. The first is, that no sale of any part of the said es- 
tate shall be made by Thomas B. Clarke, until he shall have 
procured the assent of the Chancellor of this State to such sale ; 
at the time of giving such assent, the Chancellor shall also di- 
rect the mode in which the proceeds of such sale, or so much 
thereof as he shall think proper, shall be vested in Thomas B. 
Clarke as trustee. And further, it shall be the duty of the said 
Thomas B. Clarke annually to render an account to the Chan- 
cellor, or to such person as he may appomt, of the principal of 
the proceeds of such sale only, the interest being to be applied 
by Clarke, in such manner as he may think proper for his use 
and benefit, and for the maintenance and education of his chil- 
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dren. The act of 1816 is, that Clarke “is authorized, under 
the order heretofore granted by the Chancellor, or under any 
subsequent order, either to sell or mortgage the premises, which 
the Chancellor has permitted or hereafter may permit him to 
sell, as trustee under the will of Mary Clarke, and to apply the 
money, so raised by mortgage or sale, to the purposes required, 
or to be required, by the Chancellor, under the acts heretofore 
passed, for the relief of the said Thomas B. Clarke.” 

Such is the jurisdiction of the Chancellor under these acts, in 
respect to sale, mortgage of the estate, and the proceeds which 
might be made from either. No authority is given to convey 
any part or parts of the southern moiety of the said estate in 
payment and satisfaction of any debt or debts due and owing 
by Clarke, upon a valuation to be agreed upon between him 
and his respective creditors. None, that he might receive and 
take the moneys, arising from the premises, and apply the same 
to the payment of his debts, investing the surplus only in such 
manner as he may deem proper to yield an income for the main- 
tenance and support of his family. 

This was not an exercise of jurisdiction, but an order out of 
and beyond it. The jurisdiction given by these acts to the 
Chancellor is suggested by Blackstone, when he says, ‘A private 
act of Parliament for the alienation of an estate is an assurance 
by matter of record, not depending upon the act or consent of 
parties themselves. But the sanction of a court of record is 
called in, to substantiate, preserve, and be a perpetual testimony 
of the transfer of property from one man to another.” 2 Wend. 
Black. 344. 

It is not unworthy of remark, that the acts of New York now 
under consideration were initiated and passed in strict conform- 
ity with the mode of legislative proceedings in passing private 
acts. There were petitions, references to committees, and leave 
to bring in bills. Nothing was done without the consent of the 
parties in being capable of consent; and the acts provide for 
an equivalent in money to be settled upon the infants interest- 
ed, who had not a capacity to act for themselves, but who were 
to be concluded by what was directed to be done under the 
acts. 2 Wend. Black. 345. 

In all this may be seen, too manifestly for any denial of it, 
the intention of the Legislature as to the office of the Chancel- 
lor, in the execution of its acts for the relief of Clarke. The 
Chancellor’s office, in respect to the sale of the premises, was to 
substantiate and preserve a perpetual testimony of the transfer 
of the property, as a matter of record, to whoever might be the 
purchaser of any part of it, in conformity with the way in which 
a sale of it could be made. 
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The beginning and the end of this affair are not unworthy of 
remark, or of being remembered. The Legislature is first asked 
to empower the Court of Chancery to appoint trustees, in the 
place of those named in the will of Mary Clarke, to carry out 
her beneficent intentions for her grandson and his children. 
The father, being unable to support himself and his children, 
asks that a sale might be made of a part of the devised prem- 
ises, the rents, issues, and profits of which he was entitled to 
during life. An act is passed, permitting the appointment of 
trustees, giving a power to sell, and securing to the children an 
amount from the sales, thought by the Legislature to be only 
an adequate compensation for the sale of land in which they 
then had a vested estate in remainder, which would become 
theirs in fee simple absolute upon the death of their father. 
The next year, the Legislature is told that a trustee could not 
be got. A supplemental act is passed, permitting Clarke him- 
self to do all that trustees could do. Then follows another 
memorial for another aiding act; to permit Clarke to mortgage 
the premises, on account of sales not having been made, and 
because they could not be made for a fair price. Permission is 
given. After other orders more numerous than the acts under 
which they were made, an order is given, permitting Clarke, 
upon an agreed valuation between himself and his creditors, 
subject to the approval of a master in chancery, to convey the 
premises to his creditors. Further, that he may apply the 
money arising from the sales in payment of his debts, and in- 
vest the surplus in such manner as he may deem proper, to 
yield an income for the support of his family. Thus impor- 
tunity, beginning with an intention to obtain consummate con- 
trol over a part of the devised premises, triumphs in the privi- 
lege given to the children to have any surplus invested for their 
use, which may remain out of the sales of their estate, after the 
payment of their father’s debts. 

The best commentary upon the whole is, that its first result 
was a conveyance from Clarke to De Grasse, for much of the 
property, without the master’s approval, for worthless wild tax- 
lands in Pennsylvania or Virginia, for some money lent, and for 
articles furnished Clarke from De Grasse’s oyster-house. And 
De Grasse held on to the conveyance, in defiance of the decla- 
ration of the master, that he would not approve the deed for 
such a consideration. 

It is under that conveyance, and another from De Grasse to 
him, that the present defendant in ejectment claims title to the 
premises in dispute. They do not give to him any title, either 
legal or equitable, against the fee simple absolute which the 
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children of Thomas B. Clarke have had in the devised estate 
since the death of their father. 

Whenever the order of the Chancellor, permitting Clarke to 
convey the estate to creditors or to apply the money arising 
from it in payment of his debts, has been considered in the 
courts of New York, it has been intimated that the act did not 
give the Chancellor the power to give such an order. Judge 
Bronson, in Clarke v. Van Surlay, 15 Wend. 445, says so. The 
same may be gathered from the opinion of Chancellor Wal- 
worth, in Cochran v. Van Surlay, 20 Wend. 384. Mr. Senator 
Verplanck, in the same case, sitting in the Court for the Correc- 
tion of Errors, says, — ‘“ I have already intimated my strong im- 
pression, at least as at present advised, that the orders of the 
Chancellor were not in conformity with the acts, and that the 
third act still confined the Chancellor to allow no other appli- 
cation of the proceeds of the sale than was valid under the 
acts heretofore passed.” ‘‘'The order made under the first two 
acts was in contravention of the statute so far as it allowed a 
part of the proceeds of the sale to be applied to the payment 
of Clarke’s former debts. Nor do I think that the words in the 
act of 1816 ratified the former orders, or extended the Chancel- 
lor’s powers in future orders, as to the liberty of applying the 
principal of the funds, of which, according to the acts heretofore 
on this subject, the interest only was to be expended.”? In 
this point, then, this court, in the opinion it now expresses, 
will not differ from the courts in New York. 

But we do differ with the learned judges and Senator upon 
another point, common to the case before us and those cases in 
which. they expressed their opinions. Our conclusion, however, 
contrary to theirs, will be put upon grounds not suggested when 
they acted on those cases. Indeed, our point of difference is 
not concerning a principle or rule in chancery ; but as to the 
application of the rule in Cochran v. Van Surlay. It was said 
in that case, and it was the foundation of the judgment in it, 
that a decree in chancery could not be looked into in a collat- 
eral way for the purpose of setting aside rights growing out 
of it. We concur, that neither orders nor decrees in chancery 
can be reviewed as a whole in a collateral way. But it is an 
equally well settled rule in jurisprudence, that the jurisdiction 
of any court exercising authority over a subject may be in- 
quired into in every other court, when the proceedings in the 
former are relied upon, and brought before the latter, by a party 
claiming the benefit of such proceedings. The rule prevails, 
whether the decree or judgment has been given in a court of 
admiralty, chancery, ecclesiastical court, or court of common 
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law, or whether the point ruled has arisen under the laws of 
nations, the practice in chancery, or the municipal laws of 
States. 

This court applied it as early as the year 1794, in the case 
of Glass et al. v. Sloop Betsey, 3 Dall.7. Again, in 1808, in 
the case of Rose v. Himely, 4 Cranch, 241. Afterwards, in 
1828, in Elliott v. Piersol, a case of ejectment, 1 Peters, 328, 
340. This is the language of the court in that case, — not 
stronger though, than it was in the preceding cases: —“ It is 
argued that the Circuit Court of the United States had no au- 
thority to question the jurisdiction of the county court of Wood- 
ford County, and that its proceedings were conclusive upon the 
matter, whether erroneous or not. We agree, if the county court 
had jurisdiction, its decision would be conclusive. But we can- 
not yield assent to the proposition, that the jurisdiction of the 
county court could not be questioned, when its proceedings 
were brought collaterally before the Circuit Court. Where a 
court has jurisdiction, it has a right to decide every question 
which occurs in the cause, and whether its decision be correct 
or otherwise, its judgment, until reversed, is regarded as bind- 
ing in every other court. But if it act without authority, its 
judgments and orders are nullities; they are not voidable, 
but simply void, and form no bar to a recovery sought, even 
priot to a reversal, in opposition to them; they constitute no 
justification, and all persons concerned in executing such judg- 
ments, or sentences, are considered in law as trespassers.” 

This distinction runs through all the cases on the subject. 

This court announce the same principle in Wilcox v. Jackson, 
13 Peters, 499, and twice since in the second and third volumes 
of Howard’s Supreme Court Reports. Shriver’s Lessee v. 
Lynn et al., 2 How. 59; Lessee of Hickey v. Stewart et al., 3 
How. 750. 

In the case in 3 Howard, the defendant in ejectment wished 
to protect himself by a record in a prior chancery suit between 
himself and the plaintiff, in which a decree had been made in 
favor of the former, upon which the chancery court had issued 
a habere facies possessionem, to put him in possession of the 
land. The record in the Circuit Court was admitted as evi- 
dence, the plaintiff objecting, and the court gave judgment for 
the defendant in ejectment. 'The case was brought here upon 
a writ of error. And this court said, that, as the defendant 
claimed property on the premises in dispute under the record 
from the Court of Chancery, it would inquire collaterally in- 
to the jurisdiction of that court to try the question of title. 
And it ruled that the court had no jurisdiction for such a pur- 
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pose ; that the Circuit Court erred in permitting the record to 
be read to the jury as evidence in behalf of the defendant, and 
reversed the judgment. 

The point in Cochran v. Van Surlay and in this case is, wheth- 
er the Chancellor did or did not, in a case for which he had 
jurisdiction for certain purposes, exceed the jurisdiction given 
to him for the special purposes of the case. Jurisdiction may 
be in the court over the cause, but there may be an excess of 
jurisdiction asserted in its judgment. That was Shriver’s case, 
in 2 Howard. 

Then the point of inquiry now is, exactly that which the 
judges in the cases in 15 and 20 Wendell, admitted to be a 
very doubtful exercise of power by the Chancellor. That is, 
whether the order permitting Clarke to convey the property 
to his creditors, at a valuation to be agreed upon between them, 
and to apply the proceeds of sales and mortgages to the pay- 
ment of his debts, was an order within the power given to 
him by the acts. Judge Bronson will not admit it. Chancel- 
lor Walworth puts it hypothetically, — if the Chancellor has 
not exceeded his jurisdiction, but has merely erred upon the 
question whether such a sale as he ordered would eventually 
be for the benefit of the infants, Justice Bronson was clearly 
right in supposing that the decision of the Court of Chancery 
could not be reviewed in this collateral way. Mr. Senator Ver- 
planck says that the order under the first two acts was in con- 
travention of the statutes, nor does he think that the act of 
1816 extended the Chancellor’s power as to the proceeds. 

Upon the point of looking into the jurisdiction of a court 
collaterally, when a right of property is claimed under its pro- 
ceedings, we must add, that it prevails in New York just as 
it does in the courts of England and in the courts of the 
United States. In Latham v. Edgerton, 9 Cowen, 227, it is 
said, — ‘“‘ The principle that a record cannot be impeached by 
pleading is not applicable when there is a want of jurisdiction. 
The want of it makes a record utterly void and unavailable 
for any purpose. The want of jurisdiction is a matter that 
may always be set up against a judgment when it is to be en- 
forced, or when any benefit is claimed under it.” See also, to 
the same point, Fenton v. Garlick, 8 Johns. 194; Kilbourne v. 
Woodworth, 5 Johns. 37; 19 Johns. 39; 6 Wend. 446. And 
in the case of Rogers v. Diel, 6 Hill, 415,—a case of eject- 
ment, — the chief justice ruled that the power of a court of 
chancery to order the real estate of an infant is derived entirely 
from the statute. Thus sustaining an objection collaterally to 
proceedings and a decree in chancery which were regular in 
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form, but void in fact, on account of the Chancellor’s not hav- 
ing jurisdiction or authority to make such a decree. 

The operation of every judgment depends upon the juris- 
diction of the court to render it. Though there may be ju- 
risdiction for certain purposes in a cause, that jurisdiction may 
be exceeded in the judgment. And whenever the right to 
property is claimed to have been changed under a judgment 
or decree by a court, and it is set up as a defence in another 
court, the jurisdiction of the former may be inquired into. 
The rule is, that where a limited tribunal takes upon itself to 
exercise a jurisdiction which does not belong to it, its decision 
amounts to nothing, and does not create a necessity for an ap- 
peal. Attorney-General v. Lord Hotham, Turn. & Russ. 219. 

And such is the rule in New York, as has been shown by 
the citation of cases from the reports of that State. But it has 
been argued, that the rule will not apply in the cases now in 
hand, because it has been decided by the highest tribunal in 
New York, that the Chancellor had jurisdiction, under the acts 
for the relief of Clarke, to give the order permitting him to sell 
the property to his creditors in payment of his debts. 

It is difficult for us to admit that the cases of Clarke v. Van 
Surlay, in 15 Wendell, and Cochran v. Van Surlay, in 20 Wen- 
dell, were meant to decide that point, when each judge whose 
opinion has been reported in those cases expresses an opinion 
amounting almost to a denial that the Chancellor had jurisdic- 
tion to order or permit a sale in payment of Clarke’s debts. 
But admit that the New York cases are otherwise, we cannot 
admit that the rule hitherto observed in the court, of recogniz- 
ing the judicial decisions of the highest courts of the States 
upon State statutes relative to real property as a part of local 
law, comprehends private statutes or statutes giving special ju- 
risdiction to a State court for the alienation of private estates. 
It has never been extended to private acts relating to particular 
persons, for the reason, that, whatever a court in a State may do 
in such a case, its decision is no part of local law. It concerns 
only those for whose benefit such a law was passed, and be- 
cause the decision under it is no rule for any other future case. 
It may from analogy be cited for the interpretation of another 
private law of a like kind, but then the utmost extension of it 
would be, that there would be two judgments in two private 
cases, which only show more plainly that no local law had 
been made by both. 

The case put before us, upon several of the points certified, 
is this. ‘The State of New York passes certain acts for the 
relief of Thomas B. Clarke, in relation to a devise of land, and 
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directs that the acts shall be carried into execution by the Chan- 
cellor of the State. In the course of the proceedings for that 
purpose, he orders that the trustee, Clarke, may sell or mortgage 
particular portions of the land, and permits him to convey 
parts of it in payment of any debt or debts, upon a valuation 
to be agreed on between himself and his creditors ; and that 
Clarke may apply the proceeds of sales to the payment of his 
debts. 

The defendant in this action says he bought from De Grasse. 
It is proved that De Grasse was a creditor of Clarke, and that 
the consideration for Clarke’s conveyance to him, except the 
wild lands, was the amount that Clarke owed to him. Then, 
in order to sustain Clarke’s conveyance to De Grasse, he intro- 
duces the acts for the relief of Clarke, and the orders of the 
Chancellor upon them. 

This evidence raises the question, whether or not the Chan- 
cellor had jurisdiction to give an order, permitting Clarke to 
convey any part of the property in payment of adebt. After 
the most careful perusal of the acts and orders, we have con- 
cluded that the Chancellor had not the jurisdiction to give an 
order, permitting Clarke to convey any part of the devised 
premises in satisfaction of his debts, and that neither De Grasse 
nor his alienee, Berry, can derive from the order, or the convey- 
ance by Clarke to De Grasse, any title to the premises in dis- 
pute. This conclusion substantially answers the first four 
points certified ; but answers will be given in more precise form 
hereafter. 

We now proceed to the other points certified. 

Upon the first of them, relating to the premises having been 
parted with by Clarke to De Grasse, upon a consideration other 
than cash, we remark, that sale is a word of precise legal im- 
port, both at law and in equity. It means at all times, a con- 
tract between parties, to give and to pass rights of property for 
money, — which the buyer pays or promises to pay to the sell- 
er for the thing bougat and sold. Noy’s Max., ch. 42; Shep. 
Touch. 244. No departure from the manner in which a sale is 
directed to be made, either under a judgment at law or a decree 
in equity, is permitted. 

In the acts for the relief of Clarke, sale is the word used and 
frequently repeated. No other term, in reference to the power 
given to sell a part of the devised premises, is used. The 
Chancellor’s order is, that Clarke is permitted to sell. No 
words are used in the acts to qualify the term sale. There is 
not any thing to raise a presumption, that Clarke was permitted 
to sell for any thing else than cash. Even the debts of Clarke, 
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which the Chancellor thought he had the jurisdiction to order 
the payment of, are directed to be paid out of the proceeds of 
the sale. 

We think, therefore, that the deed executed by Clarke to De 
Grasse, being upon a consideration other than for cash, is not 
valid to pass the premises in dispute to De Grasse, or to his 
alienees. 

Another point certified is, whether Clarke, having previously 
mortgaged the premises in fee to Henry Simmons, had compe- 
tent authority to sell and convey the same to De Grasse. If 
Clarke could not convey the premises for which he was the 
trustee to a creditor in payment of a debt due when the order 
of the Chancellor was given, his having united with the mas- 
ter in chancery in mortgaging the premises in fee to Simmons, 
as a security for a debt, could not, from any transfer of it by 
the mortgagee, alter its character as a security for a debt, so as 
to permit the assignee, who by taking an assignment of the 
mortgage became a creditor, or any other person who became 
his assignee, to receive from Clarke a conveyance of the prem- 
ises in discharge of the mortgage. Simmons was a creditor 
of Clarke. The assignee of his claim could only be a credi- 
tor in his place, having no other right to be paid by a convey- 
ance of the premises, than the original creditor had. But in 
truth the mortgage was discharged, and being so, Clarke was 
replaced in his trustee relation to the premises, precisely as he 
stood before the mortgage was made. He could not then, be- 
cause the land had been mortgaged in fee to Simmons, have 
any authority to sell and convey the premises to De Grasse, for 
the consideration of the debt due by him to De Grasse. But if 
by the question it was meant that, because Clarke had mort- 
gaged to Simmons, he could not mortgage or sell again after a 
release from the mortgagee, then we conclude that Clarke’s 
having previously mortgaged the premises in fee to Simmons, 
did not prevent him, after a release from the mortgagee, from 
selling and mortgaging the premises again, provided the same 
was not done in payment of a debt, or as security for a debt. 

The eighth point may be dismissed with two observations. 
If the conveyance from Clarke to De Grasse did not give to 
him a title, and we have said it did not, De Grasse could not 
convey a title in the premises to a third person, though value 
was received by him from the latter. Besides, in this case, the 
paper under which De Grasse claims has recitals in it, which 
would exclude any person buying from him from saying that 
he had not notice enough to put him upon an inquiry into the 
title of De Grasse. 

46 * 
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We are now brought te the consideration of the point, wheth- 
er the deed to De Grasse is valid, it having no certificate in- 
dorsed upon it that it was approved by a master in chancery. 
It involves what has been the practice in courts of equity, 
which, from long standing, habitual use, and uniform judicial 
acquiescence, has become law, —Jlaw in England, law in New 
New York, law for the courts of equity of the United States, 
and law in every State of the Union, except as it may have 
been modified by the legislation of the States. 

The usual mode of selling property under a decree or order 
in chancery is a direction that it shall be sold with the appro- 
bation of a master in chancery, to whom the execution of the 
decree in that particular has been confided. It matters not 
whether the sale is public or private by a person authorized to 
make it. Not that the approbation of the master in either case 
completes a title to a purchaser. It is only the master’s ap- 
proval of the sale, and is one step towards a purchaser’s getting 
a title. Before, however, a purchaser can get a title, he must 
get a report from the master that he approves the sale, or that 
he was the best bidder, accordingly as the sale may have been 
made either privately or at auction. That report then becomes 
the basis of a motion to the court, by the purchaser, that his 
purchase may be confirmed. Notice of the motion is given to 
the solicitors in the cause, and confirmation nis is ordered by 
the court, —to become absolute in a time stated, unless cause 
is shown against it. Then, unless the purchaser calls for an in- 
vestigation of the title by the master, it is the master’s privilege 
and duty to draw the title for the purchaser, reciting in it the 
decree for sale, his approval of it, and the confirmation by the 
court of the sale, in the manner that such confirmation has 
been ordered. 

We have been thus particular, for the purpose of showing 
the offices of the master in relation to a sale, and what is meant 
by subjecting a sale to the approval of a master, and to show 


that such a sale, until approved by the master and confirmed 


by the court, gives no title to a purchaser of an estate, which 
he may have bargained to buy. We do not mean to say, that 
such cautionary proceedings upon sales under decrees and orders 
in chancery may not be dispensed with, by a special order of 
the Chancellor to pretermit them; but that such are the pro- 
ceedings, when no special order has been given. Nor do we 
mean to have it implied that a special order for the master’s ap- 
proval of the sale was not given in this case. 

The proviso in the order of the 15th March, 1817, is, — “* Pro- 
vided, nevertheless, that every sale, and mortgage, and convey- 
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ance in satisfaction, that may be made by the said Thomas B. 
Clarke in virtue hereof, shall be approved by one of the masters 
of this court, and that a certificate of such approval be in- 
dorsed upon every deed or mortgage which shall be made in 
the premises.” 

Our interpretation of the order is, that the approval of the 
master, and the certificate of it, are not confined to a conveyance 
in satisfaction of debt, but that the Chancellor meant that the 
approval and certificate should be given and be indorsed upon 
every deed of sale and mortgage, as well as upon conveyances 
in satisfaction of debts. 

It was also argued, that the sale to De Grasse was a judicial 
sale. Unless a legal term of definite and unmistakable certainty 
in all the past application of it shall be made to comprehend a 
transaction which it has never included before, the sale by 
Clarke to De Grasse was not a judicial sale. By judicial sale 
is meant one made under the process of a court having com- 
petent authority to order it, by an officer legally appointed and 
commissioned to sell. 

The sale by Clarke to De Grasse was an attempt by both of 
them to evade the order of the Chancellor, that every sale, &c., 
made by Clarke, shall be approved by one of the masters of 
this court, and that a certificate of such approval be indorsed 
upon every deed or mortgage that may be made in the premises. 
And in no event could a sale by Clarke, in conformity with the 
order, have been a judicial sale, but simply a sale by a private 
individual authorized to make it under acts passed for his re- 
lief, and assented to by the Chancellor, for the purpose of ul- 
timately substantiating and verifying by a court of record the 
transfer of the property. It was a sale made without process, 
not by an officer in any sense of the word, but by a private 
person to a private person, after negotiation between them, 
and done by one of them, who had only in a particular way 
the assent of the Chancellor to sell. 

Now if, in the instance of Clarke’s conveyance to De Grasse, 
none of the usual cautions have been taken by the latter to 
make the conveyance complete, — which, for the sake of the 
present point, we are only supposing might have been done, 
subject to our conclusion that Clarke could not have conveyed 
the premises to him as a creditor, — whose fault is it that they 
were not taken? and how much more is De Grasse’s fault aggra- 
vated from the testimony in the cause, which proves that he 
was told by the master, Mr. Hamilton, from the start of his 
buying or meaning to buy from Clarke, that he would not ap- 
prove the sale, and make such a certificate of it, upon the paper 
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given to him by Clarke, upon such a consideration for the prop- 
erty? 

We find the answer to our inquiries in the long experience 
and practice in chancery. In any sale under a decree or order 
in chancery, the purchaser, before he pays his money, must 
not only satisfy himself that the title to the property to be 
sold is good, but he must take care that the sale has been 
made according to the decree or order. Colclough v. Sterum, 
3 Bligh, 181; Lutwiche v. Winford, 2 Bro. C. C. 251. If he 
takes a title under an imperfect sale, he must abide the conse- 
quence. 

In this instance, there was a perverse disregard by De Grasse 
of the order of the Chancellor and the caution of the master. 
His conduct puts it out of his power, or any one claiming 
under him, to complain, if Clarke’s conveyance shall be de- 
clared to be invalid, on account of the master’s disapproval of 
the sale and his refusal to put a certificate of approval of it 
upon the deed to De Grasse. 

Mr. Hamilton the master’s testimony in the case is, that 
Clarke and De Grasse came to him to approve the deed which 
it is his impression had been filled up by Clarke, and that, upon 
ascertaining from them the consideration, he refused to do so. 
The deed, too, recites a consideration of two thousand dollars, 
and it is proved that the consideration was, in fact, wild worth- 
less tax-lands in Virginia or Pennsylvania, an account for arti- 
cles furnished to Clarke by De Grasse, and some items of money 
lent. The witness says, both Clarke and De Grasse came to- 
gether more than once to his office on the subject, and that 
he was besought by them frequently to approve the deed ; that 
he would not do so. It is the case of an anxious creditor, hold- 
ing on to what he could get from an insolvent and prodigal 
debtor, in spite of what he knew to be the only terms upon 
which the debtor could convey. 

We think that the sale by Clarke was a nullity without such 
approval by the master, to whom the execution of the order 
was confided by the Chancellor. ‘ Looking merely to the 
parties, it is a nullity, because it wants the assent of the Chan- 
cellor, through the officer whom he substitutes for himself to 
give it. Looking to the conveyance, it is void for the want of 
the performance of that condition precedent which was made 
essential, not merely to the commencement of the estate, but 
to the very creation of the power of sale.” 

It is under that conveyance, and another from De Grasse to 
him, that the defendant in ejectment claims title to the premises 
in dispute. They do not give to him any title, either legal or 
equitable. 
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We answer, then, to the points certified to this court for its 
decision : — 

To the first point, we rule, that the act of the Legislature, 
stated in the case, divested the estate of the trustees under the 
devise in the will of Mary Clarke, but did not vest the whole 
estate in fee, or any part of it, in Thomas B. Clarke. 

To the second point, we rule, that the authority given by 
the said acts to the trustee to sell, was a special power, to be 
strictly pursued, and that the trustee was not vested with an 
absolute power of alienation, but only with the power to sell 
with the assent of the Chancellor, subject, in all that the trustee 
might do, by way of sale or otherwise, concerning the premises, 
to reexamination and account in equity. 

To the third point, we rule, that so much of the order set 
forth in the case, as having been made by the Chancellor, 
which permitted Thomas B. Clarke to convey any part or parts 
of the southern moiety of the estate, or any other part of the 
estate, in payment and satisfaction of any debt or debts due and 
owing from Thomas B. Clarke, upon a valuation to be agreed 
between himself and his respective creditors, provided, never- 
theless, that every sale, and mortgage, and conveyance in satis- 
faction, that may be made by the said Thomas B. Clarke, in 
virtue hereof, shall be approved by one of the masters of the 
court, and that a certificate of such approval be indorsed upon 
every deed or mortgage that may be made in the premises, or 
which authorized Thomas B. Clarke to receive and take the 
moneys arising from the premises and apply the same to the 
payment of his debts, and to invest the surplus in such manner 
as he may deem proper to yield an income for the maintenance 
and support of his family, — was not authorized or in conform- 
ity to the acts of the Legislature, as they are set forth in the 
record. That these orders, however, are to be regarded as the 
acts of a court of chancery, exercising a special jurisdiction 
under private acts, which did not give to the Chancellor juris- 
diction to pass the orders as they have been stated in this an- 
swer to the third point. 

To the fourth point, we rule, that the Chancellor had au- 
thority under the acts to assent to sales and conveyances of the 
estate by the trustee ; but not to any sale or conveyance, on any 
other consideration than for cash paid on said conveyance. 

To the fifth point, we rule, that the deed executed by 
Thomas B. Clarke to George De Grasse, for the premises in 
question, is not valid, it having been made for a consideration 
other than for cash paid on the purchase. 

To the sixth point, we rule, that, if the deed to De Grasse 
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had been otherwise valid, which we have said was not, it 
would not be valid without having a certificate indorsed 
thereon, that it was approved by Mr. Hamilton, the master in 
chancery, to whom the execution of the order was confided by 
the Chancellor. 

To the seventh point, we rule, that the mortgage in fee 
of the premises by Clarke to Simmons, did not so exhaust the 
power as trustee, that he might not, after a release from the 
mortgagee, sell or mortgage the property again; but it was 
not in the trustee’s power to sell to De Grasse for a debt. 

To the eighth point, we rule, that the subsequent convey- 
ance of the premises, as set forth in the case, made by George 
De Grasse, would not give to his grantee, or the grantee’s as- 
signs, a valid title against the plaintiffs in ejectment. 


Mr. Chief Justice TANEY dissented from the opinion of the 
court in this case, and also in the subsequent cases of William- 
son and Wife v. The Irish Presbyterian Congregation of New 
York, and of Charles A. Williamson and Wife, Rupert J. Coch- 
ran and Wife,.and Bayard Clarke, v. George Ball; and con- 
curred with Mr. Justice NELSON. 

Mr. Justice CA’TRON also dissented in the above enumerated 
cases, and concurred with the opinion of Mr. Justice NELSON. 


Mr. Justice NELSON. 

I am unable to concur in the judgment of a majority of the 
court in this case, and shall, therefore, proceed to state the 
grounds of that dissent, with as much brevity as the nature and 
importance of the questions involved will admit. 

I shall confine the examination to those grounds which I 
regard as decisive in the determination of these questions, with- 
out stopping to discuss several other points made upon the 
argument, and which have a more remote bearing upon the 
case. 

_ The will of Mary Clarke, made and published April 6th, 1802, 
lies at the foundation of this controversy ; and it is necessary, 
therefore, to recur for a moment to its provisions. 

She devised to three trustees and their heirs, a part of her 
farm at Greenwich, called Chelsea, then situate in the vicinity 
of the city of New York, now a part of it, embracing some 
forty acres of land, together with a dwelling-house in town, in 
trust, to receive the rents and profits, and pay the same to 
Thomas B. Clarke, a grandson, during his life ; and after his de- 
cease, to convey the estate to his children living at his death ; 
and if he should leave no children, then, in trust, to convey the 
same to Clement C. Moore, and his heirs. 
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Thomas B. Clarke, the tenant for life, was married in 1802, 
and in 1814 had a family of six children, the eldest eleven years 
of age; and on the 2d of March of that year, applied to the 
Legislature of New York for relief, on the ground that the prop- 
erty devised was, in its then condition, nearly unproductive, and 
incapable of being improved so as to yield an adequate income 
for the maintenance and support of himself and family. 

The trustees, and C. C. Moore joined in the application. 

On the Ist of April, 1814, an act was passed for his relief, 
authorizing the Court of Chancery to appoint trustees in the 
place of those named in the will, and providing for a sale of a 
moiety of the estate by the trustees, under the direction of the 
Chancellor; the proceeds to be invested in stocks or real secu- 
rity, upon the trusts in the will, and the income to be applied 
to the maintenance and support of the family of Clarke, and the 
education of his children. Nothing was done under this act. 

On the 21st of February, 1815, Clement C. Moore, the ulti- 
mate remainder-man under the will, released and quitclaimed all 
his interest in the estate to Clarke; and ona second application 
to the Legislature for relief, a supplemental act was passed, on 
the 24th of March, 1815, reciting in the preamble the release, 
and substituting Clarke as the trustee of the estate in place of 
those provided for in the previous act; and authorizing a sale 
by the trustee of a moiety of the estate, with the assent of the 
Chancellor, and providing for the investment of so much of the 
proceeds in Clarke, as trustee, as the Chancellor should direct ; 
the income of the investment to be applied to the maintenance 
and support of the family, as in the previous act. 

On an application to the Chancellor, under this and the pre- 
vious act, on the 28th of June, 1815, an order of reference to 
one of the masters in chancery was made, directing him to 
inquire into the debts of Clarke, distinguishing between those 
contracted for the maintenance of his family and the education 
of his children; and into the then condition of the estate de- 
vised under the will, and the means possessed by Clarke to main- 
tain and support his family, other than from the rents and profits 
of the estate ; which report was made accordingly.: And on the 
coming in and filing of the same, the Chancellor, on the 3d of 
July, ordered a sale of a moiety of the estate, together with the 
house and lot in town; and that so much of the proceeds as 
might be necessary for the purpose be applied, under the direc- 
tion of one of the masters of the court, to the payment and dis- 
charge of the debts then owing by Clarke, and to be contracted 
for the necessary purposes of the family, to be proved before 
the said masters ; and the residue to be invested and the income 
applied as therein provided by the order. 
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Nothing was done under this order except the sale of a few 
lots, the sales having been superseded by the master for want 
of bidders, at the request of the trustee, to prevent the sacrifice 
of the property. And on application to the Legislature, another 
act was passed, on the 29th of March, 1816, authorizing Clarke, 
as trustee, under the order already granted by the Chancellor, or 
any subsequent orders that might be granted, either to mortgage 
or sell the premises which the Chancellor had permitted, or 
might permit, him to sell; and to apply the proceeds to the pur- 
poses required, or that might be required, by the Chancellor, 
under the previous acts of the Legislature. 

On the 15th of March, 1816, on an application, the Chancellor 
ordered that Clarke be authorized to mortgage or sell the moi- 
ety:of the estate, as provided for in the several acts, as might 
be deemed most beneficial to all parties concerned ; and also to 
convey any part of it in payment and satisfaction of any debt 
owing by him, upon a valuation to be agreed on between him 
and his creditors, provided that every sale, and mortgage, and 
conveyance in satisfaction, that may be made by him, shall be 
approved by one of the masters of the court; and that the cer- 
tificate of such approval be indorsed on such deed or mortgage 
that may be made in the premises. And further, that he ap- 
ply the proceeds to the payment of his debts, and invest the 
surplus in such manner as he may deem proper to yield an 
income for the support and maintenance of his family. 

On the 2d of August, 1821, Clarke, under this order of the 
court, sold and conveyed the lot in question, among others, to 
George De Grasse, for the consideration on the face of the 
deed of $2,000. No approval of the master appeared to have 
been indorsed on the deed. 

The defendant holds through intermediate conveyances from 
De Grasse, and is admitted to be a bona fide purchaser. 

I have thus stated the material facts out of which the impor- 
tant questions involved in this case arise; and I have done so 
for the reason, that, in my judgment, the statement itself pre- 
sents a history of legislative and judicial proceedings, which 
demonstrate that the legal title to the premises in controversy 
is in the defendant, upon well established principles of law, — 
a title derived under a judicial sale, made in pursuance of an 
order or judgment of one of the highest courts in a State, in 
the exercise of its general jurisdiction. 

This plain proposition is manifest on the face of the record. 
Every order made by Chancellor Kent was made in his court 
according to the established forms of proceeding, and rules of 
the court. 
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The Chancellor had previously determined, (In the Matter of 
Bostwick, 4 Johns. Ch. 100,) that a proceeding of this character 
could be properly instituted by petition instead of by bill, as 
he found it to be in conformity with the established practice of 
the Court of Chancery in England. 

The practice there had not been uniform, depending some- 
what upon the amount of the estate; and a distinction had 
been made, at one time, between real and personal estate ; 
but the later authorities had generally concurred in allowing 
the institution of the proceeding by petition. (2 Story’s Eq: 
§ 1354, p. 582, and cases there referred to; Macpherson on 
Infants, ch. 22, $ 1, and cases. ) 

In every instance, the application took the usual course of a 
reference to one of the masters of the court, directing him to in- 
quire into the truth of the allegations in the petition, and report 
thereon; and upon the coming in and filing of the report, the 
order was entered. 

All the powers and machinery of the court were used in con- 
ducting the proceedings; and which, while they facilitate the 
orderly despatch of business, at the same time enable the parties 
to present their case in the fullest and most authentic form, for 
the judgment of the court. 

Even if a bill had been filed in this case, —and we have seen 
that it might have been, in which event, # would hardly have 
been pretended the order or decree of the court could have been 
questioned collaterally, — the forms of the proceeding could not 
have been more strictly observed. Indeed, the petition in the 
particular case is nothing more than a substitute for the bill, as 
affording a more speedy and economical mode of instituting the 
proceedings. 

Originally it was supposed that a bill was. indispensable, 
(Fonbl. Eq., Book 2, part 2, ch. 2, $ 1, note d,) as it still is in 
Engiand, where the estate of the infant is large, or it is doubtful 
as to the fund. (15 Ves. 445; Macpherson on Infants, p. 214, 
and cases. ) 

Any party interested in the order had a right to appeal from 
the decision of the Chancellor to the Court for the Correction of 
Errors, as appeals may be taken from interlocutory, as well as 
final decrees, according to the laws and practice in New York. 

That an appeal might have been taken in the case is the 
established practice, and would be doubted by no'lawyer there ; 
and which, of itself, would seem to be decisive of the nature 
and character of the jurisdiction exercised by the Chancellor. 

Being, therefore, a judicial sale under the judgment of one of 
the highest courts of the State, the principle is fundamental, 
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that the regularity of the proceedings cannot be inquired into in 
this collateral way. 

The general impression of all the cases on this head, says 
Lord Redesdale, is, that the purchaser has a right to presume 
that the court has taken the steps necessary to investigate the 
rights of the parties, and that it has on investigation properly 
decreed a sale (1 Sch. & Lef. 597). And says Mr. Justice 
Thompson, in delivering the opinion of this court, in Thomp- 
son v. Tolmie, 2 Peters, 168, — “If the purchaser was respon- 
sible for the mistakes of the court in point of fact, after it had 
adjudicated upon the facts, and acted upon them, these sales 
would be snares for honest men. ‘The purchaser is not bound 
to look farther back than the order of the court. He is not to 
see whether the court was mistaken in the facts.” 

The defendant in that case held the title under a judicial 
sale, ordered by the court in a case of partition, where the com- 
missioners had reported that partition could not be made with- 
out loss. The suit was brought by the heirs, who set up, as 
invalidating the title of the defendant, that neither of the chil- 
dren of the intestate was of age at the time of the sale. The 
statute expressly forbade it, until the eldest became of age. The 
other ground was, that the sale had been confirmed only con- 
ditionally. ‘The court held the parties concluded by the order 
and sale. 

I shall not pursue the examination of this branch of the case 
farther, as the principle upon which it rests has become incor- 
porated into the very elements of the law. I have referred 
to these two cases, simply to illustrate the strength and force 
of the principle, in protecting the title of a bond fide purchaser, 
standitig in the relation of the present defendant. 

But it has been argued ,that Chancellor Kent,while sitting in his 
court, administering the law under these acts of the Legislature 
of New York, has misconstrued or misapprehended the nature 
of his jurisdiction; and that, instead of sitting as a court, he 
was acting in the suberdinate character of a commissioner, or as 
an individual outside of his court; that it was an extraordinary 
power, conferred upon him by a special statute, prescribing the 
course of proceeding; and that any departure therefrom, or 
error in the proceedings, rendered the order null and void, and 
of course all acts done under it. 

It was even intimated, though not argued, that the statutes 
themselves were unconstitutional; that it was not competent 
for the Legislature to authorize the sale of the real estate of in- 
fants for their maintenance and support, or for their education 
or advancement in life. 
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We suppose this power will be found to exist in every civil- 
ized government, that acknowledges a superintending and pro- 
tecting power over those of its citizens or subjects who are dis- 
abled through infancy or infirmity from taking care of them- 
selves; and that, where they possess the means of themselves, 
they will be applied, under the direction of the proper authority, 
to their support and nourishment. 

No one doubts the power of the government to take the prop- 
erty of the citizen to support the paupers of the State ; and, sure- 
ly, it can hardly be regarded as a very great stretch of power to 
provide for the application of it to the maintenance and support 
of the owner or proprietor himself, or even to the support of 
members of the same family. 

But I shall not go into this question; for whatever may be 
the objections to the exercise of the legislative powers, we are 
not aware of any on the ground of repugnancy to the Constitu- 
tion of the United States, or, if made, that there is any foun- 
dation for it ; and as to the State of New York, where the ques- 
tion alone must be determined, no doubt is entertained there in 
respect to it, by any department of the government. 

But to recur to the jurisdiction of the Chancellor. 

The Court of Chancery possesses an inherent jurisdiction, 
which extends to the care of the persons of infants so far asj 
is necessary for their protection and education; and also to thd 
care of their property, real and personal, for its due i mai 
ment, and preservation, and proper application for their maif-/ 
tenance. 

The court is the general guardian, and, on the institution /of 
proceedings therein involving rights of person or property con- 
cerning them, they are regarded as wards of the court, and as 
under its special cognizance and protection ; and no act can be 
done affecting either person or property, or the condition of in- 
fants, except under the express or implied direction of the court 
itself; and every act done without such direction is treated as 
a violation of the authority of the court, and the offending par- 
ty deemed guilty of a contempt, and treated accordingly. (2 
Story’s Eq. $$ 1341, 1352, 1353; 3 Johns. Ch. 49; 4 ib. 378; 
2 ib. 542; 6 Paige, 391, 366; 10 Ves. 52; Macpherson on the 
Law of Infants, p. 103, App’x, 1; Hughes v. Science, 3 Atk. 
601, S. C.) 

If the father is not able to maintain his children, the court 
will order maintenance out of their own estate ; and the inabil- 
ity need not depend upon insolvency, but inability, from lim- 
ited means, to give the child an education suitable to the for- 
tune possessed or expected. (Buckworth v. Buckworth, 1 Cox, 
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80; Jervoise v. Silk, Coop. 52.) The allowance will be made, 
although the devise or settlement under which the property is 
held contains no direction for maintenance (Ibid.), but even di- 
rects the income to accumulate. (5 Ves. 194, 195, note, 197, 
note ; 10 ib. 44; 4 Sim. 132; Macpherson, ch. 21, $ 2, p. 223.) 

It is also settled, that where there are legacies to a class of 
children, for whom it would be beneficial that maintenance 
should be allowed, though the will does not authorize it, but 
directs an accumulation of the income, and the principal, with 
the accumulation, to be paid over at twenty-one, with survivor- 
ship in case any should die under age, the court will direct 
maintenance (11 Ves. 606; 12 ib. 204; 2 Swanst. 436); but if 
there is a gift over, it will not be allowed without the consent 
of the ultimate devisee. (14 Ves, 202; 5 ib. 195, note ; Ward 
on Legacies, 303; Macpherson, pp. 232, 233, 234.) 

So the court will break in upon the principal, where the in- 
come is insufficient for maintenance and education (1 Jac. & 
Walk. 253; 1 Russ & Mylne, 575, 499); and will break in upon 
it for past payments (2 Vern. 137; 2 P. Wms. 23); and where 
the father is unable to maintain his children, and has contracted 
debts for this purpose, or for their education, the court will direct 
a reimbursement out of the children’s estate (6 Ves. 424, 454; 
1 Bro. C. C. 387; Macpherson, $ 9, p. 246); and will, if the fa- 
ther or mother is in narrow circumstances, in fixing the allow- 
auce, have regard to them, increasing it for the benefit of the fam- 
ily. (1 Ves. 160; 2 Bro. C. C. 231; 1 Beav. 202; 1 Cox, 179.) 

The management and disposition of the estates of infants, 
which 1 have thus referred to, and briefly stated, with the au- 
thorities, are among the mass of powers upon this subject which 
belong to the original and inherent jurisdiction of the Court of 
Chancery. They relate to their personal, and the income of 
their real, estate, the court having no inherent power to direct a 
sale of the latter for their maintenance or education ; that power 
rests with the Legislature. It will be seen, therefore, that the 
only additional authority conferred upon the Chancellor, by the 
acts of the Legislature in question, was the power to direct the 
sale of the real estate,— to convert it into personalty for the pur- 
poses mentioned. It was but an enlargement, in this respect, 
of the existing jurisdiction of the court; placing the real estate, 
for the purpose of maintenance and education, upon the same 
footing as the personalty. With this exception, every power 
conferred or exercised under the acts in question, in the man- 
agement and application of the fund, as we have seen, belonged 
inherently to its general jurisdiction; and its exercise in the 
particular case was as essential for the proper management and 
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preservation, and application, as in any other that might come 
before the court. 

We can hardly suppose that it was the intention of the Leg- 
islature to confer authority upon the Chancellor in one capacity 
to sell, and in another to manage and apply the proceeds for the 
benefit of the children. And yet such must be the conclusion, 
unless we suppose it was intended that the fund itself should 
be administered out of court, and under the direction of the 
Chancellor as a commissioner. 

I must be permitted, therefore, to think, that Chancellor 
Kent, familiar to his mind as were the powers and duties be- 
longing to his court over the estates of infants, as well as in 
respect to every other branch of equity jurisprudence, did not 
mistake or misapprehend the nature of the powers and duties 
enjoined upon him under the acts in question. And that he 
might well conclude, that the authority to sell the real estate 
of the children, for their maintenance and education, was but 
an enlargement of his general jurisdiction in the management 
and disposition of their property for the purposes mentioned. 
Indeed, the very objects of the sale pointed directly to this ju- 
risdiction. How apply the fund for maintenance and educa- 
tion, —as commissioner, or chancellor? Certainly, he could 
not doubt as to the intent or objects of the acts in this respect. 
It was a fund to be brought into the court, and the children 
were to become wards of the court, to be cherished, and pro- 
tected by its powers. 

In addition to the judgment of Chancellor Kent himself, we 
have also the judgments of the two highest courts in New 
York, in the case of Clarke v. Van Surlay, 15 Wend. 436, and 
Cochran v. The Same, 20 Wend. 365, S. C. 

That was a suit involving the same title, brought by one of 
the heirs of Thomas B. Clarke, and depending upon the same 
evidence. It was first decided in the Supreme Court of that 
State in 1836, and in the Court for the Correction of Errors in 
1838. 

It was determined by both courts, that the title of the pur- 
chaser was valid, on the ground, that he held under a judicial 
sale directed by the Chancellor in the exercise of his general 
jurisdiction ; and that, having jurisdiction of the subject-mat- 
ters, if any error was committed, either in his construction of 
the acts of the Legislature or in the application of the funds, 
it was not inquirable into in acourt of law. The order was 
conclusive, till set aside, upon all the parties. 

No member of either court that expressed an opinion enter- 
tained a doubt about the nature of the jurisdiction. The judg- 
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ment had the concurrence of Chancellor Walworth, his learn- 
ed successor, who has presided in that court with distinguished 
ability for the last twenty years, and is familiar with its organi- 
zation and powers. If it is possible, therefore, for a judicial 
question involving the construction of State laws to be settled 
by learning or authority in its own courts, it would seem that 
the one before us has been. 

But there is another view of this branch of the case, which, 
in my judgment, is equally decisive of the question; and 
much more important, on account of the principle involved. 
Where are we to look, for the purpose of ascertaining the ju- 
risdiction of the Court of Chancery of the State of New York ? 
To the judgment of this court, or to the laws and: the decisions 
of the courts of the State ? 

It should be recollected, that, in the trial of titles to real prop- 
erty held or claimed under the laws of the State, the Federal 
courts sitting in the State are administering those laws, the 
same as the State courts, and can administer no other. They 
are obliged to adopt the local law, not only because the titles 
are founded upon it, but because these courts have no system 
of jurisprudence of their own to be administered, except where 
the title is affected by the Constitution of the United States, or 
by acts of Congress. 

It has been held, accordingly, that we are to look to the lo- 
cal laws for the rule of decision, as ascertained by the decis- 
ions of the State courts, whether these decisions are grounded 
on the construction of statutes, or form a part of the unwritten 
law of the State. The court adopts the State decisions, be- 
cause they settle the law applicable to the case. Such a course 
is deemed indispensable in order to preserve uniformity ; oth- 
erwise, the peculiar constitution of the judicial tribunals of the 
States, and of the United States, would be productive of the 
greatest mischief and confusion,— a perpetual conflict of decision 
and of jurisdiction. 

- In construing the statutes of a State on which land titles de- 
pend, say the court, infinite mischief would ensue should this 
court observe a different rule from that which has been estab- 
lished in the State; and whether these rules of land titles 
grow out of the statutes of a State, or principles of the com- 
mon law, adopted and applied to such titles, can make no dif- 
ference ; as there is the same necessity and fitness in preserv- 
ing uniformity of decisions in the one case as in the other. 
This court has repeatedly said, speaking of the construction 
of statutes, that it would be governed by the State construc- 
tion where it is settled, and can be ascertained, especially 
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where the title to lands is in question. (12 Wheat. 167, 168; 6 
Peters, 291.) In the case of Nesmith et al. v. Sheldon et al., 7 
Howard, 818, decided at the last term, involving a question upon 
the statutes of Michigan, the court say, — “It is the established 
doctrine of this court, that it will adopt and follow the decisions 
of the State courts in the construction of their own constitution 
and statutes, when that construction has been settled by the 
decision of its highest judicial tribunal.” 

Now what can be more peculiarly a matter of local law, and 
to be ascertained and settled by the State tribunals, than the 
character and extent of the jurisdiction of their courts, and the 
effect to be given to their own orders and judgments. 

I suppose it will not be denied but that each State has the 
right to prescribe the jurisdiction of her courts, either by the 
acts of her Legislature, or as expounded by the courts them- 
selves; and that, if that jurisdiction is settled by a long 
course of decision, or, in respect to the particular case, by the 
authority which has a right to settle it, this court, professing to 
administer the laws of the State as they find them, and acting 
upon their own principle, as well as the principle of the thirty- 
fourth section of the Judiciary Act, cannot disregard the juris- 
diction as thus settled. 

It is no answer to this view to say, that the question here is 
the construction of a private statute of New York. That as- 
sumes the very point in controversy. The point is, Can this 
court reach the question involving the construction of the stat- 
ute? That depends upon the prior one, whether Chancellor 
Kent acted in the exercise of the jurisdiction of his court in 
expounding the statute. If he did, the question upon its con- 
struction is concluded ; and whether the construction be right 
or wrong is a matter not inquirable into in this collateral way. 

The case, therefore, comes down to a question of jurisdic- 
tion, — a question which Chancellor Kent himself settled in 
this very case in 1815, which setthkement has since been con- 
firmed by the highest tribunals in the State, and about which 
no one of them there could be brought to entertain a doubt. 

I must be permitted to think, therefore, that, looking at the 
question as an original one, Chancellor Kent was right in the 
jurisdiction that he exercised in administering the acts in ques- 
tion; and that, whether so or not, it belonged to the courts of 
that State to expound and settle the limit of his jurisdiction ; 
and that, when so settled, it becomes a rule of decision for the 
Federal courts sitting in the State, and administering her laws ; 
and that therefore the order of the Chancellor in question was 
conclusive upon the matter before him, and is not inquirable 
into collaterally in a court of law. 
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But were we compelled to go behind the order, and to re- 
examine the case, as upon an appeal, we perceive no difficulty 
in sustaining it. 

When Clarke applied to the Legislature, in 1815, for relief, he 
was the owner of the life estate, and of the ultimate remain- 
der in the premises, the residue belonging to the children ; and 
for this reason, doubtless, the act which was passed at that 
time left it discretionary with the Chancellor to determine the 
portion of the proceeds that should belong to Clarke, individu- 
ally, and also as trustee for the children. 

And under this provision of the law, before any order was made 
for the disposition of the proceeds, the court ordered a refer- 
ence to the master to ascertain the amount of his debts, and 
what portion of them had been contracted for the mainte- 
nance of the family and education of the children. 

"The interest of Clarke in the proceeds was properly appli- 
cable to his own debts, as well as to the debts contracted for 
the support of the family; and after the coming in of the 
report which exhibited the amount of the debts, and for what 
puposes contracted, the order for the application of the pro- 
ceeds was made. This is the order referred to and confirmed 
by the act of 1816. 

It, in effect, applied what was regarded by the Chancellor 
as the interest of Clarke in them to the payment of his own 
debts, the amount of that interest, as we have seen, having 
been left to be ascertained by him in the exercise of his judg- 
ment in the matters. That Clarke had a considerable interest 
is apparent, having united in himself two portions of the estate. 
That the Chancellor erred, in the exercise of his judgment 
in dividing the proceeds of the estate between Clarke and his 
children, according to their respective interests, does not appear, 
nor can it be shown from any thing to be found in the record ; 
much less can a want of power to act, or an excess of power 
in acting, be predicated of the exercise of any such discretion- 
ary authority. 

Then, as to the application of a portion of the fund belong- 
ing to the children for the maintenance of the family, as well 
as their own education. 

From the cases already referred to on that subject, we have 
seen that this is within the acknowledged powers of the Court 
of Chancery, and of which it is in the habitual exercise, in 
cases where the parents are in narrow circumstances, and un- 
able to furnish the means of support. The application is made 
for the benefit of the children, that they may have the com- 
forts and enjoyments of a home, with all the wholesome and 
endearing influences of the family association. 
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Even beyond this, small annuities have been settled upon 
the father and the mother, in destitute circumstances, out of 
the estates of the infant children. 

It was a knowledge of these principles, which were familiar 
to the mind of Chancellor Kent, as was the whole system 
of the powers and duties of his court over the persons and 
estates of infants, that dictated the granting of the order 
in question; and, in my judgment, so far as the power and 
authority of the court was concerned, which is the question 
here, it requires but an application of these principles to the 
facts before him to enable us to see that it was well warranted. 

Again, it is said that the children were not parties to the pro- 
ceedings. ‘The same may be said concerning the exercise of 
all the powers of the Court of Chancery over the estates of 
infants. 

The answer is, the proceeding is not an adversary suit. The 
estate is regarded as a fund in court, and the infants as wards 
of the court; the Chancellor himself, as the general guardian, 
exerting his great power, either inherent or vested by positive 
law, over a class of persons specially committed to his care, for 
their own benefit, for the proper management of their estates, 
real and personal, for their maintenance and support, for their 
education and advancement in life. 

It is a proceeding im rem, the property itself in custodia 
legis ; and if a guardian had been appointed, it would have. 
been but a desecration of the power of the court, which, in the 
proceeding before us, was exercised by the court itself, through 
the agency and instrumentality of its officers. 

The rule in respect to adversary suits against infants, re- 
quiring the appointment of a guardian, pendente lite, has no 
sort of application to the proceedings in question. 

It has also been argued, that the order of the Chancellor, au- 
thorizing Clarke to sell and convey the premises in question, 
required a certificate of the approval of one of the masters of 
the court to be indorsed on the deed; and that no such cer- 
tificate has been given or indorsed thereon. 

The deed to De Grasse was executed on the 2d of August, 
1821; and on the next day it appears that the master was a 
witness to prove the execution before the commissioner who 
took the acknowledgment. 

It further appears, that on the same day, the master, having 
had the life estate of Clarke in the premises previously con- 
veyed to him, in trust, in order to complete the title, indorsed 
on the back of the deed, and executed under his hand and seal, 
a release of this life interest to the purchaser, and duly acknowl- 
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edged the same, that it might be recorded in the register’s office 
along with the deed. ‘This was done, as the master recites in 
the release, at the request of the trustee, and for the purpose 
of completing the title. 

One can hardly conceive of a more effectual approval, than 
is to be derived from these acts of the master; for without 
the release of the life estate, which he held in trust, the title 
could not have been perfected, and the sale must have fallen 
through. The release enabled the trustee to complete it, and 
invest De Grasse, the purchaser, with the fee. 

But the courts of New York in the case already referred to 
have held, that, upon the true construction of the order, the 
approval of the master was not necessary, as the direction in 
that respect was limited to conveyances by the trustee in satis- 
faction of debts. Even if this construction should be regarded 
as doubtful, or that requiring the approval was thought to be 
the better one, inasmuch as this construction has been given 
by the highest court of a State upon this very title, in a case 
in which its judgment was final, the habitual deference and 
respect conceded by this court to the decisions of the State 
courts upon their own statutes and orders of their courts, would 
seem to render it conclusive. 

This view was directly affirmed, and acted on, in the case 
of The Bank of Hamilton v. Dudley’s Lessee, 2 Peters, 492. 
That, as is the case before us, was an action of ejectment by 
the heir, to recover a tract of land situate in the city of Cin- 
cinnati. The defendant held under a deed made by admin- 
istrators, upon a sale under an order of the Court of Common 
Pleas for the County of Hamilton, which possessed the powers 
of an Orphans’ Court. 

The title depended upon the effect to be given to the order 
under which the sale took place. It was made at the August 
term, and entered as of the May term preceding. It was al- 
leged that, though granted at the May term, the clerk had 
omitted to enter it. The law conferring the powers of the 
Orphans’ Court upon the Common Pleas had been repealed _be- 
tween the May and August terms; and the question was 
whether the order was a nullity, or valid until set aside. 

The sale had taken place at an early day, and the property 
had become of great value. The case was most elaborately ar- 
gued. The action of this court, independently of the principle 
decided in the case, is worthy of remark. 

Chief Justice Marshall, in delivering the opinion, observed, 
that the case had been argued at the last term, on the validity 
of the deed made by the administrators; but as the question 
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was one of great interest, on which many titles depended, and 
which was to be decided upon the statutes of Ohio, and as the 
court was informed that the case was depending before the 
highest tribunal of the State, the case was held under advise- 
ment. 

The State court held, that the order of the Court of Com- 
mon Pleas, entered at the August term as of the preceding 
May term, was coram non judice, and void; and that the deed 
under which the defendant derived title was, of course, in- 
valid. 

This court held, that the judgment of the Supreme Court of 
Ohio should govern the case. I will give its language. 

“The power of the inferior courts of a State,” said the Chief 
Justice, “‘to make an order at one term as of another, is of a 
character so peculiarly local, a proceeding so necessarily de- 
pendent on the revising tribunal of the State, that a majority 
consider that judgment as authority, and we are all disposed 
to conform to it.” 

I will simply add, that the Court for the Correction of Errors 
in New York possessed a revising power in all cases over the 
orders and decrees of the Chancellor, and that that court has 
held, upon this very title, not only that the order in question 
was an order entered by him acting as a court, but, in ex- 
pounding it, that the deed of conveyance given to De Grasse 
under it did not require the approval of a master. Further com- 
ment to show the identity of the two cases would be superflu- 
ous. 

But I forbear to pursue this branch of the case farther. 

The validity of the execution of the deed to De Grasse by 
the trustee, as it respects the alleged want of approval, stands, — 

1. Upon the acts of the master in the execution of it, as a 
substantial approval within the meaning of the order; and, 

2. Upon the decision of the highest judicial tribunal of the 
State, whose laws we are administering, that, upon a fair inter- 
pretation of the terms of the order, an approval was not essen- 
tial. 

It has also been argued, that, according to the true construc- 
tion of the order, the sale should have been for cash, and that 
here it was otherwise. 

But this is an action at law; and the deed on the face of it 
show a cash consideration of $2,000. The nature of the con- 
sideration was not inquirable into, and should have been ex- 
cluded at the trial. If the complainant had sought to invali- 
date the proceedings on that ground, he should have gone into 
a court of equity, where the question could have been appropri- 
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ately examined, and justice done to all the parties. That it 
was not examinable in a court of law is too plain for argument. 
The recital of the considerations can no more be varied by pa- 
rol proof than any other part of the deed. (2 Phillips on Ev. 
353, 354, 2 C. & H., note 289, and cases there cited; 1 ib., 
note 228, p. 384; 7 Johns. 341; 8 Cow. 290; 2 Denio, 336; 4 
N. Hamp. 229; 1 J. J. Marsh. 388, 390.) 

I have thus gone over the several grounds relied on for the 
purpose of impeaching the title of the defendant to the prem- 
ises in question ; and, although in the minority in the judgment 
given, have done so, not so much on account of the magnitude 
of the interest depending, which is great of itself, as of the 
importance of the principle involved ; and upon the application 
of which the judgment has been arrived at. 

Notwithstanding several questions have been brought within 
the range of the discussion, there are but two, in reality, in- 
volved in the determination of the case. 1. The effect to be 
given to the order of Chancellor Kent made on the 15th of 
March, 1817; and 2. The execution of the conveyance by 
Clarke, the trustee, under this order. 

If the order was made by the Chancellor in the exercise of 
his jurisdiction as a court, his judgment was conclusive in the 
matters before him; and there is an end of that question. It 
affords an authority to sell and convey, that cannot be contro- 
verted in a court of law. And the validity of the deed exe- 
cuted under it stands upon an equally solid foundation. 

The title of the defendant, therefore, would seem to be be- 
yond controversy, were it not for the principle against which 
we have been contending, and which imparts to the case its 
greatest importance, namely, the right claimed for this court to 
inquire into the nature and character of the jurisdiction exer- 
cised by the Chancellor in making the order coming before us 
collaterally ; and as this court determines that jurisdiction to be 
general or special, to refuse or consent to go behind his judg- 
ment, and reopen and rejudge the merits of the case; and ac- 
cording to the opinion entertained upon that question, to affirm 
or disaffirm the validity of all acts and proceedings that have 
taken place under it. And this, too, in a case where the jnris- 
diction thus exercised by the Chancellor has been settled by 
himself in his own court, under the State laws, and affirmed by 
the judgment of the highest judicial tribunals of the State. 

It is apparent that, if this principle becomes ingrafted upon 
the powers of this court, and is to be regarded asa rule to guide 
its action in passing upon the judgments of the State courts 
coming up collaterally, a revising power is thus indirectly 





ae ll 





JANUARY TERM, 1850. 565 





Williamson et al. v. Irish Presbyterian Congregation. 





acquired over them, in cases where:no such power exists di- 
rectly, under the Constitution or laws of Congress. For, if 
the right exists to inquire into the kind and character of the 
jurisdiction, without regard to that established by the laws and 
decisions of the States; and to determine for itself whether the 
jurisdiction is general or special, and if the latter, to go behind 
the judgment to see whether the special authority has been 


- strictly pursued, there is no limit to this revising power, except 


the discretion and judgment of the court. 

The principle will be as applicable to every State judgment 
coming before us collaterally, as to the one in question. It 
denies, virtually, to the States the power, in the organization of 
her courts, to prescribe and settle their jurisdiction, either by 
the acts of her Legislature, or the adjudication of her judicial 
tribunals. 

I cannot consent to the jntroduction into this court of any 
such principle, and am, therefore, obliged to refuse a concur- 
rence in the judgment given. 





Cuartes A. WILLIAMSON aND CaTHARINE H. WILLIAMSON, HIS 
Wire, PiaintirFs, v. THe Irish PRESBYTERIAN CONGREGATION 
OF THE City oF New York. 


The principles established in the preceding case of Williamson and Wife v. Berry 
applied to this case. 

The circumstance, that the defendants paid to the grantees of George De Grasse a 
valuable consideration for the premises in dispute, does not give them a valid title 
against the plaintiffs. 


Tuts case was similar to the preceding one, in which the 
same facts and principles were involved. The only difference 
between them was, that the following point was certified in 
this case, which was not in the preceding, viz. : — 

8. Whether the defendants, who derive title bond fide, and 
for a valuable consideration, by purchase through the grantees 
of George De Grasse, as set forth in the case, have a valid title 
as against the plaintiffs. 

It was argued in conjunction with the preceding case, as has 
been mentioned in the report of that case. 


Mr. Justice WAYNE delivered the opinion of the court. 

In this case the points certified to this court are identical 
with those certified in the case of Williamson and Wife v. 

VOL. VIII. 48 
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Joseph Berry, except the eighth. We direct that our rulings 
in that case shall be sent to the Circuit Court, as our answers to 
the points certified in thiscase. And further rule to the eighth 
point certified in this case, that the defendants, having paid to 
the grantees of George De Grasse a valuable consideration for 
the premises in dispute, do not thereby acquire a valid title 
against the plaintiffs. 


Mr. Chief Justice TANEY, Mr. Justice CATRON, and Mr. 
Justice NELSON dissented. See the report of the preceding 
case. 





Cuartes A. WittiAMson aNnp Catuarine H. WILLIAMSON, HIS 
Wire, Rurert J. Cocuran anv Isapetta M., nis WIFE, AND 
Bayarp CLarKE, PLaintiFFs, v. GEORGE BALL. 


The principles established in the case of Williamson and Wife v. Berry applied to 
this case also. 

Under the acts of the Legislature of New York for the relief of Thomas B. Clarke, 
the Chancellor had no authority to order that the trustee might make a conveyance 
of any part of the premises devised for a precedent debt due by the trustee to his 
grantee. 

The deed executed by Clarke to Chrystie in this case was not made in the due exe- 
cution of the power and authority to sell and convey, though approved by the 
master in conformity with the Chancellor’s order, it not having been within the 
Chancellor's jurisdiction to order that the trustee might make a conveyance o the 
premises to a creditor in payment of the debt. 

Although the defendant in this case may have paid to such a grantee a valuable 
consideration, yet he cannot be said to have acquired any title against the plain- 
tiffs ; inasmuch as Clarke had no lawful authority to convey to his grantee, that 
grantee had no right to convey to another. 


Tuts case was similar to the two preceding ones in all the 
leading facts. it will be perceived, however, that all the chil- 
dren of Thomas B. Clarke now united as plaintiffs. 

_Upon the trial in the court below, the will of Mary Clarke, 
the acts of the Legislature of the State of New York, the or- 
ders of the Chancellor of that State, and other facts, were shown, 
as in the case of Charles A. Williamson and Wife v. Joseph 
Berry. 

It further appeared in evidence, that on the 8th of December, 
1818, Mr. Clarke conveyed the lot in question, with other lots, 
to Albert Chrystie, reciting that “the said Thomas B. Clarke 
is justly indebted to the said Albert Chrystie in the sum of 
$ 525, and is willing to convey in satisfaction of such debt 
the premises hereinafter mentioned and described”; and de- 
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claring, ‘“‘that the said Thomas B. Clarke, in consideration of 
the premises, and of $ 525 to him in hand paid,” conveys, &c. 

This deed was approved by James A. Hamilton, master in 
chancery. There was also a quitclaim executed by him, he 
having acquired a title to Mr. Clarke’s life estate, under a sale 
upon execution. 

A conveyance from Mr. Chrystie to James Covell, from 
Covell to John R. Driver, and the will of Driver, were also 
shown. 

A verdict was taken for the plaintiffs, subject to the opinion 
of the court, upon a case. On the argument, the judges ruled 
as stated in Williamson v. Berry, and were divided in opinion 
upon the following points: — 

1. Whether the authority given by the said acts of the Leg- 
islature to the trustee, to sell the estate, was a special power, 
to be strictly pursued, or whether he acquired the absolute 
power of alienation, subject only to review and account in 
equity. 

2. Whether the orders set forth in the case, made by the 
Chancellor in this behalf, were authorized by, and in conformity 
to, the said several acts of the Legislature, and are to be regard- 
ed as the acts of the Court of Chancery, empowered to proceed 
as such, or the doings of an officer, acting under a special au- 
thority. 

3. Whether the Chancellor had competent authority, under 
the said acts, to order or allow a conveyance of the premises by 
the trustee, in payment or satisfaction of a precedent debt owing 
by the trustee to the grantee. 

4. Whether the deed executed by Thomas B. Clarke to 
Albert Chrystie, stated in the case, was in due execution of the 
power and authority of said trustee. 

5. Whether the defendant, deriving title by purchase bond 
fide, and for a valuable consideration, from such grantee, has a 
valid title against the plaintiffs. 

It was argued in conjunction with the case of William- 
son and Wife v. Berry, as was stated in the report of that case. 


Mr. Justice WAYNE delivered the opinion of the court. 

In this case Thomas B. Clarke made a conveyance of the 
premises in dispute to Albert Chrystie for a debt, of $ 525; and 
the approval of the master in chancery is indorsed upon the 
deed. The plaintiff objected to it as any evidence of title, on 
account of its having been made without authority of law. 

Chrystie conveyed the premises in dispute to James Covell, 
for the consideration of six hundred dollars. Covell and wife 
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conveyed the same to John R. Driver for eight hundred dol- 
lars. Driver died, having devised the premises to his executors, 
Nicholas Zelpen and George Deroche. 

In the course of the trial of the cause in the Circuit Court, 
the judges thereof were divided in opinion upon five points of 
law, and have certified them to this court for decision. 

The first and second points certified in this cause have been 
decided by this court, in its ruling of the second and third 
points in the case of Williamson and Wife v. Joseph Berry. 
We direct, that those rulings of the second and third points in 
the case just mentioned shall be taken as the answers given by 
this court to the first and second points in this case. 

To the third point in this case, we rule, that the Chancellor 
had authority, under the acts passed for the relief of Thomas B. 
Clarke, to assent to a conveyance of the premises in dispute 
by his trustee, but that it was not within the jurisdiction given 
to the Chancellor by the acts of the State of New York men- 
tioned in this case, to order that the trustee might make a con- 
veyance of any part of the premises devised, as is mentioned in 
this case, for a precedent debt due by the trustee to his grantee. 

To the fourth point, we rule, that the deed executed by 
Clarke to Chrystie was not made in the due execution of the 
power and authority to sell and convey, though approved by 
the master in conformity with the Cliancellor’s order, it not 
having been within the Chancellor’s jurisdiction to order that 
the trustee might make a conveyance of the premises to a 
creditor in payment of the debt. 

To the fifth point, which is, whether the defendant, deriving 


_ title by purchase bond fide and for a valuable consideration from 


such grantee, has a valid title against the plaintiffs, we an- 
swer, that, though the defendant may have paid to such a 
grantee a valuable consideration, he cannot be said to have ac- 
quired any title against the plaintiffs; inasmuch as Clarke had 
no lawful authority to convey to his grantee, that. grantee had 
no right to convey to another. 

We direct the foregoing rulings to be certified to the Circuit 
Court, as the answers of this court to the points certified to it 
for decision. 


Mr. Chief Justice TANEY, Mr. Justice CATRON, and Mr. 
Justice NELSON dissented. See the report of the case of 
Williamson and Wife v. Berry. 
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Apvam L. Mitis, Jonn H. Gay, Cuartes Motuixin, Joun O’Fat- 
Lon, Witiiam C. Wiceins, ANDREW Curisty, EvizaBetu Curisty, 
Mary F. Curisty, Mevanie Curisty, wHich MELANIE IS THE 
Wipow, AND wuicn saip Exizapera Curisty anp Mary F. 
CHRISTY ARE THE ONLY CHILDREN AND Heirs at Law oF SAMUEL 
C. Curisty, DECEASED, — SAID CHILDREN BEING INFANTS, AND AP- 
PEARING BY SAID MELANIE, THEIR NEXT FRIEND, — Emity Pratre, 
Wivow or Bernarp Prattre, Lewis PenGuET AND THERESE, HIS 
Wire, Stepuen F. Nieptet anp CELeste, nis Wire, Louis V. 
Bocy anp Pevacicz, nis Wire, JosepH Buaine aNp AIMI, HIS 
Wire, wHicw saip Emity Pratre, Bernarp Prattre, THERESE 
PenGuEt, CeLesteE NiIepLET, Pevaci—e BoGy, anp Aim1 DIANE 
BuaINE, ARE CHILDREN AND ONLY Heirs at Law oF BERNARD 
PRATTE, DECEASED, PLAINTIFFS IN ERROR, v. THE County or St. 
Crain AND James Harrison. 


In the year 1819, the Legislature of Illinois authorized Samuel Wiggins, his heirs 
and assigns, to establish a ferry on the east bank of the River Mississippi, near 
the town of Illinois, and to run the same from lands “that may belong to him,” 
provided the ferry should be put into actual operation within eighteen months. 

At this time he had no land, but within the eighteen months acquired an interest in 
a tract of one hundred acres. 

In 1821, another act was passed, avthorizing him to remove the ferry “on any land 
that may belong to him” on the said Mississippi River, under the same privileges 
as were prescribed by the former act. 

The words of this act, “on any land that may belong to him,” must be construed to 
apply to the land which then belonged to him, and not to such as he obtained after 
the passage of the act, viz. in 1822. 

The following rules for construing statutes applied to the case, viz. :— 

First, — That in a grant, designed by the sovereign power making it to be a general 
benefit and accommodation to the public, if the meaning of the words be doubtful, 
they shall be taken most strongly against the grantee and for the government; 
and therefore should not be extended by implication in favor of the grantee be- 
yond the natural and obvious meaning of the words employed; and if these do 
not support the right claimed, it must fall. 

Secondly, —If the grant admits of two interpretations, one of which is more ex- ° 
tended, and the other more restricted, so that a choice is fairly open, and either 
may be adopted without any apparent violation of the apparent objects of the 
grant, if in such case one interpretation would render the grant inoperative and 
the other would give it force and effect, the latter, if within a reasonable construc- 
tion of the terms employed, should be adopted. 

The jurisdiction of this court, under the twenty-fifth section of the Judiciary Act, ex- 
tends to a review of the judgment of a State court, where the point involved was 
the alleged violation of a contract granting a ferry right by a State to an individual, 
but it does not extend to a case where the alleged violation of a contract is, that a 
State has taken more land than was necessary for the easement which it wanted, 
and thus violated the contract under which the owner held his land by a patent. 
It rests with State legislatures and State courts exclusively to protect their citi- 
zens from injustice and oppression of this description. 


Tis case was brought up from the Supreme Court of the 
State of Illinois, by a writ of error issued under the twenty-. 
fifth section of the Judiciary Act. 

Mills and others filed their bill in chancery in the State court 
of Illinois, seeking to obtain an injunction against the defend- 

48 * 
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ants in error. The bill states the case of the complainants as 
follows. 

The people of the western part of Illinois had, from the ear- 
liest settlement of that country, maintained a constant commer- 
cial intercourse with the town of St. Louis, and long felt the 
necessity for increased facilities in crossing the Mississippi 
River. For the purpose of securing these facilities, the State 
made a contract with Samuel Wiggins for the establishment 
of a ferry across that stream, with boats to be propelled by 
steam or horse power. An act of the General Assembly was 
passed, which was approved on the 2d of March, 1819, which 
was as follows : — 


“ An Act to authorize Samuel Wiggins to establish a Ferry up- 
on the Waters of the Mississippi. Approved March 2, 1819. 


“Sec. 1. Be it enacted by the people of the State of Illinois, 
represented in the General Assembly, that Samuel Wiggins, his 
heirs and assigns, be, and they are hereby, authorized to estab- 
lish a ferry on the waters of the Mississippi, near the town of 
Illinois in this State, and to run the same from lands at the 
said place that may belong to him. Provided, that he shall not 
use any boat or water-craft, except such as shall be propelled or 
urged to the water by steam, horses, oxen, or other four-footed 
animals. Provided, that the said Samuel Wiggins, his heirs 
and assigns, shall have the said ferry in actual operation within 
eighteen months from and after the passage of this act. 

“Sec. 2. And be it further enacted, that no person or per- 
sons, except those who have ferries now established at this 
place,. shall establish any ferry of the description aforesaid 
within one mile of the ferry established under this act. And 
if any person or persons shall, contrary to the provisions of 
this act, run any boat or boats of the description aforesaid. he, 
she, or they shall forfeit every such boat, with its furniture 
and apparel, to the said Samuel Wiggins, his heirs and assigns, 
which may be attached and recovered before any court in this 
State having competent jurisdiction. 

“Sec. 3. And be it further enacted, that it shall and may 
be lawful for the said Samuel Wiggins, his heirs or assigns, 
to demand and receive the same rates of ferriage as are now 
of right demandable at the ferry established nearest to the 
ferry authorized to be established by this act. Provided, that 
no more shall be charged for a wagon, cart, or other carriage, 
if loaded, than could be charged if empty. 

* Sec. 4. And be it further enacted, that the ferry hereby es- 
tablished shall be subject to the same taxes as are now, or here- 
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after may be, imposed on other ferries within this State, and 
under the same regulations and forfeitures. And that if the 
provisions of the second section of this act shall be made to 
appear to the General Assembly to be injurious to the public 


good, that then, and in such case, the said second section may 
be repealed.” 


At the date of this act, Wiggins did not own any land near 
the town of Illinois; but within the time allowed by the act 
for the establishment of the ferry, he purchased a tract of land 
of one hundred acres, and established the ferry, with boats 
propelled by horses, according to the terms of the act. 

He increased the means of transportation as the public wants 
required, and changed the boats employed from boats propelled 
by horses to boats propelled by steam, so as to comply with 
the letter and spirit of his contract with the State of Illinois, 
and meet all the demands of the increasing population and 
commerce. 

The bill claims, that under this act of the 2d of March, 
1819, Samuel Wiggins, his heirs and assigns, were entitled to 
the perpetual franchise of maintaining a ferry across the Mis- 
sissippi from any point near the town of Illinois, upon any 
land that might at any time belong to him or them. 

The bill states that the bank of the Mississippi, opposite the 
town of St. Louis, is an alluvial formation, which is continually 
falling into the stream, and that the character of the stream is 
such that, by reason of the frequent changes in the channel, the 
sudden formation of sand-bars, and the falling of the banks, it 
became necessary for Wiggins, in order to fulfil his contract 
with the State of Illinois, to acquire title to a large space of 
land on the bank of the river, in order to change the place of 
landing as the changes in the river and in its banks might 
require. 

The Legislature of Illinois, appreciating this necessity, and 
recognizing the franchise as perpetual, passed an act on the 6th 
day of February, 1821, the essential parts of which were as 
follows : — 


“An Act to authorize Samuel Wiggins to make a Turnpike 
Road, and for other Purposes. Approved February 6, 1821. 


“Sec. 1. Be it enacted, by the people of the State of Illi- 
nois, represented in the General Assembly, that Samuel Wig- 
gins, his heirs or assigns, be, and hereby are, authorized to 
make and construct a turnpike road, of one hundred feet wide, 
to commence on the Mississippi River, opposite to St. Louis, 
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on lands that may belong to him, to run thence across the 
American Bottom to the bluffs within two miles of George 
Swaggart’s, and to construct and erect all necessary bridges 
on said road; and that he or they be, and are hereby, authori- 
zed to build and make said turnpike road through the lands of 
any person or persons whomsoever, except yards, gardens, or- 
chards, or dwelling-houses ; that, when the aforesaid road is 
about to be carried through any improved land, the maker of 
said road shall first obtain the consent of the proprietor or 
proprietors of said grounds, and should the parties not agree on 
the amount of said damages, then a jury of six reputable free- 
holders should be summoned, and being duly sworn before any 
justice of the peace of the county faithfully and impartially to 
assess the damages, which damages shall be paid before the 
said road shall be permitted to pass through such grounds.” 

‘And -whereas the said Samuel Wiggins, his heirs and as- 
signs, were authorized to establish a ferry upon the waters of 
the Mississippi River, near the town of Illinois, in this State, 
and a sand-bar having been formed since that time opposite 
said ferry, therefore : — 

“Sec. 5. Be it further enacted, that the said Samuel Wig- 
gins, his heirs and assigns, be, and they are hereby, authorized 
to remove said ferry on any land that may belong to him or 
them on the said Mississippi River, under the same privileges 
as were prescribed by the act entitled, ‘An act to authorize 
Samuel Wiggins to establish a ferry upon the waters of the 
Mississippi,’ approved March 2d, 1819.” 


On the 13th of July, 1822, Wiggins acquired title to a tract of 
four humdred acres of land, adjoining the tract from which he 
first ran his ferry. The tract so acquired is situated on the 
bank of the river below his first tract, and was necessary to 
the owners of the ferry franchise ih order to secure a conven- 
ient landing of the boats, as changes occurred in the channel 
or in the bank of the river. 

The bill states sundry conveyances and descents, by which 
the complainants have become invested with the title to all the 
land held by said Wiggins, and with the franchise granted by 
the State of Illinois. 

It is also averred that Wiggins, while the owner of the fran- 
chise, fulfilled all the duties and obligations which he had as- 
sumed under his contract with the State of Illinois, and that 
his assignees, owners of said franchise, have ever since his 
transfer of the franchise in like manner fully discharged those 
duties ; that speedy, secure, and comfortable passage has been 
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at all times afforded for all persons and property offered to be 
crossed over the river, in such vessels only as are required by 
the act granting the franchise. 

The bill then states an act of the Legislature of the State 
of Illinois, approved on the 2d of March, 1839, by which com- 
missioners were appointed to locate a road and ferry-landing 
between Cahokia Creek and the Mississippi River, opposite St. 
Louis; the road and ferry-landing to be three hundred feet 
wide, upon the most eligible ground for the purpose. This act 
authorized the County Commissioners’ Court of St. Clair County 
to cause the land on which the road and ferry-landing should 
be located to be condemned, and pay the owners of the land 
the damages; and after such payment the said ‘court should 
have power to enter upon the land so condemned, and establish 
a ferry across the Mississippi River, and might either carry on 
the ferry for the county itself, or lease it for any term not ex- 
ceeding five years, to any lessees. 

The commissioners thus appointed located the road and ferry- 
landing, three hundred feet wide, upon the land which Wig- 
gins acquired in July, 1822, and which was conveyed by him 
with the franchise. 

The land was condemned, and its value estimated at six 
hundred dollars, being less than the annual ground rent which 
it would produce without any connection with any ferry priv- 
ilege. 

In estimating the damages to be paid, the jury were ex- 
pressly directed to confine their estimate of the damages to the 
value of the land itself, and not to consider any interference 
with the ferry franchise of the complainants as a subject of com- 
pensation. 

The bill states that the county of St. Clair, through its 
agents, entered upon and took in possession the said lands so 
condemned, and has leased the same, together with the ferry 
authorized by the said act of 1839, to James Harrison, at a 
yearly rent of $800; and that a ferry has been established 
from said land to the city of St. Louis. The rates of ferriage 
charged by said Harrison are fixed in his lease, exhibited with 
the bill, as exhibit S. No. 18. 

The complainants aver that the land so taken from them is a 
part of their ferry-landing, as authorized by the two acts of the 
Legislature under which they claim, and that the land so taken 
is indispensable to the exercise of the franchise with which 
they are invested. From time to time they have been com- 
pelled to change their place of landing, as the changes in the 
river, and its banks and sand-bars, required, so that the whole 
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front on the river has been necéssary to the enjoyment of their 
franchise and the performance of their duty, and that the said 
land so taken from them is not only the most convenient point 
on their land for their ferry-landing, but is the only point where 
boats can securely be landed without running far up the 
stream, so as to make their trip about twelve hundred yards 
longer than if they still owned and could use the land so taken 
from them. 

The complainants allege that the act of the Legislature of 
Illinois of March 2, 1839, authorizing the taking of a part of 
their ferry-landing, is a violation of the first clause of the tenth 
section of the first article of the Constitution of the United 
States, which prohibits the States from passing laws impairing 
the obligation of contracts. 

The bill prays for an injunction to restrain the defendants 
from maintaining a ferry from the land so taken from the com- 
plainants. 

To this bill there was a demurrer, which was sustained by 
the Circuit Court of St. Clair County, and the bill dismissed. 
An appeal was taken to the Supreme Court, and the decree of 
the Circuit Court affirmed. 

From this decree of the Supreme Court of the State of Il- 
linois, a writ of error brought the case up to this court. 


It was argued by Mr. Gamble and Mr. Webster, for the 
plaintiffs in error, and Mr. Breeze, for the defendants. 


Mr. Gamble made the following points, which he sustained 
orally. (Mr. Breeze and Mr. Webster both presented written 
arguments, of which the Reporter can only give extracts. ) 

1. The franchise which the complainants hold by purchase 
from Wiggins, extended to the land which has been taken from 
them under the act of the Legislature of Illinois of 2d March, 
1839. 

2. The land so taken is necessary to the enjoyment of the 
franchise. 

3. No compensation has been made to the complainants, nor 
is any authorized to be made, for the violation of the franchise. 

4. The act of the Illinois Legislature complained of is a vio- 
lation of the Constitution of the United States, under the earlier 
decisions of this court. Fletcher v. Peck, 6 Cranch, 87; Prov- 
idence Bank v. Billings, 4 Peters, 514; New Jersey v. Wilson, 
7 Cranch, 164; Dartmouth College case, 4 Wheat. 518. 

5. The act complained of is not constitutional, within the 
scope of the later decisions in the Charles River Bridge case, 11 
Peters, 549; and West River Bridge case, 6 Howard, 507. 
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Mr. Breeze first contended, that this case did not fall within 
the jurisdiction of the court, because the Supreme Court of II- 
linois rested its decision upon the construction of the act of the 
Legislature, and the extent of the ferry franchise acquired un- 
der it; limiting it to the land owned by Wiggins when the act 
of 1821 was passed, with the exercise of which franchise the 
law complained of did not interfere. 

2. That the grant to Wiggins was of no validity, because the 
Legislature had no power to make grants of privileges to be ex- 
ercised beyond its territorial limits and over a navigable stream, 
declared by law to be a public highway. 

3. That the laws in question were not contracts, within the 
meaning of the prohibition of the Constitution of the United 
States. That private contracts alone were contemplated in this 
provision of the Constitution. 

4. That these laws in themselves had none of the features 
of contracts, for the want of mutuality, &c. 

5. Admitting, however, for the sake of the argument only, 
that these laws are contracts, then the appellees insist that the 
Legislature of Illinois has, in no degree, impaired their obliga- 
tion, by any other act in favor of other parties subsequently 
passed, and certainly not by the act of March 2, 1839, about 
which this controversy has arisen. 'The appellants, to sustain 
their complaint, assume the ground, that, by the act of 1819, 
the authority to Wiggins to establish a ferry was perpetual and 
exclusive, and that having become the proprietor of other lands 
_ at a great distance from the tract he pretended to own in 1819, 
the Legislature authorized him, by the act of 6th February, 
1821, to remove his ferry to them, and thereby, as his assigns, 
the appellants, contend, have necessarily excluded all other fer- 
ries between them, making theirs a movable one, covering a 
distance of a mile or more up and down the river, and author- 
izing them to shift it from point to point, as their views of ex- 
pediency might suggest. 

The appellees contend, that the appellants have not, as the 
assigns of Wiggins, any exclusive right to a ferry franchise by 
the act of 1819, and that their ferry is not of that ambulatory 
character they insist it has been made by the act of 1821. 

The court understands, that, when the act of 1819 was passed, 
Wiggins owned no land on the river near the town of Illinois; 
that it was not until a year or more thereafter that he obtained 
title to an undivided two sevenths of a tract of one hundred 
acres, of the heirs of one Piggot, and known as claim 624. 
Upon this tract he located his ferry, at a certain known and 
fixed point. It will be further understood by the plat of sur- 
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vey before the court, that the town of Illinois is not on the riv- 
er, but on the east bank of Cahokia Creek, and some hundred 
yards from the river, and from it to the river there never was a 
public road until after the passage of the act of 1839, under 
which appellees claim. The grantor of appellants, owning the 
land between the creek and the river, and the whole of the riv- 
er-bank, could, and did up to that time, prevent all competition 
with him and his assigns and keep off all rivals; and for a sim- 
ilar purpose he enlarged his possessions on the bank of the river 
by the purchase of land from Jarrot and others, in 1822, known 
as claim 579, on which the appellees established their ferry, at 
the termination of a public road, regularly laid out, three hun- 
dred feet wide, from the bridge over Cahokia Creek to the river, 
and through the land of the appellants, after the same was regu- 
larly condemned in pursuance of the laws of the State of Illi- 
nois, and compensation tendered. ‘To this last-named tract, ap- 
pellants’ ferry was removed under the authority supposed to be 
granted by the act of 1821, although Wiggins did not, at the 
passage of that act, own it. ‘To whatever point, then, on this 
tract, it was removed, the appellees insist, that point became 
the ferry-landing, and there appellants’ privileges were to be 
exercised, and not elsewhere. It could not thereafter be re- 
moved to the first location without the consent of the Legisla- 
ture, nor to any other point on the tract. A ferry must, from 
the nature of such establishments, be kept stationary at one 
point, until legislative sanction can be had to remove it to 
another; and so Wiggins thought when he applied to the Leg- 
islature to remove it from claim 624 to claim 579. And this 
from-motives of public convenience. It would be a great inju- 
ry to the public to permit the owner of such a franchise, at his 
discretion, and to suit his whim or caprice, to move it from 
point to point. When a point was selected, that became the 
“ferry,” and there and there only, and from it, could the privi- 
lege be exercised. The right of way over the water could not, 
- by any reasonable construction, extend over every particle of 
space covered by miles of distance. A reasonable space for 
landings and ferry-ways is all that could be claimed. The ex- 
cuse put forth by appellants, for shifting their landing, — the 
character of the current and the texture of the banks, — is all 
idle, as every one knows who has ever seen the bank of the 
Mississippi opposite St. Louis. A landing can be made at one 
point as well as at another, if proper means are used for grading 
the banks, and proper platforms provided. The object and de- 
sign for shifting the landing was undoubtedly to keep off rivals, 
—to prevent competition, and thus enable, for all time to come, 
the appellants to divide their fifty thousand dollars a year. 
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The ferry being established, by the act of 1819, on the Pig- 
got tract (claim 624), within eighteen months after its passage, 
Wiggins had the right, so far as the Legislature could confer it, 
to all the advantages which might result from it, and to all the 
provisions of the act, and nothing more. 

Did, then, the Legislature, by that act, intend that his privi- 
lege should be exclusive for ever, and is that intention manifest 
from the terms used in the act? 

The first section contains the grant, if it be one, and is, in 
substance, as follows: —'That Samuel Wiggins, his heirs or 
assigns, are authorized to establish a ferry on the waters of the 
Mississippi, near the town of Illinois, in this State, and to run 
the same from lands at the said place that may belong to him, 
with a provision that he shall use steam or the power of four- 
footed animals, and provided, that the same shall be in opera- 
tion within eighteen mouths, &c. 

The second section provides, that no person or persons, ex- 
cept those who had ferries then established at that place, should 
establish any ferry of that description within one mile of it, and 
if it is done, a forfeiture to Wiggins of the boats, furniture, and 
apparel shall be the consequence. 

The third section authorizes Wiggins to receive the accus- 
tomed rates of ferriage, and the fourth and last section subjects 
it to taxes, and then declares, “If the provisions of the second 
section shall be made to appear to the General Assembly to be 
injurious to the public good, that then, and in such case, the 
said section may be repealed.” 

The appellants contend, that the grant would be perfect 
without the second section. So*it would; but when arraign- 
ing an act of the Legislature of a sovereign State as repugnant 
to the Constitution of the United States, because it repealed a 
former act of that body, we must examine and see what the 
first act is, —we must take the whole of it together, to ascertain 
the intention of the law-maker; and we see in this act of 1819 
a right reserved to the State to repeal that part of it which be- 
stows the character of exclusiveness upon the appellants’ privi- 
lege. The Legislature of 1819 acted upon circumstances as 
they then were, and foreseeing that, from the great advantages 
the State possessed, in soil, climate, and power of production, 
and its great capacity for settlement and cultivation, people from 
distant lands would seek it for a home, reserved the right to 
take away a privilege, which, when granted, might be of great 
public benefit, but likely to become in time oppressive. 

With commendable forecast, the fourth section was inserted, 
and became an important part of the so-called contract, and the 
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act of 1821 was passed, with the same power to repeal included. 
The acts were accepted, with that power reserved. In 1833, 
(Rev. Laws, 310, 311,) the Legislature determined that section 
* ‘was injurious to the public good, as well as the fifth section of 
the act of 1821. Fourteen years’ experience had satisfied them, 
that what was intended for the public benefit had become an 
oppressive monopoly, and they performed a most popular act 
by repealing them, thus taking away all pretext of exclusive- 
ness, and opening the whole subject to further legislation. 
This was “ nominated in the bond,” and the appellants cannot 
with any propriety or justice complain, if it is injurious to them. 

The Legislature, then, having, by the act of 1833, (Rev. Laws 
of 1833, p. 310,) repealed the restrictive clause of the second 
section of the act of 1819, and of the fifth section of the act of 
1821, proceeded in 1839, in obedience to public clamor, excited 
to a high tone by the continued and oppressive exactions of 
this monopoly, and its repeated failures, and manifest inability 
or want of desire to satisfy the public demands for proper facil- 
ities for crossing the river, to put measures in train to satisfy 
the public want. The preamble to the act of 2d March, 1839, 
assigns the reason for its passage, —the facts upon which the 
Legislature acted, — and they must be taken to be true. It isa 
legislative decision, that the exigency had arisen, which, on the 
repeal of the second section of the act of 1819, required in- 
creased facilities of approach to a place then grown to be a 
great commercial city, and the great market of the State. 

By examining the provisions of that act, it will be seen that 
in no part of it is an expression used of a design to take from 
the appellants their franchise ; theirs still exists in all its vigor, 
precisely as it did before the passage of the act. No interfer- 
ence with their ferry-ways is contemplated or attempted; no 
part or portion of their right, as secured by the act of 1819 or 
1821, is taken from them or abridged. Although the receipt 
of tolls may be lessened by this rival ferry, yet the right itself 
is as perfect as ever. It is still lawful for them to receive all 
the tolls that may come to their ferry. Should the rival ferry 
so successfully compete with them, as finally to take from them 
all the travel, still their rights, conferred by the act of 1819 and 
1821, yet inure to them. (Charles River Bridge v. Warren 
Bridge, 11 Peters, 420. 

The appellees perceive no distinction between the rights of 
pontage and of ferriage, and if it was lawful, as it was unques- 
tionably, to establish the Warren Bridge, by which all the tolls 
were taken from the Charles River Bridge, previously established 
by an act of the Legislature of Massachusetts, it is not perceiv- 
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ed why the same results should not rightfully flow in this case, 
the more especially as the Legislature had reserved the right, in 
the very act which gave the authority, to destroy the character 
of exclusiveness for which the appellants contend. Legislation 
affects every day the value of property, and it must be so in the 
nature of things. Providence Bank v. Billings, 4 Peters, 514. 

If the act of 1839 designed to seize the ferry-ways of the 
appellants, there would be ground of complaint; but it does 
not. It designs only to establish a healthy and necessary com- 
petition, at a very important point, by which the public good is 
vastly promoted, and the land taken for such a beneficial pub- 
lic purpose, for a road and landing, has been condemned in the 
usual mode, the damages assessed, and a tender of the amount 
made to appellants. 

Whether the road is too wide or not is not for this court to 
determine ; it is only to determine whether, in the adjudica- 
tion of the rights of these parties by a State court, validity has 
been given to a law of the State impairing the obligation of 
any contract entered into between the State and the appellants, 
and doing, by such decision, injustice to them. The ap- 
pellees can see no ground for such a pretence, and without 
taking up more time, they submit the case on their part to the 
court, confident that this most just and enlightened tribunal 
will not condemn a law of a sovereign State, unless that law is 
manifestly repugnant to the Constitution of the United States. 


Mr. Webster replied to each one of these points, and particu- 
larly the last, citing and commenting upon many parts of the 
bill, which were all admitted by the demurrer, in order to show 
that the act of 1839 had destroyed the value of the ferry priv- 
ilege. 


Mr. Justice CATRON delivered the opinion of the court. 

By an act of March 2d, 1839, the Legislature of Illinois ap- 
yointed five commissioners to locate a road and ferry-landing, 
three hundred feet wide, on the east bank of the River Missis- 
sippi, opposite to the city of St. Louis; the road to extend back 
to Cahokia Creek. The road and landing were accordingly lo- 
cated ; the distance from the river to the creek being about sixty 
poles. The ferry having gone into operation under the act of 
1839, this bill was filed, seeking to obtain a perpetual injunc- 
tion against an exercise of a ferry privilege, on the ground, 
among others, that Samuel Wiggins and his assignees were en- 
titled to the exclusive ferry right at that place, by contract with 
the State of Illinois; and that said contract was violated by 














580 SUPREME COURT. 





Mills et-al. v. St. Clair County et al. 





the act of 1839, and the establishment of a road and ferry 
under and by force of its provisions. The Supreme Court of 
Illinois having decided that the State law, and the acts done 
pursuant thereto, did not violate the contract made with Wig- 
gins, and that it was not opposed to the Constitution of the 
United States, that court proceeded, by a final decree, to dis- 
solve an injunction granted nisi, and to dismiss the bill. To 
reverse this decree, on the grounds stated, a writ of error has 
been prosecuted to the Supreme Court of Illinois, from this court, 
under the twenty-fifth section of the Judiciary Act of 1789. 

The contract relied on by the defendants was made with 
Wiggins, by two acts of the Legislature of Illinois. The first 
act, approved March 2d, 1819, authorizes Samuel Wiggins, his 
heirs and assigns, to establish a ferry on the east bank of the 
River Mississippi, near the town of Illinois, and to run the same 
from lands “that may belong to him”; provided that said ferry 
should be put into actual operation within eighteen months 
from and after the passage of that act. And it was also provid- 
ed by the second section, that no other person should there- 
after establish any ferry within one mile of that established by 
Wiggins,with this reservation : — “ That if the provisions of the 
second section of this act shall be made to appear to the Gen- 
eral Assembly to be injurious to the public good, that then, and 
in such case, the second section may be repealed.” Wiggins had 
no land of his own on the river near the town of Illinois when 
the above act was passed; but within less than eighteen 
months, he acquired an interest in a tract of land of one hun- 
dred acres, part of which lay between Illinois town and the 
river, and extended to a considerable distance above it; and on 
this tract he established his ferry. 

On the 6th of February, 1821, Samuel Wiggins had another 
act passed in his favor by the Legislature of Illinois, authoriz- 
ing him to make a turnpike road, to commence on the Missis- 
sippi River opposite to St. Louis, on lands that ‘‘ may belong to 
him,” and to run across the American bottom to the bluffs. 
The act further provides: — ‘ And whereas the said Samuel 
Wiggins, his heirs and assigns, were authorized to establish a 
ferry upon the waters of the Mississippi River, near the town 
of Illinois, in this State, and a sand-bar having been formed 
since that time opposite said ferry, therefore : — 

“Sec. 5. Be it further enacted, that the said Samuel Wig- 
gins, his heirs and assigns, be, and they are hereby, authorized to 
remove said ferry on any land that may belong to him or them 
on the said Mississippi River, under the same privileges as were 
prescribed by the act entitled, ‘An act to authorize Samuel 
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Wiggins to establish a ferry upon the waters of the Mississippi,’ 
approved March 2d, 1819.” 

By an act approved January 19th, 1833, so much of the acts 
of 1819 and 1821 as prohibited another ferry from being estab- 
lished within one mile of Wiggins’s ferry-landing, was repealed. 
This restriction is, therefore, out of the case. 

On the 13th of July, 1822, Wiggins obtained, by purchase 
from Julia Jarrot, a tract of one hundred acres, lying below the 
tract first acquired, adjoining thereto on the south, and fronting 
on the river; and it is upon this tract that the new ferry and 
road were located under the act of 1839. The parties respect- 
ively assume, and so the court below held, that. the establish- 
ment and regulation of ferries across navigable streams is a sub- 
ject within the control of the government, and not matter 
of private right; and that the government may exercise its 
powers by contracting with individuals. We deem this general 
principle not open to controversy ; and in regard to so much of 
the controversy as involves the contract itself, no material diffi- 
culty exists as to what principles of law shall govern: only two 
general principles need be invoked in construing the acts of 
1819 and 1821, which are, — First, that in a grant, like this, 
designed by the sovereign power making it to be a general 
benefit and accommodation to the public, the rule is, that, if the 
meaning of the words be doubtful, they shall be taken most 
strongly against the grantee, and for the government; and 
therefore should not be extended by implication in favor of the 
grantee, beyond the natural and obvious meaning of the words 
employed; and if these do not support the right claimed, it 
must fall. Such is the established doctrine of this court, as 
was held in the case of The Charles River Bridge v. The War- 
ren Bridge, 11 Peters, 544-547. Secondly, if the grant ad- 
mits of two interpretations, one of which is more extended, and 
the other more restricted, so that a choice is fairly open, and 
either may be adopted without any violation of the apparent 
objects of the grant, if, in such case, one interpretation would 
render the grant inoperative, and the other would give it force 
and effect, the latter, if within a reasonable construction of the 
terms employed, should be adopted. 

Testing the contract by these rules, and what are the com- 
plainants entitled to, under the acts of 1819 and 1821? By the 
first act, Wiggins was to establish the ferry near the town of 
Illinois, “and to run the same from lands at said place which 
may belong to him.” At the time the act was passed, Wig- 
gins owned no land near the town of Illinois, and if the 
grant was in the present tense, and extended only to land 
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that was then the property of the grantee, the act of Assembly 
had no operation, and was worthless. But we suppose the 
words employed were not restricted to the time when the act 
was passed ; the grantee was allowed eighteen months to put 
the ferry into operation, and he was to run his boats from his 
own lands, that is, from lands which might belong to him at 
the time the running commenced ; and for this there was great 
reason, as the opposite shore lay within another State, and 
there, also, a ferry-landing had to be secured. The matter was 
one of speculation; and lands could not, with propriety, be . 
purchased at high prices before the privilege was secured on 
both banks. And this construction, as we apprehend, is the 
one that the Legislature of Illinois put on the act of 1819 by 
that of 1821; by which it was admitted that a ferry had been 
established according to the first act, and the grantee was 
authorized to remove it to another point, because a sand-bar had 
been formed in front of the landing. We therefore feel our- 
selves constrained to differ from the carefully prepared and able 
opinion of the Supreme Court of Illinois, found in the record, 
which holds the first grant to have been inoperative. 

We come next to consider the act of 1821. When it was 
passed, Wiggins had land fronting on the river for nearly a 
mile, extending both above and below Illinois town, and lying 
between it and the river. It was all the land he then could 
desire for the purposes of his ferry and the end of his road. In- 
deed, it is doubtful whether, under the grant, Wiggins could 
have gone below his first purchased tract and been “near the 
town of Illinois,’ because his land extended considerably below 
the town. As the act of 1821 recognized the fact that Wiggins 
had complied with his contract under the act of 1819, and had 
established a ferry on land that belonged to him, and that it 
was established ‘near the town of Illinois,” it is fair to presume 
that both parties to the contract, as modified and enlarged by 
the act of 1821, understood what land it was that Wiggins 
owned at that time, aud the boundaries thereof; and also the 
extent of his interest, being two sevenths of the tract. 

The act of 1821 was treated by the bill, and was relied on in 
argument, as conferring a perpetual privilege on Wiggins, and 
on his assigns, to remove the ferry to any land that might be- 
long to him, or to them, at the time of the removal; and, fur- 
thermore, that the right of removal was unrestricted as respects 
time, and could have been made at any time heretofore, or 
could be made hereafter. 

That the act is somewhat obscure, in regard to the place to 
which the ferry could be removed, must be admitted; and in 
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seeking its true construction, several considerations present 
themselves. In the first place, that the act operated in the 
present tense, and was a mere enlargement of the privileges 
conferred by the act of 1819, and must be taken as a part of 
the first contract, cannot be denied; secondly, when we take 
into consideration the fact that Wiggins had a specific tract of 
land at that time, at the proper place, — that is to say, lying in 
front of Illinois town, and extending above and below it, —a 
reasonable conclusion is, that some place on such tract was re- 
ferred to by the act of 1821; and, thirdly, as the act of 1819 
reserved authority in the Legislature to repeal so much of the 
law as secured to Wiggins an exclusive ferry right for two 
miles on the river front, such reservation could only mean that 
rival ferries might be established, at discretion, by the Legisla- 
ture. Nor can it be assumed, with any claim to a plausible 
construction, that the power of removal had no limitation of 
time or place, as this would confer a right to remove to the 
same landing with a newly established ferry, set up as a rival, 
and drive it away; and thus the public convenience would 
again be reduced to a single ferry. Now, in view of these 
facts and consequences, and applying them to language of an 
ambiguous character, and seeking assistance from a settled rule 
of construction in case of doubt, and finding that rule of con- 
struction to be, that when two constructions are equally open 
to the court, the one shall be adopted most favorable to the 
government, the consequence must be, on this construction, © 
that Wiggins was confined to the tract of land partly owned by 
him when the act of 1821 was passed; and that when the 
ferry was removed to other land, lower down the river, it was 
an act not within the contract, nor protected by it. ‘This dis- 
poses of the first and principal ground of relief sought by the 
bill. 

Whether Wiggins, or those claiming under him, had the 
right after he had established his new ferry, under the act of 
1821, to remove it to another place on the tract of land he then 
owned, and whether the State of Illinois may not authorize 
another ferry on the same tract of land, not interfering with the 
operations of the one established by Wiggins, are questions 
which the record does not bring before us, and upon which, 
therefore, we express no opinion. 

A second ground of relief is relied on by the bill, and was 
most earnestly and ably urged in argument here, and which it 
is incumbent on us to dispose of also. 

The first special prayer would seem to conclude an inquiry 
into any ground of interference by this court, other than the 
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question arising on the acts of 1819 and 1821, standing as a 
contract, claimed to have been violated by the act of 1839. 
But the bill has also a general prayer; and on this, as well as 
upon the special prayer, the Supreme Court of Illinois ordered, 
‘that it be certified in this case, that there was drawn in ques- 
tion the validity of the statute of the State of Illinois entitled, 
‘ An act to authorize St. Clair county to establish a ferry across 
the Mississippi River,’ approved March 2, 1839, on the ground 
that it was repugnant to the Constitution of the United States, 
and that the decision of the court was in favor of the validity 
of said statute’; from which certificate it is manifest that the 
act of 1839 was upheld against each state of facts set forth by 
the bill; and if it was apparently repugnant to the Constitution 
on either ground assumed, this court has jurisdiction of the 
cause ; and having jurisdiction, the plaintiffs in error were enti- 
tled to be heard, and are entitled to. our judgment, on both 
grounds presented, and relied on to reverse. 

The bill sets forth that gross abuses were imposed on com- 
plainants by the act of 1839, and by the commissioners and 
their lessee, under the act; that the said three hundred feet in- 
clude a wider space, and more land, than is necessary or con- 
venient for a road, and but a small portion of it has been used 
and appropriated by the said county of St. Clair to that pur- 
pose, leaving a strip on either side to be used by the said 
county of St. Clair and its lessees, for private property, for 
building lots, and other private purposes; and that that portion 
of the said three hundred feet which is not included in said 
road, and which is now used for private purposes, or is left to 
be thus. used, will yield an annual ground rent larger than the 
whole amount of the damages assessed as aforesaid for the 
whole of said three hundred feet; and furthermore, that only 
the condemned land was valued, and no compensation awarded 
or tendered for the ferry franchise and landing taken from com- 
plainants. 

_ As the bill was demurred to, and the demurrer sustained in 
the State courts, and in this form the case comes before us, all 
charges of abuse and oppression on the part of the authorities 
of Illinois are admitted, to the extent alleged ; and the question 
presented here on these facts is, whether this court has power 
to redress the injuries complained of, under the twenty-fifth sec- 
tion of the Judiciary Act of 1789. 

The Constitution having declared that no State shall pass any 
law impairing the obligation of contracts, it becomes our duty 
to inquire whether the State law, and the acts done under it, 
violate a contract. If any contract was violated under the 
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act of 1839, it must have been a grant to land vesting the fee 
simple title; and such title complainants exhibit. To the 
width of needful roads and ferry-landings, property can un- 
doubtedly be taken, for the purposes of such easements; and 
necessarily, the State authorities must decide, (as a general 
rule,) how much land the public convenience requires. That 
the power may be abused, no one can deny; and that it is 
abused, when private property is taken, not for public use, but 
to be leased out to private occupants to the end of raising 
money, is too plain for reasoning to make it more so. Such 
an act is mere evasion, under pretence of an authorized exer- 
cise of the eminent domain; and if it be an evasion, it is void, 
and may be redressed by an action at law, like any other illegal 
trespass, done under assumed authority ; as, for instance, a tres- 
pass by a younger grantee on land held by an elder patent de- 
pending for support on a State law of later date than the first 
grant. But it is not an invasion and illegal seizure of private 
property on pretence of exercising the right of eminent do- 
main, and which act is an abuse claiming the sanction of a 
State law, that gives this court jurisdiction; such law, and the 
acts done under it, are not, “the violation of a contract,” in 
the sense and meaning of the Constitution. It rests with State 
legislatures and State courts to protect their citizens from in- 
justice and oppression of this description. The framers of the 
Constitution never intended that the legislative and judicial 
powers of the general government should extend to municipal 
regulations necessary to the well-being and existence of the 
States. Were this court to assume jurisdiction, and reéxamine 
and revise State court decisons, on a doubtful construction, 
that an interest in land held by patent was a contract, and the 
owner entitled to constitutional protection by our decision in 
case of abuse and trespass by an oppressive exercise of State 
authority, it would follow, that all State laws, special and gen- 
eral, under whose sanction roads, ferries, and bridges are estab- 
lished, would be subject to our supervision. A new source of 
jurisdiction would be opened, of endless variety and extent, as, 
on this assumption, all such cases could be brought here for final 
adjudication and settlement; of necessity, we would be called 
on to adjudge of fairness and abuse to ascertain whether juris- 
diction existed, and thus to decide the law and facts; in short, 
to do that which State courts are constantly doing, in an exer- 
cise of jurisdiction over peculiarly local matters; by which 
means a vast mass of municipal powers, heretofore supposed 
to belong exclusively to State cognizance, would be taken 
from the States, and exercised by the general government, 























































586 SUPREME COURT. 





Kennedy et al. v. Georgia State Bank et al. 


through the instrumentality of this court. That such a doc- 
trine cannot be maintained here has in effect been decided in 
previous cases ; and especially in that of Charles River Bridge 
v. Warren Bridge, 11 Peters, 539, 540, where other cases are 
cited and reviewed. 

For the reasons above stated, it is ordered that the judgment 
of the Supreme Court of Illinois be affirmed. 





Mr. Justice McLEAN dissented. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Supreme Court of the State of Illinois, and was 
argued by counsel. On consideration whereof, it is now here 
ordered, adjudged, and decreed by this court, that the decree of 
the said Supreme Court in this cause be, and the same is here- 
by, affirmed, with costs. 





Josern J. Kennepy, Trustee oF Henry Suvuutz, an INSOLVENT 
DesTor, AND FOR THE CREDITORS OF THE SAID Henry Suutrz, 
aND Henry Suuttz, Aprpettants, v. THe Bank oF THE STATE 
or GeorGta, THE City Counci, oF Avueusta, Joun McKinne, 
AND Gazaway B. Lamar. 


Some of the distinctions stated between bills of review, of revivor, and supplemental 
and original bills in chancery. 

This court, as an appellate court, has the power to allow amendments to be made to 

the record before it, although the general practice has been to remand the case to 

the Circuit Court for that purpose. 

When a cause is brought before this court on a division in opinion by the judges of 

the Circuit Court, the points certified only are before it. ‘The cause shouid remain 

on the docket of the Circuit Court, and at their discretion may be prosecuted. 

If the jurisdiction of a Circuit Court be not shown in the proceedings in the case, 

its judgment is erroneous, and liable to be reversed; but it is not an absolute 

nullity. 

But when an amendment to the record was made by consent of counsel in this court, 

-which amendment set forth the jurisdiction, a mandate containing that amendment 

ought to have prevented any subsequent objection to the jurisdiction in the Cir- 

cuit Court. 

A decree for a sale, made with the approbation of counsel filed in court, removes all 
preceding technical objections. 

Where a party interested consented to the sale of property, afterwards took the 

benefit of the insolvent law, and at a subsequent period counsel representing him 

filed a consent decree to complete the sale, the trustee having taken no steps for 

two years to connect himself with the proceedings in court, and then having suf- 

fered fifteen years more to elapse without moving in the business, it is too late for 

such trustee to object to the consent decree. 

So, also, the holders of bridge bills, who had no specific lien upon a bridge, must be 

considered to have lost their right to impugn the sale as fraudulent, after so long a 

lapse of time. 
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Tuts was an appeal from the Circuit Court of the United 
States for the District of Georgia, sitting as a court of equity. 

As the decision of the court turned upon some collateral 
points, it is not necessary to state all the facts in the case, 
which were extremely complicated. The Reporter therefore re- 
fers the reader to the opinion of the court, which was delivered 
by Mr. Justice McLean, and which contains a recital of all the 
facts necessary to an understanding of the points decided. 

It was argued in conjunction with another case between the 
same parties, involving the same principles of law, and with 
nearly the same state of facts. ‘The two cases were argued by 
Mr. Waddy Thompson, Mr. Butler, and Mr. Webster, for the 
appellants, and, upon the part of the appellees, by Mr. Davis, 
representing Lamar, Mr. McAllister and Mr. Johnson (Attor- 
ney-General), representing the Bank, and Mr. Sergeant, repre- 
senting the city of Augusta. 

The arguments of the counsel continued for several days, and 
it is therefore impossible to give a full report of them, or to do 
more than merely state the points and authorities. 





The points raised on behalf of the appellants were the fol- 
lowing, as stated in the briefs of Mr. Webster and Mr. Thomp- 
son. 

On the 9th day of May, 1821, one Christian Breibhaupt and 
the said Henry Shultz filed their bill in the Circuit Court 
against the Bank of the State of Georgia, praying that the 
bridge across the Savannah River at Augusta, and other property 
therein named, might be decreed to be first liable to the re- 
demption of the bills issued by the Bridge Company aforesaid, 
and for an injunction restraining the Bank of Georgia and other 
creditors of the said John and Barna McKinne, as well as the 
creditors of the said Bridge Company, from enforcing execu- 
tions and selling the bridge and other property of the said 
Bridge Company. 

Amongst various interlocutory orders in said cause, was one 
ordering the bridge aforesaid to be sold by two commissioners 
therein named; and it was sold accordingly, and the Bank of 
the State of Georgia became the purchaser. 'The said Henry 
Shultz consented to the sale in writing ; but the said John Mc- 
Kinne refused to give such assent. 

On the 6th of May, 1830, a decree, drawn up by the consent 
of counsel, was signed by the Hon. W. Johnson and J. Cuyler, 
which will be found in the record. 

It is alleged by the present complainant, the assignee of Hen- 
ry Shultz, that the order of sale aforesaid is not binding, in 
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so far as those whom he represents are concerned. First, be- 
cause John McKinne, the joint tenant of the said Henry Shultz, 
refused his consent. And secondly, that the creditors of the 
Bridge Company were not parties to said suit ; and that the de- 
cree of the 6th of May, 1830, presents no bar to the claim of 
your orator, John W. Yarborough,* as it purports on its face to 
have been made by the consent of the counsel of the said Hen- 
ry Shultz, two years after he had made an assignment of all his 
estate, and specifically of the bridge aforesaid, to Thomas Har- 
rison, for the benefit of his creditors, and therefore he had no 
power or authority in the premises, and also because the court 
had no jurisdiction of the cause. 

The bill prays that the bridge and other property of the 
Bridge Company may be decreed to be first liable for the re- 
demption of the bills issued by the said Bridge Company, and 
afterwards to refund the creditors of Henry Shultz the amount, 
with interest, which he paid for the redemption of said bills af- 
ter his retirement from the Bridge Company. 

To this bill of complaint John McKinne answers, admitting 
all the matefial allegations of the bill. The other defendants 
filed demurrers. 

The complainant submits to this honorable court, that the 

sale of the bridge, by the interlocutory order of the court, is 
void as to him, and those whom he represents, the creditors of 
Henry Shultz, who were not parties to the suit. 2d. That the 
said sale was made without the consent of the said John Mc- 
Kinne. 3d. That the court, at the time of the said order, had 
no jurisdiction of the case, as proper parties were not before the 
court. :; 
2. That the consent decree of the 6th of May, 1830, has no 
binding efficacy on the complainant or those he represents, as 
they were not parties in said suit, and that the consent of the 
said Henry Shultz was without authority, as regards the claims 
of his creditors, as he had previously assigned all his interest in 
the premises, under the insolvent debtor law of South Carolina, 
to Thomas Harrison, Esq.; and because the court had not ju- 
risdiction of the case. 

3. That the mortgage by John and Barna McKinne to the 
Bank of Georgia was void, as violating a statute of Georgia, and 
secondly, as appropriating the assets of the partnership to the 
payment of the individual debts of the partners, in violation of 
the general law on that subject, as well as the special terms of 
this particular copartnership. 





* Yarborough was the original trustee of Shultz, in whose place Kennedy was 
now acting. 
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4. That if the said mortgage be valid, the defendants, never 
having foreclosed, are to be regarded as mortgagees in posses- 
sion, and chargeable with rents, issues, and profits. 

5. That if the court should be of opinion that, as regards the 
interest of the said Henry Shultz, the sale made under the in- 
terlocutory order aforesaid be valid, it is void as to the interests 
of the said John McKinne, the joint owner of said bridge. 

6. That the mortgage, if a valid lien, has been more than 
paid off, and the residue is subject to division amongst the cred- 
itors of Henry Shultz. 

7. That a release by the Bank of Georgia to John McKinne, 
one of the two joint owners of the bridge, and partners with 
the Bridge Company, is, in law, a release of the said Henry 
Shultz. 

The following authorities will be relied on in the argument : 
—3 Ves. jr. 255; 2 Kent’s Com. 400; 2 Story’s Equity, 304, 
$$ 446 — 449, 463, 1039, 1040; Jac. Law Dict., tit. H'state; 3 
Mod. 46; 2 Story’s Eq. 527, $ 1287, 240, $ 976; 2 Treadway, 
S. C. Re. 674; 3 Taunt. 976; 2 Story’s Eq. 491, $ 1244; Mill 
on Eq. Mort. 123; Law Library, 47; 1 Story’s Eq. 383, $ 395 ; 
Mill on Eq. Mort. 76, 79, 80, SL; 1 Story’s Eq. 625, $ 675; 2 
Story’s Eq. 500, § 1253; 3 Kent’s Com. 65; 1 Story’s Eq. 588, 
§ 633; 3 Laws United States, 482, §¢ 6; 10 Wheaton, 1, 20; 2 
Cranch, 33; 3 Wheaton, 591; 2 Marsh. 11; 1 Bland, 20; 6 
Leigh, 400; Story’s Eq. $ 10; 13 Peters, 691, 729; 8 Cranch, 
9, 22: 2 Peters, 157, 163; 10 Peters, 449, 475; 10 Wheaton, 
199; Gov. Deg. 974- 976; 9 Pick. 259; Story’ s Eq. $$ 329, 
330, 349, 380, “403, 425, 354: Mit. Eq. Pi. by Jeremy, 97, 98; 
7 Paige, 287, 200 Story’s Eq. $$ 466, 499, 500, 503, 505, 
507, 508, 513, 519, 521, 526; Barton’s Suits in Equity, 131 :3 
Peters, 329 : 2 Term Rep. 282 ; A Ves. jr. 396; 3 Atk. 809, 
811; 5 Ves. jr. 3; 2 Stat. at Large, 159 and note; Story’s Eq. 
Pl. 443; 1 Ves. & Beames, 536; 19 Ves. 184; 2 Story’s Eq. Jur. 
1520 and note; 1 Peters, 329; 10 ib. 480; 11 Wheaton, 1. 


Mr. Davis contended, on behalf of Lamar, that the Bank of 
the State of Georgia was a purchaser at a judicial sale, under a 
decree of a court having jurisdiction of the cause, the parties, 
and the subject-matter, —the sale being unimpeached for either 
fraud or irregularity, and so entitled to the bridge, and to con- 
vey it to Lamar. 

To this it is replied, in substance, that the decree was erro- 
neous, considered as pronounced in adversum. 

Lamar rejoins, — 

I. That the decree of the 21st of December, 1821, was by 
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consent of all parties in interest, —Shultz and McKinne, joint 
owners and partners, the Bank as mortgagee, and Breithaupt 
and others, creditors of said Shultz ; and, — 

1. That they and all claiming under them are estopped, by 
such consent, to insist on error in the decree. Webb v. Webb, 
3 Swanst. 658; Bradish v. Gee, Ambler, 229; 2 Daniell’s Ch. 
Pr. 617; Downing v. Cage, Eq. Cas. Abr. 165, § 4; Toder v. 
Sansam, 1 Bro. P. C. 469, 473, 476; Harrison v. Rumsey, 2 Ves. 
sen. 488; Wall v. Bushby, 1 Bro. Ch. 484, 485, 489; Norcot v. 
Norcot, 7 Vin. Abr. 398; Bernal v. Donegal, 3 Dow. P. C. 133; 
Mole v. Smith, 1 Jac. & Walk. 665. 

2. That there is no sufficient averment that McKinne did 
not consent to the decree of December, 1821, but only that he 
never consented to, or executed any power or authority to the 
commissioners to make said sale, or to execute any title to the 
purchaser; and that, after consent to the decree, his objection 
could not stop the sale, nor was a power of attorney requisite. 
Bradish v. Gee, Ambl. 229: Webb v. Webb, 3 Swanst. 658. 

3. The language of the bill, on the contrary, imports an ex- 
press averment that the decree was in fact made “ by consent 
of the parties, complainants and defendants.” 

4. Were there a direct denial, still a party cannot controvert 
the consent recited in the decree, — unless, perhaps, for fraud in 
its insertion. Downing v. Cage, Eq. Cas. Abr. 165, § 4; Nor- 
cot v. Norcet, 7 Vin. Abr. 398; Mole v. Smith, 1 Jac. & Walk. 
665; Biddle v. Watkins, 1 Pet. 686. 

5. A fortiori, not as against a purchaser under the decree, 
such party never having objected to the decree or sale, nor 
moved to have the “consent” stricken out, though before the 
court always, after twenty-four years from the decree of sale, 
and fifteen from its formal ratification and final decree. Voor- 
hees v. Bank of United States, 10 Pet. 449, 473; McKnight v. 
Taylor, 1 How. 161; Lupton v. Janney, 13 Pet. 385. 

6. McKinne not seeking as complainant the avoidance of 
the decree and sale oa that ground, Shultz cannot avail him- 
self of the error, as against McKinne, to enable him to avoid 
his own consent and acts. ‘Thomas v. Harvie’s Heirs, 10 
Wheat. 146; 6 Cond. R. 44, 47; Whiting v. Bank of United 
States, 13 Pet. 6. 

II. If the denial be adequate and allowable in itself, and 
available for Shultz, still, — 

1. No error, or omission, or false recital, or want of proof, or 
other error behind or on the face of the decree, the court hav- 
ing jurisdiction, can affect a purchaser under it. Simmes & 
Wise v. Slacum, 3 Cranch, 300; 1 Cond. R. 539, 541 ; Thomp- 
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son v. Tolmie, 2 Pet. 157, 167, 168, 169; United States v. Arre- 
dondo, 6 Pet. 729; Bank of United States v. Bank of Washing- 
ton, 6 Pet. 8, 16; Voorhees v. Bank of United States, 10 Pet. 
449, 472, 478; Shriver’s Lessee v. Lynn, 2 How. 43, 58; Grig- 
non’s Lessee v. Astor, 2 How. 319, 340-343; 10 Wheat. 192, 
199; 6 Cranch, 267. 

2. The denial of the consent is such, — for consent is in lieu 
of evidence or law authorizing such a decree ; and it is to deny 
a fact recited as the foundation of the decree; and if it be as 
recited, —a sufficient foundation for it. 

3. The inference, that McKinne’s refusal avoided the whole 
sale, impeaches the judgment of the court, ordering and con- 
firming the sale in spite of such want of consent ; i. e. the court 
erred in decreeing, upon consent of one, the sale of the whole, 
or of any part of the bridge. 

4. The allegation of the invalidity of the mortgage to the 
bank is likewise controverting the opinion of the court, that it 
was valid, so far as to authorize a sale, or it is entirely irrele- 
vant. 

So none of them avail, to impeach the title ofthe bank or of 
Lamar. 2 How. 43, 58; 2 Pet. 168; 10 Pet. 472, 473; Ben- 
nett v. Hamill, 2 Sch. & Lef. 577, 578. 

The denial of the consent recited does not show the decrees 
to be nullities; the consent is not the decree, but only waiver 
of objection to it; the decree is the act of the court,— valid as 
a decree on the subject-matter till reversed, in spite of the 
want of consent. So denial of consent removes that estoppel, 
only against showing errors in the decree. 

III. The absence of McKinne’s consent would not avoid 
the sale of the bridge. 

1. (a) The parties had a chattel interest, an estate for years 
only, in the franchise. 

(6) It was partnership property; and therefore one partner 
could dispose of the whole interest, so as to bind his copart- 
ner. Harrison v. Sterry, 5 Cranch, 289; 2 Cond. R. 260-263 ; 
Anderson v. Tompkins, 1 Brock. 456; Robinson v. Crowder, 
A McCord, L. R. 519. 

(c) McKinne being party to the suit with his copartner, and 
having never moved to avoid the sale, has, by his acquiescence 
and knowledge, ratified his partner’s act. Storrs v. Barker, 6 
Johns. Ch. 166, 169, 172; Wendell v. Van Rensselaer, 1 ib. 
354. 

(d) McKinne is barred by lapse of time from avoiding the 
sale for want of his consent ; and so are Shultz and his assignee, 
when relying on McKinne’s refusal. 
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2. The supposed pledge of the bridge is a legal nullity; 
for, — 

(a) It was, if any thing, a private understanding merely of 
the partners, that this fund should remain as security for the 
bills, which did not affect their power of disposal, as to third 
parties. Hawker v. Bourne, 8 Mees. & Wels. 710. 

(6) If publicly notified, it gave no lien on the bridge passing 
with the notes into each holder’ s hands. 

(c) There is no direct averment of any legal pledge creating 
alien on the bridge for holders of bridge bills, before other 
social creditors; nor of any disposition of, or agreement with 
reference to, the bridge, restraining the power of both or of 
either to sell it, —even were there one as to the application of 
its proceeds. 

(d) If such pledge avoided Shultz’s consent and sale of his 
interest, it must likewise avoid his assignment of his share un- 
der the South Carolina insolvent laws;—and so the trustee 
has no interest in the suit. 

IV. The sale, being regular, passed the whole interest of 
Shultz in the property ; and, — 

1. Its confirmation binds McKinne also. 

(a) It was virtually confirmed by payment and acceptance 
of the purchase-money, and possession of the bridge ; all which 
were acquiesced in. 

(6) By express decree. 

(c) Both Shultz and McKinne are estopped from alleging 
error by consent to the decree. (See cases cited above. ) 

(d) There is no suggestion that the counsel of “ defendants” 
assenting thereto did not then represent McKinne. 

(e) Even as to Shultz, it is not averred that his solicitor had 
ceased to be such; but only that he by his consent could not 
bind the fund nor the interests of the creditors. 

2. This decree is not shown to be void by any sufficient 
averment ; for, — 

(a) Being by consent, without dispute, no error can be al- 
leged against it other than such as shall go to to the jurisdic- 
tion of the court which gave it. 

(6) This decree was rendered by the Circuit Court in which 
the suit was brought; and it is not averred that it had not 
jurisdiction. 

(c) The denial of jurisdiction in the Supreme Court does not 
involve the denial of that of the Circuit Court, nor show that 
its decree is void ; for on certificate of division, the points cer- 
tified alone are before the Supreme Court; the cause remains 


below, and may be proceeded in there. 9 Stat. at Large, p.° 
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159, $ 6; Ogle v. Lee, 2 Cranch, 33; Harris v. Elliot, 10 Pet. 
25, 56; Davis v. Braden, 10 Pet. 286, 289; Adams & Co. ». 
Jones, 2 Pet. 207, 213, 214; White v. Turk, 12 Pet. 239, 240; 
United States v. Baily, 9 Pet. 267, 273, 274; Perkins v. Hart, 
11 Wheat. 237; Wayman v. Southard, 10 Wheat. 1; United 
States v. Briggs, 5 How. 208. 

Therefore, if the Supreme Court had jurisdiction, the cause 
was regularly remanded, and it was competent for the Circuit 
Court to render any decree it saw fit. If the Supreme Court 
had not jurisdiction, the cause remained before the Circuit 
Court, with like power of proceeding to decree. 

(d) But the facts averred do not show that the Supreme 
Court had not jurisdiction at January term, 1830; for though 
its opinion was ordered to be certified, it had not been done ; 
and till it had been done, it was competent for counsel to ask 
for its reinstatement by consent. 

It was also within their power to agree to, and of the court 
to allow, an amendment of the pleadings, not stating new 
points, but obviating obstacles to the decision of those certified. 
Bank of Kentucky v. Ashley, 2 Pet. 327, 328, 330; Woodward 
v. Brown and Wife, 3 How. 1, 2; Union Bank of Georgetown 
v. Geary, 5 Pet. 99, 111, 113; Holker v. Parker, 7 Cranch, 
436, 456; Osborn v. Bank of United States, 9 Wheat. 738; 
Jackson v. Stewart, 6 Johns. 34, 37, 296, 300; Henck v. Tod- 
hunter, 7 Har. & Johns. 275, 278. 

The order of January term, 1828, was predicated on “the 
present state of the pleadings,” and contemplated an amend- 
ment; and it could as well be allowed before the Supreme 
as the Circuit Court. Matheson’s Adm. v. Grant’s Adm., 2 
How. 263, 281; Marine Ins. Co. v. Hodgson, 6 Cranch, 206. 

(e) The Supreme Court having assumed jurisdiction, allowed 
‘the reinstatement, and certified the cause below for further pro- 
ceedings, it is not competent for any party or court to im- 
peach its jurisdiction. Voorhees v. Bank of United States, 10 
Pet. 474; Martin v. Hunter’s Lessee, 1 Wheat. 104; Ex parte 
Sibbald v. United States, 12 Pet. 492; Washington Bridge Co. 
v. Stewart et al., 3 How. 413, 424, 426; Skillern’s Exec. v. 
May’s Exec. 6 Cranch, 267. 

If, then, the decree of 1830 be not void, but valid as to all 
parties to it, then, — 

1. McKinne is expressly bound by it. 

2. It ratifies the sale, and thus. removes all difficulty arising 
from McKinne’s previous supposed dissent ; and, 

3. Thus Shultz being bound by the sale, and McKinne by 

50 * 
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the ratification, the whole interest in the bridge is concluded by 
consent decrees. 

V. The confirmation by final decree was not vitiated by 
failure to bring Shultz’s assignee before the court ; for 

1. The decree for sale was final and conclusive on Shultz’s 
whole interest. Ray v. Law, 3 Cranch, 179; Whiting v. Bank 
of United States, 13 Pet. 6, 15. 

2. The sale was merely execution of the decree, and confir- 
mation was the right of the purchaser, and of course, in the 
absence of cause shown. 

3. No cause is shown in this record, no irregularity or fraud, 
nor any grievance to the complainants’ assignee. 

And the confirmation pending the abatement or defectiveness 
of the suit by reason of the assignment and the absence of the 
assignee, is not error for which a bill of review will lie, unless 
the sale be impeached. 'Thomas v. Harvie’s Heirs, 10 Wheat. 
146; Whiting v. Bank of United States, 13 Peters, 15, 16. 

4. There were always parties before the court competent to 
act; for by the assignment the suit was not abated but defect- 
ive, and could be proceeded with if neither party required the 
assignee to be brought before the court and he did not come 
in. Story’s Eq. Pl. § 328; Sedgwick v. Cleaveland, 7 Paige, 
287, 289, 290, 291,292; Massey v. Gillelan, 1 Paige, 644. 

Shultz was still a necessary and proper party, and could for 
his own interest consent to the reinstatement and the amend- 
ment, — especially if assignee declined or neglected to proceed 
with the suit. Sedgwick v. Cleaveland, 7 Paige, 290; Mitf. 
Kg. Pl. by Jer. 65, note ¢. 

This assignment being out of the State where the suit was 
pending, if considered as made under a tribunal and law operat- 
ing in invitum, cannot operate on the fund in the hands of the 
Circuit Court, extraterritorially. Harrison v. Sterry, 5 Cranch, 
289; Blane v. Drummond, 1 Brock. 62. 

If voluntary, the assignee is bound by all proceedings before 
he is made party. Story’s Ey. Pl. $¢ 351; Mitf. Eq. Pl. by 
Jer. 73, 74. 

VI. This is a bill of review to vacate a decree, and to have 
the benefit of the proceedings. 

It is therefore barred by lapse of more than five years from 
the final decree, whether the decree of December, 1821, or 
May, 1822, or May, 1830. Thomas v. Harvie’s Heirs, 10 
Wheat. 146; Whiting v. Bank of United States, 13 Peters, 
13, 15. 

And treating the decree of December, 1821, and May, 1822, 
as final, by lapse of twenty years and laches and negligence. 
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VII. But, in fact, it appears that Lamar is not the purchaser 

of any thing that ever was the property of the complainants. 

The right claimed was a franchise to have a toll-bridge over 
a navigable river, held by acts of the Legislatures of South Car- 
olina and Georgia, for a limited time, which had expired when 
Lamar purchased the bridge, which then was held under a new 
grant. Laws of Georgia, for 1833, p. 40, 41, tit. Bridges; 9 
Statutes of South Carolina, 589, $24; 471, 472, $ 53; Act 
of Georgia, December 23, 1840. 

The record of the original cause, being in the Supreme 
Court, under the certificate of division, and being referred to 
in the bill, may be inspected. Bank of United States v. White, 
8 Pet. 262, 268. 

The franchise in this case was an incorporeal hereditament 
granted for a term of years to the grantees and their heirs, and 
could only exist by virtue of the acts of Assembly, and ceased 
on the expiration of the time limited. 2 Bl. Com. 37, 38; 2 
Inst. 220; Bank of Augusta v. Earle, 13 Pet. 595; People v. 
Thompson, 21 Wend. 235, 249, 250; 23 Wend. 537, 554, 564, 
569. 

That this franchise and the statute creating it are public in 
their nature. 9 Bac. Abr. 231, 232; 21 Wend. 235, 249, 250; 
15 Johns. 387, 389; Gresley on Eq. Ev. 293, 294; 1 Starkie 
on Ev. 196. 





The points made by Mr. McAllister and Mr. Johnson were © 
the following : — 

1st. That the present bill of revivor and supplement has not 
been exhibited in accordance with the practice and usages of 
courts of equity, and on that ground the demurrer must be sus- 
tained. Story’s Eq. Pl. ¢ 643; 1 Daniell’s Chan. Prac. 649 ; 
Wortley v. Birkhead, 3 Atk. 809, 811; Fletcher v. Tollett, 5 
Ves. 3. 

2d. That the present bill was filed without leave of the 
court and notice to the adverse party, on the erroneous suppo- 
sition that the original suit, the revival of which is the object 
of the present bill, had abated, whereas, by complainants’ own 
showing, it had only become defective, and, in such case, the 
court had no jurisdiction of the bill without previous leave 
given to file it, and due notice to the opposite party of the in- 
tention to file such bill, in compliance with the 57th Rule of 
Practice of the courts of equity of the United States. 1 
Howard, xviii.; 17 Law Library, 112; Story’s Eq. Pl. $ 383, 
note 3; 1 Daniell’s Ch. Prac. 75; Sharp v. Hullett, 2 Sim. & 
Stu. 496; Pendleton v. Fay, 3 Paige’s Ch. R. 206; Whitney 
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v. Bank of United States, 13 Peters, 13; 3 Daniell’s Ch. Prac. 
1733, 1737; 2 Ves. sen. 571, 577; Dexter v. Dexter, 4 Mason, 
304; Story’s Eq. Pl. $$ 466, 527, 528, 443; 1 Daniell’s Ch. 
Prac. 449, 625, 655 ; 4 Paige’s Ch. R. 639. 

3d. That where two complainants exhibit their bill, both 
must have an interest in the subject-matter of dispute, or else 
the demurrer will be sustained. Story’s Eq. Pl. $¢ 232, 509, 
544; 1 Daniell’s Ch. Prac. 347, 348, 361, 362, 617; The King 
of Spain v. Machado, 4 Russ. 225, 242 ; Abrahams v. Plestoro, 
3 Wend. 546. *: 

Ath. That, by their own showing, neither of the complain- 
ants in this case had such an interest as would authorize the 
filing of the present bill. 

1. As to Henry Shultz. His interest is concluded by the 
decree of 8th May, 18390, entered into by consent of his at- 
torney, who. was the attorney of record. Union Bank of 
Georgetown v. Geary, 5 Peters, 112, 113; Bradish v. Gee, Am- 
bler, 229; 5N. Hamp. 393; 4 Munroe, 377 ; 2 N. Hamp. 520; 
1 H. Black. 21; 17 Johns. 461; 16 Mass. 396; 7 Cowen, 744. 

2. That against this consent decree, no error can be alleged 
by him. Harrison v. Rumsey, 2 Ves. sen. 488; Monell v. 
Lawrence, 12 Johns. 534; Webb v. Webb, 3 Swanst. 658 ; 
Brown’s Parl. Cas. 244; 2 Daniell’s Ch. Prac. 1179, 1180. 

3. That he is concluded, by his acquiescence in this decree, 
from its date to 9th May, 1845, when present bill was filed. 

4. That he is concluded by his letters of attorney to Walker 
and Fitzsimmons, authorizing them to sell the Augusta Bridge, 
his consent to such sale, its sale under a power from him, and 
the subsequent confirmation of said sale by the consent decree. 

5. That present bill does not allege that Shultz is not con- 
cluded by said decree, but simply affirms that all his interest 
in the subject-matter had passed out of him, prior to the con- 
sent given to said decree by the solicitor of him, the said 
Henry Shultz, and that therefore said decree could not bind 
his (the said Shultz’s) creditors and assignees. 

Thus much for Shultz. 

5th. As to the other complainant, John W. Yarborough, he 
has no interest. 

1. He was not the assignee of Shultz, under the insolvent 
law of South Carolina. By the allegations of the bill, it ap- 
pears he was merely a trustee, appointed by a court of equity 
in that State to distribute the funds in that court belonging to 
an insolvent party. Such court did not, and could not, assign 
to the trustee the right to sue for money at the time in the 
registry of a foreign tribunal, nor could such appointment (if it 
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be deemed that the bridge was unsold at the time) pass real 
estate situate in Georgia. James’s Dig. Laws S.C. 121; 2 
Hill, 8. C. 468. 

2. Admitting, ex gratia, that Yarborough was assignee, duly 
appointed by an insolvent court, the assignment constituting 
him such assignee was in invitum in the State of South Caro- 
lina, and it could not on that ground operate a transfer of funds 
in the registry of the court of Georgia. Such assignment was 
not only im invitum, but was the creature of a local law of 
South Carolina, arf could have no extraterritorial operation 
to pass property in Georgia. The general right of a foreign 
assignee to sue may be admitted; but it will be contended, 
that right is based upon national comity, and is admitted 
only when neither the State in which he seeks to sue, nor her 
citizens, would suffer injury from the application of the for- 
eign law ; that the consent decree was in the nature of a settle- 
ment between debtor and a creditor without notice of change 
of interest, and the application of a foreign law, to the detriment 
of the latter, would be as unjust as it would were it permitted 
by its application to cut out a domestic creditor in favor of a for- 
eign assignee. Story’s Eq. Pl. §¢ 379; Sugden on Vendors, 460, 
537; Picquet v. Swan, 5 Mason, 40; 1 Story’s Eq. Jur. $ 406; 
Calvert’s Equity, 102; Bishop of Winchester v. Payne, 11 Ves. 
194, 197; 2 Ves. & Beames, 199, 205; Sugden on Vendors, 
538 ; 3 Atk. 392; Bald. C. C. 45, 296; 1 Wendell’s Black. 441, 
note; Fenwick v. Sears, 1 Cranch, 259; Dixon’s Ex. v. Ram- 
say, 3 Cranch, 319; 1 Kirby, 313; 6 Binney, 353; 1 Har. & 
McHen. 236; 2 Hayw. 24; 20 Johns. 227; 3 Wend. 538; 2 
Kent’s Com., Lec. 37, pp. 40, 46, 407, 408 (2d ed.); 1 Mill’s 
Cond. Rep. 8. C. 283; 4 McCord, 519, 367 ; 2 Hill, 8S. C. 601; 
5 Cranch, 302; 12 Wheaton, 213, 356; 5 Howard, 295; 1 
Brock. 203, 211; 9 Johns. 64. 

Thus much for the interest of Yarborough. 

6th. It will be contended that John W. Yarborough must be 
a privy or a stranger to Henry Shultz. If the former, he is 
bound by the letter of attorney of Shultz to Walker and Fitz- 
simmons, — his consent. to the sale of the bridge and all his 
previous acts, —in a word, if Yarborough was a privy, he comes 
in pendente lite, and must come in pro bono et malo. On the 
other hand, if Yarborough be a stranger, he is clearly not enti- 
tled to revive the proceedings of another for his own benefit. 

Should it be urged again, as it was in the court below, that 
all that was done by Shultz was done coram non judice, and 
void, we shall answer, — 

1. If the proceedings were void, (which is by no means ad- 
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mitted,) what was done by Shultz was good as matter of con- 
tract, having received his assent. 

2. If the proceedings were void, how comes it complain- 
ants seek to revive a nullity ? 

3. We shall contend that the proceedings were not void, and 
that the decree cannot be impeached in the manner attempted 
by the present bill. 

7th. We shall argue that the assignee (the only one appoint- 
ed by the insolvent court) having disclaimed, Shultz, in 
whom the legal title was, became by implication the trustee 
of his creditors, and thus all parties were before the court at 
the time the decree was rendered. ‘Tunno v. Edwards, 2 Cond. 
Rep. 8. ©. 674 (Treadway’s ed. ). 

8th. If none of foregoing grounds be sustained by the appel- 
late tribunal, the bill to which demurrer has been filed will be 
viewed in the attitude it professes on its face to hold, — that 
of a bill of revivor and supplement, —and it will be contended 
that, the object of the bill being to revive a portion of the pro- 
ceedings and to set aside the decree, the demurrer must be sus- 
tained, such not being the office of a bill of revivor and sup- 
plement. Story’s Eq. Pl. $$ 257, 333, 344, 354, 377, 383, 
386, 617; Pendleton v. Fay, 3 Paige’s Ch. R. 204, 206 ; 3 Dan- 
iell’s Ch. Prac. 1739. 

9th. It will be contended that the present bill is in truth a bill 
of revivor and supplement, in nature of a bill of review ; but as 
such it cannot be sustained, because such bill can only be filed 
within five years after decree rendered, for error of law ap- 
parent on the face of the decree, or with leave of the court 
upon affidavit of new facts recently discovered. Story’s Eq. 
Pl. $$ 404, 405, 407, 409, 412, 417; Webb v. Pell, 3 Paige’s 
Ch. R. 368; Whiting v. Bank of United States, 13 Peters, 6; 
Dexter v. Arnold, 5 Mason, 308; 10 Wheat. 146; Story’s Eq. 
Pl. § 426; Mussell v. Morgan, 3 Bro. Ch. R.79; Style v. Mar- 
tin, 1 Ch. Cases, 151; Monell v. Lawrence, 12 Johns. 535; 
Kennedy v. Daly, 1 Sch. & Lef. 355, 374. 
~ 10th. It will be argued that the demurrer must be sustained 
by reason of the decree of May, 1830, the whole case being 
res adjudicata. 'That there was no error in said decree or the 
proceedings on which it was founded, which could have the 
effect to impeach its validity. 

That admitting there was error, it was merely one of plead- 
ing, which did not vacate the decree, and giving to it the fullest 
effect, it could only render the decree voidable, to be set aside 
on appeal. Story’s Pl. $§ 10, 638; 2 Smith’s Leading Cases, 
440; 1 Bibb, 262; 2 Howard, 497; Breese, 31; Coxe, 31, 70; 
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3 McCord, 280; Case of the Blaireau, 2 Cranch, 203; Jackson 
v. Ashton, 10 Peters, 480; Kempe’s Lessee v. Kennedy, 5 
Cranch, 173; Skuillen’s Ex’rs v. May’s Ex’rs, 6 Cranch, 267 ; 
McCormick v. Sullivan, 10 Wheat. 199; Case of Tobias Wat- 
kins, 3 Peters, 203; Washington Bridge Co. v. Stewart et al., 
3 Howard, 413; Voorhees v. Bank of United States, 10 Wheat. 
473; 6 Howard, 39; Chancellor Harper’s opinion in Yar- 
borough, Trustee, and Shultz, v. Bank of the State of Georgia 
and others, MS.; Ex parte Bradshaw, 7 Peters, 647. That, 
so far from being a*nullity, the decree placed the Bank of the 
State of Georgia, and those claiming under them, in the atti- 
tude of bond fide purchasers for a valuable consideration at a 
judicial sale, and that in favor of them the maxim of omnia 
presumuntur rite acta will apply. Bennett v. Hamill, 2 Sch. 
& Lef. 566; Lloyd v. Johnes, 9 Ves. 37; Denning v. Smith, 3 
Johns. Ch. 344. 

Lastly, it will be argued that, upon the ground of a general 
want of equity on the part of complainants, —the demurrer must 
be sustained, and the decision of the court affirmed. Megham 
v. Mills, 9 Johns. 64; 4 Ves. 387; 16 ib. 467; 18 ib. 425; 1 
Kelly, (Geo.) 193; Ex parte Ruffin, 6 Ves. 119; Ex parte 
Williams, 11 Ves. 3; 2 Story’s Eq. Jur. 736; Elmendorf »v. 
Taylor, 10 Wheat. 168; Foster v. Hodgson, 19 Ves. 185; 
Gregory v. Gregory, Coop. 201. 


Mr. Sergeant, for the city of Augusta, made the following 
points : — 

I. That the decree of the Circuit Court of the United States, 
made in the year 1830, is final and conclusive, and cannot be 
appealed from, reviewed, or set aside, nof questioned ; and this 
appears upon the complainants’ bill. No court of equity, there- 
fore, can maintain such a bill. 

The principle thus stated is so familiar and settled, that no 
authority is necessary for it. One case, however, may be re- 
ferred to, because the decision was between the same parties, 
on the very same points, upon full hearing, by a court entitled 
to the peculiar respect of these parties complainants, being the 
highest court of the State of South Carolina, of which State 
both of the complainants are citizens, of whose laws it is the 
highest evidence. Yarborough and others v. The Bank of the 
State of Georgia and others, Chancellor Harper’s opinion, p. 
113. affirmed in the Equity Court of Appeals, at Columbia, p. 
120. 'The grounds of the affirmance sufficiently appear in the 
assignment of errors, pp. 118, 119. 

If. It is argued in the bill, that Yarborough was not a party. 
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Referring only to the s statement in the complainants? bill, which 
is open on the demurrer, the first remark to be made upon it is, 
that Yarborough and Shultz are joint complainants, making a 
joint statement, and uniting in one prayer for relief. If Yarbor- 
ough really had any equity of his own, and Shultz only the 
contrary of equity, by whatever name called, it would not fol- 
low, it may be admitted, that he would not have a right to sue 
out an original bill, according to his equity. It may be adinit- 
ted, further, that he might have a right to make Shultz a party 
defendant. But if they unite in one right, it must be obvious 
that the want of equity of the one must be available against 
both, and is demurrable. See Makepeace v. Haythorne, 4 Russ. 
244; Redesd. 283, note 2. 

There is another remark to be made. In the original bill, 
Shultz and one Breithaupt were complainants, and they pro- 
ceeded together as joint complainants, throughout all the stages 
of the case, including the final decree. Breithaupt acquiesces 
in the decree, and, no doubt, had the benefit of it. He sepa- 
rates from Shultz, and is not a complainant here. Thus, then, 
in this bill, which professes to be in the nature of a bill of re- 
vivor, and supplemental bill, one of the original complainants 
is laid aside or retires, and a new complainant is brought in 
and made a party. This is somewhat extraordinary. 

But, further, in the bill there is a want of equity, in two 
essential particulars. The complainants nowhere deny that 
Yarborough knew of the pendency of the case in the Circuit 
Court of the United States for the State of Georgia. Shultz 
does not deny that Yarborough knew of it. In point of fact, 
it is very plain that he did know. In point of equity it was 
his duty to know, and in duty Shultz was bound to inform 
him. Nothing but a clear and positive denial could be admis- 
sible, and that would hardly be credible. Without such an 
averment, it becomes a fact in this case, that Yarborough did 
know. That Shultz did know, it is needless to say. If, with 
this knowledge, Yarborough stood by, and suffered Shultz to 
‘proceed with the suit, until a final decree was made, and years 
after, what pretence of equity can he have? ‘They do aver, 
both of them, that the bridge property and rights became vest- 
ed in Yarborough (which, by the by, is matter of law as to 
which the highest judicial authority in South Carolina has pro- 
nounced them to be wrong), and they also aver, that no act 
or consent of Yarborough or of Shultz, could impair the right. 
But they nowhere aver that there was no.such act or consent, 
as a fact, nor that Shultz did not act under the anthority and 
with the knowledge, consent, and approbation of Yarborough. 
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They attempt, also, to bring in question the authority of the 
solicitor who acted for the complainants; which is a question 
not inquirable into here. If it were, it is only necessary to 
say, that the decree went down to the Circuit Court, was en- 
tered there, and the money raised from the sale of the mort- 
gaged property distributed under it, without objection then, or 
for fifteen years afterwards, when, for the first time, Mr. Yar- 
borough comes in with Mr. Shultz. If Mr. Yarborough thus 
neglected his duty, the creditors (if there be any) have their 
remedy against him for his misconduct and neglect. 

But is it true, that Mr. Yarborough, under the insolvent law 
of South Carolina, acquired such a right as is here insisted 
upon? What the date of the assignment to him was is not 
stated in the bill; but it appears in the exhibits to have been 
on the 18th of December, 1830. The complainants allege that 
it related back to the 13th of October, 1828. Whether it did 
so or not is for the present purpose immaterial. The opera- 
tion of the assignment upon real estate and franchises within 
the State of Georgia, and then, at the instance of the insolvent 
himself, in the custody of a court in the district of Georgia, 
and under the actual exercise of jurisdiction by such court, — is 
it such in law that if the assignee be not made a party, the 
suit must abate or the jurisdiction be rendered inoperative ? 
This is the question. ‘l’o establish it would require that 
South Carolina had attempted such extraterritorial legislation, 
and the next, that Georgia submitted and agreed to it; but 
South Carolina did not, and does not so interpret her legis- 
lation, nor suffer her citizens so to interpret it. This has 
been distinctly decided by the highest court of South Caro- 
lina. Chancellor Harper’s opinion, 116. This is conclusive 
authority. It is unnecessary to cite others. 

The fact of the bridge being partly in each State, as to its 
effect upon the jurisdiction, may be considered as decided by 
the same case. 

But supposing the last objection out of the way, would an 
insolvent assignment operate in sucha suit? It is not meant 
to inquire whether the assignee, upon his own application, 
made in due time, might be permitted in equity to become 
a party, or at all events to give notice of his right in some 
way upon the record. At law, he may have a suit marked to 
his use. But bankruptcy does not abate a suit, at law or in 
equity. 1 Cook’s Bankrupt Law, 558, 560. The suit goes on. 
If the complainant become a bankrupt, his assignee may come 
in by supplemental bill. It depends upon himself whether he 
will or not. In either case, the suit goes on. He cannot file 
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a bill of revivor. Neither was it the business of the defend- 
ant to require or compel him to come in. It was the business 
and duty, therefore, of Mr. Yarborough himself, to come in. If 
he neglected it, to the prejudice of his cestui que trusts, they 
must sue him. But he was not a necessary party. Nor is it 
necessary that he should state the bankruptcy, (Redesd. 282, 
note m,) even in a case then pending. It is not an abatement. 
Cooper’s Equity Pleadings, 76, 77, and note. 

Ill. There is another want of equity in the bill, believed to 
be decisive in itself, against both the complainants. In such a 
bill, the complainants must state their whole equity, negatively 
as well as affirmatively. They must deny all such things, 
within their own knowledge, as take away any seeming equity, 
—not argumentatively, or by inference, but distinctly and pos- 
itively, as matters of fact. ‘The bridge property was sold, by 
order of the court, and with the consent of parties, and con- 
verted into personalty. ‘The sale itself, and its effects, will 
presently be considered more particularly, under another head. 
The objection now offered is this, — that neither of these com- 
plainants denies the receipt of part or parts of the considera- 
tion, —and neither of them avers, that it did not go to the 
benefit of the creditors. If it did, they can have no equity. 

IV. So far, the answers in law upon the demurrer apply to 
the whole case. There are two remaining, peculiar to the city 
of Augusta, which are to be considered, and each in itself de- 
cisive. 

First. It appears from the present bill, that the Bank of 
Georgia instituted a suit upon the mortgage in the State court 
of Georgia, which was so proceeded in, that there was a decree 
of foreclosure and sale, and a sale was about to be made under 
it. In this state of things, the suit in the State court being 
finally ended, including, of course, a decision upon the validity 
of the mortgage, Breithaupt and Shultz filed their bill on the 
equity side of the Circuit Court of the United States for the 
District of Georgia, praying an injunction in the mortgage case, 
and certain other cases, and the assumption of jurisdiction in 
the whole matter. On the 13th day of June, 1821, an injunc- 
tion was ordered “to stay the sale of said bridge, until the fur- 
ther order of the Circuit Court of the United States should be 
had thereon.” ‘This injunction was granted to the complain- 
ants, who, taking the benefit, were bound by theterms. On 
the 21st of December, 1821, “with the consent of the parties, 
complainants and defendants,” the Circuit Court appointed 
Freeman Walker and Christopher Fitzsimmons commissioners 
to make a sale of the bridge and appurtenances as mortgaged 
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to the bank, and required the parties to execute powers of at- 
torney to the commissioners. The complainants executed 
powers of attorney. Colonel McKinne, who was a defendant, 
refused. This being reported, the court, on the 13th of May, 
1822, “by consent of complainants,” ordered a sale. On the 
18th of November, 1822, a sale was made, returned, the money 
brought into court, and the sale confirmed by the court, with- 
out exception. At this sale, the Bank of Georgia became the 
purchaser. The Bank of Georgia, in 1838, sold to Gazaway 
B. Lamar, for a full and valuable consideration ; and in 1840, 
Lamar, for a full and valuable consideration, sold to the city 
of Augusta. By the final decree, which was a consent decree, 
the whole of the proceeds were distributed according to the 
agreement of parties filed on record. 

Thus, then, it appears that the title of the city of Augusta 
is derived directly from the sale of the 28th of November, 
1822, and gives them all the right which was acquired by the 
Bank of Georgia, under that sale. Now, this was long before 
Yarborough acquired any right, even if his assignment could be 
shown to relate back to the alleged assignment to Harrison, 
which the complainants state to have been on the 13th of Oc- 
tober, 1828. Up to the sale, and six years after, the whole in- 
terest was in Shultz alone, and there was no such being in ex- 
istence as Yarborough, assignee. The sale was, therefore, good. 

It has been already shown that the Circuit Court had juris- 
diction, the alleged defect in the bill being no defect at all. 
The sale, therefore, is a sale by the order of acourt of compe- 
tent jurisdiction, regularly conducted, confirmed by the court 
without objection, and the proceeds brought into court, and af- 
terwards distributed by a decree of the court. Can it be neces- 
sary, or would it be respectful to the court, to argue that the 
purchaser at such a sale is protected by the law? ‘There was 
no equity of redemption remaining; the whole was_ sold. 
There was nothing to come to Yarborough, or any body else, 
by assignment from Shultz. 

But suppose there was a want of jurisdiction. It is not ne- 
cessary to remind the court that that is only error, and even a 
reversal for error would not affect the title of a purchaser. 
Neither is it necessary to say what a singular equity it would 
be which was founded on his own defect in his own pleadings, 
especially after so great a lapse of time. The law is well set- 
tled. It is a general rule, “ that the purchaser shall not lose 
the benefit of his purchase by any irregularity of the proceed- 
ings in a cause.” Sugden (5th ed.), 46. All that the purchas- 
er is bound to see is, that, as far as appears upon the face of the 
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proceedings, there is no fraud in obtaining the decree. It is not 
pretended here, that there was any fraud. The complainants 
do not allege that there was. There is no pretence of that 
kind set up. 

Secondly. If the want of jurisdiction in the Circuit Court, 
for the reason alleged, were made out, (as it is not,) still Shultz, 
and those claiming under him, would be estopped in equity 
from disputing the title derived from the sale. Yarborough, as 
has been seen, derives from Shultz, by an assignment not 
claimed to be earlier than six years after the sale, and is affected 
by all that was previously done precisely as Shultz was. He 
took, subject to whatever equity or right there was then exist- 
ing. 

V. The complainants attempt in their bill to say something 
about notice. ‘They do not say that the Bank of Georgia had 
any notice. So far, they must admit the title of the Bank of 
Georgia to be, on this ground, unassailable. The title of the 
Bank, they admit, was conveyed to Mr. Lamar, and by him to 
the city of Augusta. The Bank of Georgia does not dispute 
it. One is at a loss to conceive whence and how these com- 
plainants get any right to inquire into the consideration. If 
there were a defect in the title of the bank, the question of 
consideration and notice might arise,—but not here. If the 
title of the bank was good, so was the title of Mr. Lamar, and 
so is the title of the city of Augusta. The saying about no- 
tice (for it cannot be called an averment) is altogether defec- 
tive and insufficient, for want of explicitness and intelligible 
particularity. 

VI. There is still a further want of equity, or, more precisely 
speaking, a negative of equity, showing that, at the time of this 
suit instituted, the complainants had no right at all. The right 
they had was derived from legislative acts of the State of 
Georgia, both limited in time. The time expired, and the re- 
spective Legislatures, in the year 1840, granted the property and 
privileges to the city of Augusta. The construction of this in 
equity has been determined in South Carolina, in the case be- 
fore referred to. Chancellor Harper’s opinion, p. 114. This 
appears in the complainant’s bill. 

VII. As to the suggestion loosely thrown out in the bill, that 
the two ends of the bridge were in different States, it is not 
easy to perceive how any equity can grow out of it. All that 
it would amount to would bea question of jurisdiction. But 
that was waived and lost. It might have been pleaded to the 
jurisdiction of the State court of Georgia. No such plea was 
put in, and the court made a decree, which has never been ap- 
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pealed from, nor set aside, nor reversed. In the Circuit Court 
it was not objected to. All that was asked was to enjoin the 
sale by the State court, and take the sale and distribution of 
the proceeds into the hands of the Circuit Court, and this was 
asked, consented to, and carried through by the present com- 
plainant, Shultz. And further, the sale and conveyance were 
made under his power of attorney, so that the present owners 
hold under his own deed. 

There are two points which have been touched incidentally 
in the preceding statement, which might be insisted upon more 
at large; namely, the title of the city of Augusta, as a bond 
fide purchaser, and the length of time. The bill states that the 
purchase was made on the 21st day of January, 1840. This 
was upwards of seventeen years after the sale. It was upwards 
of eleven years after the final decree, which placed it beyond 
the reach of an appeal; beyond the reach equally of a bill of 
review, which has the same limit at least as an appeal; and, in 
truth, unassailable in any way, in the same jurisdiction; while 
by its own nature it was protected from being questioned col- 
laterally. What can be meant by the alleged notice, therefore, 
it is impossible to conceive. Several more years elapsed, as 
has been seen, before the complainants themselves awakened 
to the consciousness that there was any thing to take notice of. 
They slumbered on until 1845, before they commenced this 
suit, giving no sign but of profound acquiescence in what had 
been done. What notice had the city of Augusta to the con- 
trary? This is the grossest laches, or worse. Hither destroys 
all pretence of equity. 

There might be added some points upon the form of pro- 
ceeding here adopted. If they should be deemed necessary, 
they will be presented in a separate paper. 


Mr. Justice McLEAN delivered the opinion of the court. 

Henry Shultz and Lewis Cooper, in the year 1813, obtained 
from the State of South Carolina a charter for a bridge over 
the Savannah River, opposite the town of Augusta, in Georgia, 
for the term of twenty-one years; and in 1814 the State of 
Georgia granted to them a charter for the term of twenty years. 
In 1816, Henry Shultz and John McKinne, being the joint 
owners of the bridge, formed a partnership in the business of 
banking, under the name of the “ Bridge Company of Augus- 
ta”’; the bridge was valued at seventy-five thousand dollars, 
and it, with other property named, constituted the partnership 
stock. In 1818, Shultz sold and transferred his interest in the 
partnership to Barna McKinne. ‘The consideration of this 

51* 








606 SUPREME COURT. 


Kennedy et al. v. Georgia State Bank et al. 











purchase was the sum of sixty-three thousand dollars, which 
Shultz owed to the firm, and which was credited to him on 
their books. 

In a short time, the firm became greatly embarrassed. Among 
other debts, they owed to the Bank of the State of Georgia the 
sum of forty thousand dollars ; and they obtained from it a fur- 
ther loan of fifty thousand dollars, with the view, as was stated, 
to relieve the Bridge Company. 'To secure the payment of 
the sum of ninety thousand dollars to the bank, the McKinnes 
mortgaged the bridge, eighty negroes, and some real estate, the 
10th of June, 1819. Previous to this the “ Bridge Bank” 
stopped payment. On being informed of this fact, Shultz re- 
sumed his place in the firm, by procuring a transfer of Barna 
McKinne’s interest. He advanced fifteen thousand dollars of 
his own funds to pay deposits in the bank, and took other 
steps, with his partner, to sustain the credit of the bridge bills 
in circulation. 

In 1821, a petition was filed by the Bank of Georgia, in the 
Superior Court for Richmond County, praying a foreclosure of 
the above mortgage ; and at the May term of that court, a rule 
was entered to foreclose the mortgage, unless the principal and 
interest due on it should be paid; and at May term, 1822, the 
rule was made absolute. The sum of $69,493 was found to 
be due to the bank on the mortgage, and the property was di- 
rected to be sold. The sale was enjoined by Shultz, Christian 
Breithaupt, and others, by filing a bill against the bank in the 
Circuit Court of the United States for the District of Georgia, 
which,-among other things, prayed that the property might be 
sold, and the proceeds applied to the payment of the creditors 
of the Bridge Company, and particularly to those who had ob- 
tained judgments. An order was made for the sale of the 
bridge, and commissioners were appointed to make the sale. 
The sale was made on the 28th of November, 1822, to the bank, 
for the sum of seventy thousand dollars. For this amount the 
bank issued scrip, which, by the order of the court, was depos- 
ited with its clerk. 

In the further progress of the suit, the judges of the Circuit 
Court were opposed in opinion on the following points: — 1. 
Whether the complainants were entitled to relief. 2. What 
relief should be decreed to them. These points being certified 
to the Supreme Court, at the January term, 1828, the cause was 
dismissed for want of jurisdiction. The record did not show 
that a part of the defendants were citizens of the State of Geor- 

ia. 

At the January term of the Supreme Court in 1830, Messrs. 
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Wilde and McDuffie, being counsel for the parties, agreed in 
writing that the cause should be reinstated, and that the plead- 
ings should be amended by alleging, “that the stockholders of 
the bank were citizens of Georgia,’ and that the cause be ar- 
gued. ‘The court dismissed the case, on the ground that the 
whole cause was certified, and not questions arising in its prog- 
ress. And the case was remanded to the Circuit Court, with 
* directions to proceed according to law.” 

This mandate was received by the Circuit Court at their May 
term, 1830, and the case was reinstated on the docket. And at 
the same term “the cause came on to be heard on the amended 
bill, answers, exhibits, and evidence, and the court having con- 
sidered the same, it was ordered and decreed, that the sale of 
the Augusta bridge, made by virtue of certain powers of attor- 
ney and the consent of the parties, and held and conducted un- 
der the direction of commissioners heretofore appointed under 
this court, be, and the same is hereby, ratified and confirmed, 
and the said Bank of the State of Georgia vested with a full, 
absolute, and perfect title to the said bridge and its appurte- 
nances, under the said sale, freed, acquitted, released, and dis- 
charged from all manner of liens, claims, or encumbrances, at 
law or in equity, on the part of the said Henry Shultz, John 
McKinne, Barna McKinne,” &c. 

“And it is further ordered and decreed by the court, by and 
with the consent of the parties, complainants and defendants, 
that the scrip issued by the Bank of the State of Georgia for 
the sum of seventy-one thousand six hundred and eighty-six 
dollars and thirty-six cents,” &c., “be cancelled and delivered 
up to the bank by the clerk,” &c., “and that the bill of com- 
plaint as to the several other matters therein contained, be dis- 
missed, with costs.’”’ Under which decree is the following agree- 
ment: —‘‘ We consent and agree that the foregoing decree be 
entered at the next or any succeeding term of the said Circuit 
Court of the United States, District of Georgia” ; signed, ‘‘ George 
McDuffie, Sol. for complainants, and R. H. Wilde, Sol. for de- 
fendants.” Dated Washington, 10 April, 1830. And the court 
say, —‘“‘ The within decree having been drawn up, agreed to, 
and subscribed by the solicitors, on behalf of the parties, com- 
plainants and defendants, on motion of Mr. Wilde, ordered that 
the same be filed and entered as the decree of this court,” 
signed by both of the judges. 

Fifteen years after the above decree was entered, the bill now 
before us was filed by Yarborough, as trustee of Henry Shultz, 
an insolvent debtor, and for the creditors of Henry Shultz, and 
Henry Shultz in his own right, which they say is “in the na- 
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ture of a bill of ‘revivor and supplement,” against the Bank of 
the State of Georgia, the City Council of Augusta, John Mc- 
Kinne, and Gazaway B. Lamar. In this bill the proceedings in 
the original suit are referred to, and many of them stated at 
length, and they are made a part of the present procedure. And 
the complainants pray that the said original bill, with all its 
amendments, the answers, decrees, decretal orders, and evidence, 
may be reinstated and revived for the causes set forth, to the 
extent of the several interests of the parties to this bill. 

By way of supplement, the complainant Shultz states, that 
under the insolvent debtors act of South Carolina, he executed 
an assignment of all his estate, in trust for his creditors, to 
Thomas Harrison, on the 13th of October, 1828. That his in- 
terest in the bridge was transferred by this assignment. After- 
wards, the complainant, John W. Yarborough, was appointed 
trustee of Shultz for the benefit of his creditors. That the 
bridge and its appurtenances having been originally pledged, as 
copartnership property, by John McKinne and Shultz for the 
redemption of the bills issued by them, the lien, never having 
been released, still remains. And if the mortgage executed to 
the bank be valid, the bank and all claiming under it occupy 
the ground of mortgagees in possession, and are bound to ac- 
count for the rents and profits of the bridge, the same never 
having been sold under the foreclosure of the mortgage. That 
the bridge and its income are first liable to the redemption of 
bridge bills. After these are paid, one half of the surplus in 
the hands of the complainant, Yarborough, as trustee, to satisfy 
the creditors of Shultz, &c. 

On the 4th of May, 1838, the bank conveyed its interest in 
the bridge to G. B. Lamar, for the sum of seventy thousand 
dollars, by a quitclaim deed. That Lamar purchased with a 
full knowledge of the title, and held the same, receiving the 
profits, up to 21st January, 1840, when he conveyed his inter- 
est in the bridge to the City Council of Augusta, for the sum 
of one hundred thousand dollars. That the city corporation 
had full knowledge of the claims on the bridge. The Legisla- 
tures of Georgia and South Carolina extended their charter of 
the bridge to the bank, on the 23d of December, 1840, reserving 
all liens upon it. That Yarborough, as trustee, out of the sale 
of the property of Shultz, paid bridge bills and judgments on 
such bills to the amount of about seventy thousand dollars, and 
that the unsatisfied creditors have the equity of now requiring 
a like amount of the copartnership property of the bridge com- 
pany to be applied in payment of their individual claims. And 
in addition to the above payment, Shultz avers that he has paid 
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out of his private means, for the redemption of bridge bills, a 
sum of about one hundred and fifty-three thousand two hun- 
dred and ninety-six dollars. ‘That the total amount paid by 
him out of his private funds, on account of bridge bills, was four 
hundred thousand eight hundred and twenty-six dollars, which 
he insists in equity he is entitled to receive, next after the re- 
demption of the outstanding bridge bills. There is outstanding 
in bridge bills about the sum of ninety-two thousand dollars. 

And the complainants allege that the decree, as entered on 
the original bill, is void as to all the parties except as regards 
the claim of Breithaupt, as the solicitor for the complainants in 
said bill did not represent the creditors of Shultz, and that no 
act of the solicitor could impair their rights. That all the right 
of Shultz passed out of him by virtue of his assignment for the 
benefit of his creditors. That the decree was a fraud upon 
them. ‘That the sale of the bridge by the commissioners was 
void, as John McKinne, an equal partner of Shultz, never as- 
sented to it. That the Bank of Georgia, and all those who 
have held and are now holding under it, are in equity bound to 
account. But if the sale of the bridge shall be held valid, the 
complainants allege that the bank is bound to account for the 
amount of the purchase-money and interest, and for the net 
sum of tolls received. And the complainants pray, that the 
original bill, with all the proceedings thereon, may be revived, 
and stand as before the decree was entered in 1830; that the 
said decree may be opened, reviewed, and reversed; that the 
mortgage to the bank may be declared null and void; and that 
the sale may be set aside, &c. 

The defendants demurred to the bill, on the ground “ that 
the complainants have not, by their bill, made such a case as 
entitles them in a court of equity to any discovery from the de- 
fendants respectively, or any or either of them, or any relief 
against them or either of them, as to the matters contained in 
the bill,” &c. And afterwards John McKinne filed his answer, 
admitting the general allegations in the bill. 

This bill has been considered by some of the defendants’ 
counsel as a bill of review. But it has neither the form nor 
the substance of such a bill. Since the ordinances of Lord 
Bacon, a bill of review can only be brought for “error in law 
appearing in the body of the decree or record,” without further 
examination of matters of fact; or for some new matter of 
fact discovered, which was not known and could not possibly 
have been used at the time of the decree. But if this were a 
bill of review, it would be barred by the analogy it bears to a 
writ of error, which must be prosecuted within five years from 
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the rendition of the judgment. Whiting et al. v. Bank of the 
United States, 13 Peters, 15. 

Nor is this properly denominated a bill of revivor. When, in 
the progress of a suit in equity, the proceedings are suspended 
from the want of proper parties, it is necessary to file a bill of 
revivor. A supplemental bill is filed on leave, and for matter 
happening after the filing of the bill, and is designed to supply 
some defect in the structure of the original bill. But this does 
not appear to be strictly of that character. The complainants 
denominate it a bill “in the nature of a bill of revivor and 
supplement.” It must be treated as an original bill, having 
for its objects the prayers specifically set forth. 

The proceedings on the original bill, under which the prop- 
erty now claimed was sold, are not before this court, in their 
appellate character. We cannot correct the errors which may 
have intervened in that procedure, nor set it aside by a reversal 
of the decree. That case iscollateral to the issue now before us. 

The complainants insist, that the proceedings in the original 
suit, embracing the interlocutory decree under which the prop- 
erty was sold, and the consent decree of the 6th of May, 1830, 
were void for want of jurisdiction in the Circuit Court. It is 
not necessary now to inquire, whether the Circuit Court had 
power to enjoin proceedings under the judgment in the State 
court. The injunction was issued at the instance of Shultz, 
and for his benefit, and no question of jurisdiction was raised. 
But as there was no allegation in the original bill of citizenship 
of the-stockholders of the Bank of Georgia, it is supposed the 
proceedings were coram non judice. 

When the points on which the opinions of the judges of the 
Circuit Court were opposed were brought before the Supreme 
Court, at their January term, 1828, the cause was dismissed for 
want of jurisdiction. But afterwards, at the January term, 
1830, of the Supreme Court, by the agreement of counsel, the 
_record was amended by inserting the allegation, ‘that the 

stockholders of the bank were citizens of Ggorgia,” and the 
cause was reinstated on the docket, and dismissed because the 
whole case was certified, and not the points on which the judges 
differed, as required by the act of Congress. The cause was 
sent down to the Circuit Court by a mandate, which directed 
that court to proceed therein according to law. 

This court, it is contended, have no power to amend a rec- 
ord brought before them, and consequently the above entry 
was void. 

, There is nothing in the nature of an appellate jurisdiction, 
proceeding according to the common law, which forbids the 











JANUARY TERM, 1850. 611 





Kennedy et al. ». Georgia State Bank et al. 





granting of amendments. And the thirty-second section of the 
Judiciary Act of 1789, allowing amendments, is sufliciently com- 
prehensive to embrace causes of appellate, as well as original juris- 
diction. 1 Gallis.C.C.22. But it has been the practice of this 
court, where amendments are necessary, to remand the cause 
to the Circuit Court for that purpose. The only exception 
to this rule has been, where the counsel on both sides have 
agreed to the amendment. ‘This has been often done, and it 
has not been supposed that there was any want of power in the 
court to permit it. The objection is, that consent cannot give 
jurisdiction. This is admitted; but the objection has no ap- 
plication to the case. Over the subject-matter of the suit and 
of the parties, the court had jurisdiction, and the amendment 
corrected an inadvertence, by stating the fact of citizenship 
truly. 

When a cause is brought before this court on a division of 
opinion by the judges of the Circuit Court, the points certified 
only are before us. The cause should remain on the docket 
of the Circuit Court, and at their discretion may be prosecuted. 

But if no amendment had been made, would the orders and 
decrees in the case by the Circuit Court have been nullities ? 
That they have been erroneous, and liable to be reversed, is ad- 
mitted. In Skillern’s Ex’rs v. May’s Ex’rs, 6 Cranch, 267, a 
final decree had been pronounced, and by writ of error removed 
to the Supreme Court, who reversed the decree, and after the 
cause was sent back to the Circuit Court, it was discovered to 
be a cause not within the jurisdiction of the court; but a ques- 
tion arose whether in that court it could be dismissed for want 
of jurisdiction, after the Supreme Court had acted thereon. 
The opinion of the judges being opposed on that question, it 
was certified to the Supreme Court for their decision. And this 
court held, “that the Circuit Court was bound to carry the de- 
cree into execution, although the jurisdiction of that court be 
not alleged in the pleadings.” 

The judgments of inferior courts, technically so called, are dis- 
regarded, unless their jurisdiction is shown. But this is not the 
character of the Circuit Courts of the United States. In Kempe’s 
Lessee v. Kennedy, 5 Cranch, 185, this court say, — “ The 
courts of the United States are all of limited jurisdiction, and 
their proceedings are erroneous, if the jurisdiction be not shown 
upon them. Judgments rendered in such cases may certainly 
be reversed, but this court is not prepared to say that they are 
absolute nullities, which may be totally disregarded.” 

And again in the case of McCormick v. Sullivant, 10 Wheat. 
199, in answer to the argument that the proceedings were void, 
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where the jurisdiction of the court was not shown, the court 
say, the argument “proceeds upon an incorrect view of the 
character and jurisdiction of the inferior courts of the United 
States. They are all of limited jurisdiction, but they are not, 
on that account, inferior courts, in the technical sense of those 
words, whose judgments, taken alone, are to be disregarded. If 
the jurisdiction be not alleged in the proceedings, their judg- 
ments and decrees are erroneous, and may, upon a writ of error 
or appeal, be reversed for that cause. But they are not abso- 
lute nullities.”’ 

From these authorities, it is clear that the proceedings in the 
original case are not void for want of an allegation of citizen- 
ship of the stockholders of the bank. They were erroneous, 
and, had no amendment been made, might have been reversed, 
within five years from the final decree, by an appeal or a bill 
of review. But the mandate of this court which contained the 
amendment, as to the citizenship of the stockholders of the 
bank, agreed to by the counsel, was filed on the 6th of May, 
1830, in the Circuit Court, and it necessarily became a part of 
the record of that court. This was before the final decree was 
entered, and it removed the objection to the jurisdiction of the 
court. After this, the decree could not have been reversed for 
the want of jurisdiction. In the case of Bradstreet v. Thomas, 
12 Peters, 64, the court held that an averment of citizenship in 
a joinder in demurrer, not being objected to at the time, was 
sufficient to give jurisdiction. 

The sale of the bridge is alleged to be void, as it was made 
without the consent of John McKinne, who was an equal part- 
ner with Shultz. 

The court ordered the bridge to be sold by Walker and Fitz- 
simmons, commissioners, and that the parties should execute 
powers of attorney to the commissioners authorizing the sale. 
All the parties concerned executed the powers except McKinne, 
and his refusal or neglect to do so prevented the sale. But 
‘afterwards the court, with the assent of the complainants, or- 
dered the bridge to be sold for a sum not less than fifty thou- 
sand dollars, by the same commissioners, who were authorized 
to take possession of the bridge and receive the tolls until the 
sale was made. 

McKinne does not complain of this sale, and Shultz con- 
sented to it. It was manifest from the embarrassment of the 
Bridge Company that the bridge must be sold, and the nature 
of the property seemed to require a'speedy sale. All objection 
to that sale, by the parties on the record, must be considered 
as having been waived by the consent decree in May, 1830. 
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That decree ‘“ ratified and confirmed” the previous sale of the 
bridge. ‘That the counsel who consented to that decree repre- 
sented the parties named on the record is not controverted. A 
decree thus assented to and sanctioned by the court must stand, 
free from all technical objections. 

But it is urged, that the consent of Shultz to the final de- 
cree did not bind his creditors, to whom he had assigned the 
bridge and his other property under the insolvent act of South 
Carolina. 

That assignment was made on the 13th of October, 1828. 
The bridge was sold by the commissioners, under the interlocu- 
tory decree of the court, in 1822; and the proceeds were held 
by the bank, subject to the order of the court. There was no 
abatement of the suit by the assignment of Shultz. The in- 
solvent laws of South Carolina had no extraterritorial opera- 
tion. They can only act upon the persons and the property 
within the State. The assignment did not affect property in 
Georgia, which was in the custody of the law, — property which 
had been sold, with the express consent of Shultz, under the 
authority of a court of chancery; and the proceeds of which 
were kept subject to the distribution of the court. 

The trustee of Shultz took no step to connect himself with 
the proceedings in the Circuit Court, although two years elapsed 
after the assignment, before the final decree was entered. For 
about seventeen years, he seems to have been passive in this 
matter, and until the present bill was filed. After so great a 
lapse of time, without excuse, he cannot be heard to object to 
a decree which was entered by consent. The power of attor- 
ney given by Shultz to the commissioners, which authorized 
them to sell the bridge, for the purposes specified, was conclu- 
sive upon him, and all claiming under him. And the decree 
which was agreed to by his counsel followed as a necessary 
consequence of the sale. 

It does not appear that the holders of bridge bills had a spe- 
cific lien upon the bridge. They were creditors of the Bridge 
Company, and could claim the rights of creditors against a 
fraudulent conveyance of the bridge and of its proceeds. But 
such a claim must be duly asserted and diligently prosecuted. 
A failure in this respect for fifteen years might well be con- 
strued into an acquiescence fatal to the claim. We cannot now, 
under the circumstances stated, look into the decree to ascer- 
tain whether, in the distribution of the proceeds of the’sale of 
the bridge and of the other property, the court may not have 
mistaken the rights of some of the creditors of Shultz. 

The objection, that the mortgage to the bank Under a statute 
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of Georgia was void, is not open for examination. If any thing 
was settled by the decree, it was the validity of that instru- 
ment. And this remark applies to several of the other objec- 
tions made by the complainants. McKinne was a party on the 
record, and through his counsel assented to the final decree ; 
but the counsel of Shultz now object to its validity, because 
McKinne did not assent to the sale of the bridge. And this 
objection is, for the first time, made in the bill before us. And 
it is not made by McKinne. 

Within five years after the decree was entered, he might have 
reversed it, if erroneous, by an appeal or a bill of review. And 
that time having long since elapsed, the decree must stand as 
concluding the rights of parties and privies, unless it shall be 
held to be void. It cannot be so held, as we have shown, on 
the reasons assigned in the bill. Fraud in the obtainment of 
the final decree is not alleged in the bill. If this were stated and 
proved, it would authorize the court to set aside the decree. 
But even this would not affect the sale of the property, unless 
the purchasers should be, in some degree, connected with the 
fraud. 

The final decree in the case, which covered and adjusted the 
whole subject of controversy before the court, was not only 
assented to by the counsel, but it was drawn up and agreed to 
by them. ‘The court adopted it as their own decree, and en- 
tered it upon their record. It confirmed the sale of the bridge, 
and made a distribution of the proceeds. ‘The bill was dis- 
missed as to certain matters where relief was not given. The 
proceedings were not void for want of jurisdiction in the court. 
Nothing was left for its future action. The whole controversy 
was terminated. And here the matter rested for fifteen years, 
until the bill before us was filed. It asks the court to set aside 
the decree, and reinvestigate the whole matter of the tormer 
suit. No fraud is alleged against the decree. The want of 
jurisdiction in the court, as urged, is not sustained. Errors in 
the procedure cannot now be examined. The decree of the 
Circuit Court is, therefore, affirmed. 


Order. 


This ceuse came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Georgia, and was argued by counsel. On consideration 
whereof, it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said Circuit. Court in this 
cause be, and the same is hereby, affirmed, with costs. 
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Purny Curter, APPELLANT, v. Wituiam A. Rae. 
(7 Howard, 729 - 738.) 


My attention was called early in this term of the court, by a 
letter from EF. C. Loring, Esquire, Counsellor at Law in Bos- 
ton, to the declaration in the first sentence of my opinion in 
the above case, “that this court has decided an important 
constitutional question of admiralty jurisdiction, without either 
oral or printed argument.” 

Mr. Loring’s letter was the first intimation I had, that an 
argument upon the jurisdiction had been filed by him, upon 
the part of the libellant and appellee in the cause. 

Subsequently, my attention was called to Mr. Loring’s argu- 
ment by my brother Nelson, and afterwards it was made the 
subject of remark in one of the court’s conferences, by the 
Chief Justice. : 

It is due to myself, to Mr. Loring as counsel in the cause, 
to the court, and particularly to the Chief Justice, who deliv- 
ered the court’s opinion, that I should say that an argument 
upon the constitutional jurisdiction was filed by Mr. Loring. 
The history of the cause in the Supreme Court was as [I shall 
here state. 

The case was filed and docketed, January 6th, 1847. On the 
16th of February, Mr. Loring and Mr. Fletcher filed their argu- 
ments upon the merits, and an order was made to submit the 
cause upon them. So the case stood until the last term of the 
court. In 1848, January 24th, the case was again submitted 
upon printed arguments by the same counsel. In neither was 
the constitutional question of jurisdiction touched. On the 
17th of February, the court passed the following order, I believe 
upon the suggestion of the Chief Justice : — “ In the printed ar- 
guments filed in this case, the question of jurisdiction raised by 
the fourth point stated in the record has not been noticed. The 
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court desire that point to be argued by counsel, either by print- 
ed argument or orally at the bar, as counsel may prefer.””. Under 
this order, Mr. Loring filed his argument upon the jurisdiction. 
Afterwards, on the 22d of December, 1848, the following letter 
from B. R. Curtis, Esquire, to David H. Hall, Esquire, of 
Washington City, was read to the court by the latter, and 
was filed with the other papers in the cause. 


“ Boston, December 20th, 1848. 

“Dear Sir,—In the case of Rae and Cutler in the Su- 
preme Court, respecting which Mr. Fletcher has heretofore cor- 
responded with you, I have to request that you would make 
known to the court, that the appellant has instructed his coun- 
sel not to insist upon the objection to the jurisdiction which ap- 
pears on the record ; and that for this cause the counsel present 
no argument in support of the exception. The parties in in- 
terest are the underwriters, and they feel desirous that the 
courts of the United States sitting in admiralty should retain 
jurisdiction in cases of general average. 

“If the court should proceed to the merits, will you allow 
me to ask you to refer them to a case not cited in the argu- 
ment, of which notice has been given to Mr. Loring, the coun- 
sel for the appellee, — March v. Roberson, 4 Wheat. 360. You 
will of course make the proper charge for these services, and 
I will see you are paid. 

*“Your obedient servant, 
: “B. R. Curtis. 

“ Davin H. Haut, Esquire, Washington.” 


On the 26th of the month, the cause was submitted on 
further argument by Mr. Loring, without argument upon the 
jurisdiction from the opposing counsel, and on the 2d of March, 
the judgment below was reversed for want of jurisdiction. 
See 7 Howard, 729. Without any fault upon the part of 
our Clerk, William Thomas Carroll, Esquire, whose care it is 
to distribute briefs and arguments to the judges, I did not re- 
ceive Mr. Loring’s argument upon the jurisdiction. I aided in the 
court’s consultations upon the case, without knowing that such 
an argument had been filed, I gave an oral dissent from the 
judgment of this court dismissing the cause for want of juris- 
diction, under that impression. The dissent was afterwards 
extended, as it appears in the report of the case, in the full be- 
lief that the counsel in the cause had disregarded the order of 
the court, and that the court in deciding the case had yielded 
the point required by its order. I was misled by the letter from 
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Mr. Curtis. I am pleased that it was otherwise. My duty 
growing out of it is the statement I have made. [I also think 
it due to Mr. Loring, and to the court, to request the Hon. 
Benjamin C. Howard, the Reporter of the court, to print with 
this communication the argument made by Mr. Loring upon 
the jurisdiction of the court. 

In respect to causes involving constitutional questions being 
submitted to the court upon printed arguments, my impression 
has been that such cases were not within the rule. It has not 
with the judges been mine alone. It has, however, been done 
twice. The cases have been brought to my notice by the 
Chief Justice. Once in the case of Bronson v. Kinzie et al., 
1 Howard, 311, upon a written submission with the consent 
of the court, and again at this term without opposition by any 
member of it, in the case of Nathan v. The State of Louisiana. 

I shall hereafter consider it to be the understanding of the 
majority of the court, that the rule permitting cases to be sub- 
mitted on printed arguments comprehends the submission of 
such as involve constitutional questions. 

JAMES M. WAYNE, 
Associate Justice Supreme Court U. States. 


December Term, 1849. 





Argument for the Libellant upon the Question of Jurisdiction. 


The case presented is a claim by the owners of a ship 
against an owner of the cargo, to recover contribution for an 
injury voluntarily done to the ship on the high seas, for the 
common benefit, by which the property, from the owner of 
which contribution is sought, was preserved from destruction 
by an impending peril. 

Whether the facts in evidence make such a case as entitles 
the owner of the ship to a contribution has been previously 
discussed, in order to present the question of jurisdiction that 
must be assumed. 

The question now to be considered is, whether such a claim 
is within the jurisdiction of the District Courts of the United 
States, sitting in admiralty, or, in other words, is a proper mat- 
ter for admiralty and maritime jurisdiction. The late decisions 
of this tribunal upon the subject of jurisdiction limit the range 
of discussion, forasmuch as it must now be considered as set- 
tled that the admiralty jurisdiction of the courts of the United 


States, both as to contracts and torts, is more extensive than 
5D * 
9 
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that exercised by the High Court of Admiralty of England at 
the time of the formation of the Constitution, and that, in cases 
of coutracts, it embraces those “concerning the navigation 
and trade of the country upon the high seas and tide-waters, 
with foreign countries, and among the several States.” New 
Jersey Steam Nav. Co. v. Merchants’ Bank, 6 Howard, 392; 
Warmg v. Clark, 5 Howard, 431; Peyroux v. Howard, 7 
Peters, 324. 

The present inquiry is, therefore, limited to the question, 
whether general average, or the right to claim contribution for 
sacrifices, losses, and expenses voluntarily incurred or suffered 
in the course of a voyage, for the common benefit, is, or de- 
pends upon, a contract concerning the navigation and trade of 
the country. 

This definition seems to assume the question. But it is im- 
possible to define general average as a matter or incident per- 
taining to any thing but a marine voyage. The principle on 
which it is founded is, at least by the common law, exclusive- 
ly limited to maritime cases, and no case can be found in 
which it has ever been applied to facts happening on land un- 
connected with a ship, its cargo, or freight. 

Parallel cases may occur on land; as, for instance, where a 
building has been blown up or pulled down to prevent the 
spread of a conflagration; but there is no case to be found in 
which it has been held that the owner of the building had a 
claim for contribution for his loss upon the owners of the ad- 
jacent buildings whose property was preserved by the sacrifice 
of his, and there is no authority to be found on which such a 
claim could be rested. 

The case of Welles v. Boston Ins. Co., 6 Pick. 182, does not 
make an exception, because there the action was upon a policy 
of insurance, brought to recover the value of an article pur- 
chased, by the advice of the defendants, for the purpose of pre- 
serving the property ; and because the defendants were willing 
to pay a proportion, and actually paid it into court. The ques- 
tion of contribution was not, therefore, raised, discussed, or de- 
cided ; and, in fact, the court intimated a doubt whether the 
defendants were liable at all in law, saying, “for a proportion 
of the sacrifice the defendants are equitably, if not legally, 
entitled to recover,” a sum exceeding which proportion the 
defendants had paid into court as above stated. 

The books in which the subject is discussed have been 
searched in vain to find a definition of general average or con- 
tribution, in which it is not exclusively confined to maritime 
cases. In those which treat of shipping and insurance, where 
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this subject is necessarily discussed, this, it may be said, must 
be expected, and therefore they furnish no weight of author- 
ity ; but the same definition is to be found in the books which 
profess to treat of the law at large, and in decisions of common 
law courts. 

3 Kent’s Commentaries, p. 232: — ‘ The doctrine of general 
average grows out of the incidents of a mercantile voyage, 
and the duties which it creates apply equally to the owner of 
the ship and of the cargo. General, gross, or extraordinary 
average, means a contribution, made by all the parties con- 
cerned, towards a loss sustained by some of the parties in in- 
terest, for the benefit of all; and it is called general or gross 
average, because it falls upon the gross amount of ship, cargo, 
and freight.” 

Simonds v. White, 2 Barn. & Cres. 808:— “‘ The obligation 
to contribute depends not so much upon the terms of any par- 
ticular instrument as upon a general rule of maritime law.” 

Scai v. Tobin, 3 Barn. & Adolph. 523:—‘“'The question 
of liability here (general average) depends entirely on the 
maritime law.” 

Citations to the same effect might be multiplied ad in- 
finitum. 

The doctrine of general average, growing out of the inci- 
dents of a mercantile voyage, and relating exclusively to ship, 
cargo, and freight, and depending upon the maritime law, neces- 
sarily from its very definition pertains to the trade and naviga- 
tion of the country upon the high seas and tide-waters, and 
therefore falls within the admiralty jurisdiction, as established 
by this court in its most recent, as well as in many previous de- 
cisions. 

General average is sometimes considered as arising out of the 
contract of affreightment; that is, that there is a contract im- 
plied by law between the owners of the ship and the owners 
of the cargo, by which it is agreed, that, in case it should be 
necessary for the common benefit that any sacrifice be made 
of the vessel or cargo, the owners of what is preserved there- 
by shall contribute to make good that loss. Pothier, Mari- 
time Contracts, Part 1, sect. 3, art. 96: — “ Finally, the freight- 
er contracts the obligation of contributing to the common 
average.” And Part 2, sect. 1:—‘ The merchant who lades 
goods by the contract of charter-party, (or affreightment, ) prom- 
ises the master by the contract to contribute to the common 
average which may take place during the voyage; and, vice 
versa, the master virtually promises the merchant shipper, in 
case his property suffer any average losses for the good of all, to 
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cause him to receive an indemnity by contribution of the owners 
of the ship and other merchants. The subject of this contribu- 
tion is, therefore, dependent on the contract of charter-party, 
and ought to be considered next to this contract. Average in 
marine language signifies the loss and damage suffered in the 
course of navigation. Common average is that suffered for the 
common safety, and alone admits of contribution.” 

If the doctrine of general average is to be considered as 
growing out of the contract of affreightment, it is a part of 
the contract, and therefore, by the decision in 6 Howard, falls 
within the jurisdiction of the District Court. It being express- 
ly decided in that case, that the contract of affreightment is 
within the jurisdiction. 

And while referring to that case, in which it was conceded 
by counsel, that the Admiralty Court of England would not 
exercise jurisdiction over a contract of charter-party or affreight- 
ment, and upon which assumed fact the division of opinion in 
the court seemed to arise, it may be remarked that the conces- 
sion was unnecessary, and not correct in point of fact. There 
is a case in the first volume of Haggard’s Reports, p. 226, The 
Elizabeth, in which the jurisdiction was exercised and sustained 
by Lord Stowell, in a suit on a charter-party for the charter 
money. The suit was originally brought in a Vice-Admiralty 
Court. A protest was made to the jurisdiction, which was over- 
ruled, and an appeal taken to the High Court of Admiralty. 
The appeal not being prosecuted, the defendants moved to 
have it pronounced deserted and for costs, which was granted. 

The question of jurisdiction, it is true, was not argued in the 
higher eourt, but the judgment of the lower court was not re- 
versed, as it must have been if the court had no jurisdiction 
over the subject-matter. See also the case of The Fly, 2 
Browne’s Civil and Adm. Law, 539, which was a suit brought 
in the admiralty on a charter-party for damages, which was 
entertained, and relief granted. 

- These cases fully sustain the proposition of Dr. Browne, that 
the court of admiralty could not refuse to entertain jurisdiction 
over a charter-party unless prohibited, and demolish the argu- 
ment against the jurisdiction of the District Court over con- 
tracts of affreightment, which depends entirely on the assumed 
fact that they were not subjects of admiralty jurisdiction in 
England. 

If, however, the claim for general average is to be considered 
as a quasi contract, created by implication of law at the time 
when the voluntary loss or sacrifice is incurred, then, whenever 
that happens upon the high seas, the locality is maritime, the 
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service is maritime, and all the elements exist necessary to bring 
the case within admiralty jurisdiction. 

Indeed, it would be difficult to conceive of a service more 
purely and exclusively maritime than a jettison for the common 
safety upon the high seas, and the rights and duties growing 
out of it necessarily follow the principle. 

Salvage is a subject of admiralty jurisdiction in England as 
well as in this country, and the jurisdiction has never been 
questioned ; but it is extremely difficult to see any respect in 
which salvage differs from general average, so that one should 
be without and the other within the jurisdiction. 

The service in both cases is maritime, and the object in both 
is to save property. If to tow a deserted vessel into port, or to 
take cargo out of her, or to render assistance to a vessel on 
shore in distress, are maritime services, it is difficult to see 
why the claim for contribution of an owner whose cargo is jet- 
tisoned for the common safety, or of a vessel the masts of 
which are cut away, or which is voluntarily run on shore for 
the purpose of saving life, vessel, and cargo, does not equally 
depend upon a maritime service, and should not be a subject of 
the same jurisdiction. 

Indeed, there is no distinction made between them in the 
books ; they are usually considered together, in the same chap- 
ter, as ‘Salvage and General Average,” and are often spoken 
of together as the “quasi contracts of salvage and general 
average.” 

The jurisdiction of the admiralty over this subject may be 
put upon the ground of the lien which exists on the part of the 
owner of the thing sacrificed upon the things preserved. 

The existence of this lien in rem is universally admitted. 

1 Emerigon des Ass., p. 651, ch. 12, sect. 43: —“ L’action en 
contribution est reele de sa nature.” 

Casaregis, Disc. 45, n. 34: —“ Actio ad petendam contribu- 
tionem est 77 rem scripta.”’ 

Ordonnances de la Marine, liv. 3, tit. 8, sect. 21:— “ Si au- 
cuns des contribuables refusent de payer leurs parts, le maitre 
pourra, pour sureté de la contribution retenir, méme faire 
vendre par autorité de justice, des marchandises, jusqu’a con- 
currence de leur portion.” 

Laws of Oleron, art. 9:—‘*When the vessel arrives, the 
merchants should pay their proportions (of the contribution), or 
the master may sell or pawn the goods, and use the money so 
raised to pay the same before the cargo is unladen.” 

Its existence is also recognized in the courts of common law 
here, and in England. Simonds v. White, 8 Barn. & Cress. 
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805; Strong v. New York Fire Insurance Co., 11 Johns. 323; 
United States v. Wilder, 3 Sumner, 308; Scai v. Tobin, 3 
Barn. & Adolph. 523; Chamberlain v. Reed, 13 Maine, 387 ; 
American Ins. Co. v. Coster, 3 Paige, 323; Cole v. Bartlett, 4 
Miller, 139. 

The existence of a maritime lien iz rem has been held to be 
a sufficient ground for asserting admiralty jurisdiction, because 
no other court can enforce it. 

Menetone v. Gibbens, 3 Term Rep. 269. Per Lord Kenyon: 
— ‘It would be highly inconvenient (if the admiralty had not 
jurisdiction), because that court proceeds in rem, whereas the 
courts of common law can only proceed against the parties.” 

Per Ashurst: — “One strong reason for supporting the ad- 
miralty jurisdiction is, that in these cases that court proceeds 
in rem; whereas we can give no such relief.” 

The reasons on which this doctrine is founded are stated in 
the case of The Spartan, Ware’s Reports, 154:— ‘There is 
another ingredient in this case which I hold to be conclusive in 
favor of the jurisdiction. If there is here an implied hypothe- 
cation raised by the law, it can be enforced by no other than an 
admiralty court. 

“It isa right adhering to the thing, a jus in re which is to 
be made available against the thing in specie. 'The course of 
the common law allows of no process upon the hypothecation 
by which the subject itself is directly reached, and a satisfac- 
tion for this right extracted from it. If a court of admiralty 
cannot entertain jurisdiction of the case, then the law has given 
the right, it has provided the security, but has refused the only 
means by which it can be rendered with certainty available. It 
holds out ‘the right, and holds back the remedy. Where the 
law raises a lien for maritime service, I hold that this court has 
the power to carry it into effect.” 

Also by Judge Story, in United States v. Wilder, 3 Sumner, 
311:— “It isa case of general average, where, as in .case of 
salvage, the right of the party arises from sacrifices made for 
the common benefit, or labor and services performed for the 
common safety. Under such circumstances, the general mari- 
time law enforces a contribution independent of any notion of a 
contract, upon the ground of justice and equity, according to 
the maxim, qui sentit commodum, sentire debet et onus. And 
it gives a lien in rem for the contribution, not as the only rem- 
edy, but as in many cases the best remedy, and in some cases 
the only remedy; as, for example, where the owner of the 
goods is unknown. Indeed, it may be asserted with entire con- 
fidence, that in a great variety of cases, without such a lien, the 
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ship-owner would be without any adequate redress, and would 
encounter most perilous responsibility.”’ 

Another ground on which the jurisdiction may be sustained 
is, that the subject-matter is within the jurisdiction of the High 
Court of Admiralty in England. 

That court, it is well known, formerly exercised jurisdiction 
over all contracts and torts of a maritime nature ; and its present 
limited jurisdiction is the consequence of the encroachments of 
the common law courts. 

Some subjects, however, have been left for its jurisdiction : 
the courts of common law having contented themselves with a 
concurrent jurisdiction, and among these may be classed the 
one now under consideration. 

That this was originally within the jurisdiction of the mari- 
time courts in England, and on the Continent, cannot be ques- 
tioned. 

It is treated of in the Consulat del Mare, and in all the codes 
of maritime laws established for the government and direction 
of the maritime tribunals, some of which contain express direc- 
tions to the master to appear before the court of admiralty in 
such cases (Ord. de la Mar., liv. 3, tit. 8, art. 5); and is in its 
nature so purely of the sea, and so exclusive of the land, that it 
is not properly within the jurisdiction of any other tribunal ; 
and it is not until within very recent times that courts of equity 
and common law have entertained jurisdiction over it, the first 
case at common law being in 1801. 

It is highly improbable that there have not been previous dis- 
putes and lawsuits growing out of claims for contribution; 
these suits have not been at law or in equity, because the decis- 
ions of these courts are reported, and there are none relating to 
this subject; if there have been any such suits, and it seems 
impossible that there should not have been, they must, there- 
fore, have been brought in the admiralty court, the decisions of 
which, previous to 1798, are not in print. 

‘There is no case to be found in which a prohibition has been 
granted, or even asked, to prevent the court of admiralty from 
entertaining a case of this kind. 

The negative testimony in favor of the jurisdiction in Eng- 
land is, thetefore, very strong; as it appears that the subject is 
properly a matter of admiralty jurisdiction, and there is no 
case, and no authority, in or by which it has been questioned. 

But there is other proof to sustain the jurisdiction other than 
that derived from the absence of all denial or question respect- 
ing it. 

In a book published in London, in 1705, entitled, “ A Trea- 
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tise on the Dominion and Laws of the Seas,” it is asserted, 
without qualification, that the jurisdiction of the admiralty 
court extends to ‘all cases of gross adventure, all causes of 
jactus, and contributions with average.” 

2 Browne’s Civil and Adm. Law, 122: — “If a party institute 
a suit in that court on a charter-party for freight, in a cause of 
average and contribution, or to decide the property of a ship, 
and be not prohibited, I do not see how the court could refuse 
to entertain it.” 

There is no case in which a prohibition has been granted 
where contribution was claimed. 

Weskett on Ins. 135. Master may detain goods (in case of 
average ), and juridically sell. 

The Copenhagen, 1 Rob. Adm. 289. In this case the ques- 
tion whether there ought to be a contribution was considered 
by Sir W. Scott, without an intimation of a doubt in respect to 
the jurisdiction, nor was it incidental to the question of prize ; 
it was a separate suit after the vessel had been restored. The 
court say expressly, ‘‘ This is not merely or originally a matter 
of prize ; she came in first from distress,” &c. “In this case the 
transshipping, or rather the unloading, of the goods seems to 
have been for the common benefit of both, and therefore the ex- 
pense of it seems to have the character of a general average.”’ 

It is therefore, so far as the jurisdiction is concerned, a case in 
point. The subject of general average was entertained, and no 
prohibition granted, if any was applied for. 

The Eleonora Catharina, 4 Rob. 156. The question was en- 
tertained incidentally, whether a jettison was made for the com- 
mon benefit. 

The Gratitudine, 3 Rob. 240. In this case the power of the 
master to bind the ship, cargo, and freight by an express hy- 
pothecation, and the remedy in admiralty, are fully sustained. 
The same principles and reasons apply to the implied hypothe- 
cation created by law in cases of general average, and it is 
so considered and held by the court and the case referred to in 
illustration. 

By the Articles of 16 February, 1633, it was declared, ‘that 
if suit shall be in the Court of Admiralty for building, amend- 
ing, saving, or necessary victualling the ship, against the ship, 
and not against any party by name, no prohibition shall be 
granted, though this be done within the realm.” 

It would be no great straining of the word saving to apply 
it to those cases where the ship was preserved by a sacrifice of 
the cargo or a part of it, and thereby to bring cases of general 
“verage within the express terms of the Articles. 
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See decisions in relation these Articles. 'The Hope, 3 Rob. 
216, and The Trelaconey, 3 Rob. 216, note. 

3 Salkeld, 23, “adjudged, that where a master pawns the 
ship at sea, the admiralty hath a jurisdiction ; and that he may 
pawn to relieve the ship in extremity, for he being constituted 
master of the ship hath impliedly a power to preserve it in cases 
of danger.” This would seem, from the language used, to apply 
to cases of extreme danger at sea, and if so, must be limited to 
the hypothecation created by law in cases of general average. 
But if it refers to the general power of the master to pawn the 
ship in foreign parts, it clearly recognizes the principle on which 
this suit is founded; and the same reasons exist for extending 
the admiralty jurisdiction over the hypothecations arising by 
the maritime law from the acts of the master, and those arising 
from his express contracts. 

The jurisdiction founded on an implied hypothecation is 
familiarly exercised in cases where repairs, &c., are made on 
foreign vessels, or those of another State. The maritime law 
gives the lien, and courts of admiralty, in England, as well as 
in this country, enforce it, on the ground of an implied hypoth- 
ecation; the service is not the less maritime certainly if ren- 
dered while on the sea, and to preserve the ship or cargo, and 
the existence of the lien in cases of general average has never 
been questioned. 

A case is cited in 1 Molloy, 149, in which a master borrowed 
money to ransom the ship, and sued the owner for it in the ad- 
miralty, in relation to which a prohibition was applied for and 
refused. It seems difficult to distinguish that case from the 
present in point of principle. See also cases of prohibition re- 
fused in Anonymous, Cro. Eliz. 685; Radley v. Egglesfield, 2 
Saunders, 260. 

The American authorities in favor of the jurisdiction are nu- 
merous and direct. 'The question has not been previously be- 
fore this tribunal, but the principles upon which it depends are 
maintained in the cases of The Gen. Smith, 4 Wheaton, 438 ; 
The St. Jago de Cuba, 9 Wheaton, 409; Peyroux v. Howard, 
7 Peters, 329; Andrews v. Wall, 3 Howard, 568; New Jersey 
Steam Nav. Co. v. Merchants’ Bank, 6 Howard, 344. 

In the Circuit Courts there has been no express decision on 
the subject, but no case has been found where the jurisdiction 
has been questioned. 

In De Lovio v. Boit, 2 Gallison, 475, it was held that the 
jurisdiction extended to all maritime contracts, and as to what 
were such, “all civilians and jurists agree that in this appella- 
tion are included, among other things, charter-parties, affreight- 
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ments, marine hypothecations, contracts for maritime service in 
the building, repairing, supplying, and navigating ships; con- 
tracts and quasi contracts respecting averages, contributions, 
and jettisons, and policies of insurance.” 

Cases for the adjustment or recovery of contributions are of 
familiar occurrence in the District Court of Massachusetts, and 
probably elsewhere. Shelton v. Brig Mary, 5 Boston Law Re- 
porter, 75; 8S. C., 6 ib. 73; Sparks v. Kittredge, 9 ib. 319, in 
the Massachusetts District ; The Mutual Safety Ins. Co. v. Car- 
go of Ship George, 8 Law Reporter, 361, in the Southern Dis- 
trict of New York; S. C., N. Y. Legal Observer for June, 1848, 
p. 260. Other cases have been considered in the Massachusetts 
District Court, to the knowledge of counsel, which are not in 
print. 

American Ins. Co. v. Coster, 3 Paige, 323. Process in the 
instance side of the admiralty court is mentioned as the ordina- 
ry mode of enforcing a maritime lien. 

Dunlap’s Adm. Practice, p. 57: — “Cases of general average 
are legitimate subjects of admiralty jurisdiction, being cases of 
implied contracts, arising out of the marine contract of ship- 
ment. ‘The master has a lien upon the goods saved, to enforce 
the payment of the lawful contribution. This is the maritime 
law of Europe and of the United States. The admiralty courts 
are the proper tribunals to enforce this lien, and adjust speedily 
the contribution.” 

If there are any cases or any books in which the jurisdiction 
of the court of admiralty over cases of general average has been 
denied, they have escaped my research. 

As it must be admitted that the subject is in its nature mari- 
time, and a proper subject for the cognizance of a court of gen- 
eral admiralty and maritime jurisdiction, the only mode by 
which it could be excepted from the admiralty jurisdiction of 
the District Court would be to show that the English Admiral- 
ty Court would not entertain jurisdiction of it. 

That this, if proved, would not be a sufficient argument has 
beer repeatedly held by this court; but at least we might ask 
from those who deny the jurisdiction over general average, one 


solitary decision, or at least a dictum of some judge, or elemen-_ 


tary writer, or compiler, in support of such denial ; but where is 
it to be found? 

Another ground on which the jurisdiction might be placed is 
that of necessity, expediency, and convenience. 

The law gives (it is universally admitted) to the party enti- 
tled to contribution a lien, or jus im rem, against the property 
saved or benefited by the sacrifice. 
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It is equally certain that this lien cannot be enforced by a 
court of common law. If it be the owner of the ship who is 
entitled to a contribution, he may, having possession, retain the 
goods till his claim is settled, and in this way compel a pay- 
ment; but if it be the owner of the cargo who is entitled, 
though he has an admitted lien upon the ship, cargo, and 
freight, he cannot enforce it in any way; he has no remedy 
at common law but a personal suit against the other owners ; 
his lien is perfectly valueless; because the common law provides 
no way of enforcing it. 

In fact there is no decision to the point that an action for 
contribution could be maintained at common law until the year 
1801. Burkley v. Presgrave, 1 East, 220. 

And if the question were not to be considered as settlea by 
mere precedents, it might well be doubted whether a court of 
common law had jurisdiction over the subject of general aver- 
age any more than it has over salvage. See Abbott on Ship- 





‘ping, p. 557, note; Brevoor v. The Fair American, 1 Peters’s 


Adm. Dec. 94. 

But admitting a concurrent jurisdiction, it is obvious that, 
apart from the defects of justice which must often be felt from 
the inability of a court of common law to enforce the lien, there 
are other serious inconveniences arising out of the necessity of 
bringing separate suits against each of the parties interested, 
and the impossibility of settling the general average case by 
one suit, and from the want of power in a court of common 
law to compel a discovery and the production of books, papers, 
&c. Twizell v. Allen, 5 Mees. & Welsb. 337. And that incon- 
venience is the more forcibly felt in this country where differ- 
ent parties might elect different tribunals, one the common law 
courts, another the court of chancery; one might prefer to sue 
in the Federal, and another in the State courts, there being no 
court having and exercising a complete jurisdiction over the 
whole subject-matter. 

If relief is sought in equity, all the parties may be joined and 
served, if within the jurisdiction ; but if not, the absent parties 
and their property cannot be bound,—and the lien is as una- 
vailable in equity as at law. It was expressly decided in Hal- 
lett v. Bonsfield, 18 Ves. jr. 187, that the court would not, at 
the instance of a freighter, whose goods had been sacrificed, en- 
join the master from delivering the residue of the cargo till the 
claim was settled and paid. 

The inconveniences of the common law jurisdiction over this 
matter are forcibly stated in Story’s Equity Jurisprudence, Vol. 
I. p. 542, sect. 491, and as arising principally from the inability 
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to bring all the parties interested ‘before the court in any suit 
affecting a complete settlement ; but the same objections apply 
to the jurisdiction of the court of equity, if all the parties inter- 
ested are not within the jurisdiction: the want of power to en- 
force the lien is as seriously felt there as in a court of common 
law, and the slow, tedious, expensive proceedings of a court of 
equity constitute very formidable objections to the practical 
exercise of its jurisdiction in cases of this nature; and it is in 
fact very seldom resorted to. In the reports of the United 
States and State courts I cannot find a case in which a suit for 
general average has been brought in equity, and in the English 
reports only two, one above referred to in 18 Vesey, and anoth- 
er in Shower’s Parl. Cases, p. 18. 

On the other hand, the court of admiralty has all the advan- 
tages of a court of equity in such cases, without any of its dis- 
advantages. 

If its process in personam be resorted to, it is in fact the same 
thing, except that its proceedings are much less formal, techni- 
eal, and dilatory ; if recourse is had to process in rem, the li- 
bellant gets the benefit of the lien and preference to which he 
is entitled at law and in equity; all persons interested are 
brought directly before the court; the property, if perishable, 
may be sold, or it may be delivered to the claimants on stipu- 
lation; the process, pleadings, and practice are direct, simple, 
and summary, the practice being, as it has been said, to proceed 
* yelis alatis,” or under full sail. The decree covers the whole 
subject-matter, and being in rem is conclusive upon all the par- 
ties interested, and the whole world. 

It might not be easy to imagine a case more fit and proper 
for so much of its powers, pleadings, and proceedings as are pe- 
culiar to a court of admiralty, than one of general average, es- 
pecially where there are many parties interested. 

Another reason in favor of the jurisdiction on this score is 
that of uniformity of decisions. The different rules, practices, 
and customs which prevail in relation to general average, the 
circumstances which give rise to it, and the mode of adjust- 
ment, have been a cause of much confusion and embarrassment, 
and have been greatly lamented by writers on commercial and 
maritime law. 

If the admiralty cannot entertain jurisdiction over this sub- 
ject, it must be left principally for the jurisdiction of the State 
courts and different rules and systems of law in relation to it 
must arise. The jurisdiction of the Federal courts at law and 
in equity, being dependent on the citizenship of parties, cannot 
always or generally be invoked, and the decisions of these 
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courts, however highly respected, are not conclusive and bind- 
ing upon the State courts. 

If, on the other hand, the admiralty has a rightful jurisdic- 
tion, the great advantages of its process will cause it to be ex- 
clusively resorted to for the determination of such cases, and 
the District Courts being bound by the decisions of this tribu- 
nal, a uniformity of principle and decision may be established 
through all the States, the advantages of which in a commer- 
cial nation, and where the case is of daily occurrence, can hard- 
ly be overstated. 

CHARLES G. LORING, 
of Counsel for Libellant. 
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APPEALS AND WRITS OF ERROR. 

1. Where an “action of jactitation ” or “slander of title” was brought in a State 
court of Louisiana and removed into the Circuit Court of the United States 
by the defendant, who was a citizen of Mississippi (the persons who brought 
the action being in possession of the land under a legal title), and the defend- 
ant pleaded in reconvention, setting up an equitable title, and the court below 
decreed against the defendant, it was proper for him to bring the case to this 
court by appeal, and not by writ of error. Surgett v. Lapice, 48. 

2. This case distinguished from that of the United States v. King, 3d and 7th 
Howard, 773 and 844. Ibid. 

AUCTION, SALES AT. 
See CHANCERY. 


BARON AND FEME. 
See Cuancery. EXECUTORS AND ADMINISTRATORS. 
CHANCERY. 

1. Where a married woman has power, under a marriage settlement, to dispose of 
property settled upon her, by the execution of a power of appointment for 
that purpose, and alleges afterwards that she executed the power under un- 
due marital influence and through fraud practised upon her, but alleges no 
specific mode or act by which this undue marital influence was exerted, and 
the facts disclosed in the testimony go very far to contradict the allegation, 
the charge cannot be sustained. Ladd v. Ladd, 10. 

2. Every feme covert is presumed, under such a settlement, to be, to some extent, 
a free agent. Ibid. 

3. Where the marriage settlement recited that the woman was possessed of a con- 
siderable real and personal estate, which it was agreed should be settled to 
her sole and separate use with power to dispose of the same by appointment 
or devise, and then directed that the trustee should permit her to have, re- 
ceive, take, and enjoy all the interest, rents, and profits of the property to her 
own use, or to that of such persons as she might from time to time appoint 
during the coverture, or to such persons as she, by her last will and testament, 
might devise or will the same to, and in default of such appointment or de- 
vise, then the estate and premises aforesaid to go to those who might be enti- 
tled thereto by legal distribution, — this deed enabled her to convey the whole 
fee, under the power, and not merely the annual interest, rents, and profits. 
Ibid. 

4. Where the marriage settlement gave her the power of appointment to the use 
of such persons as she might from time to time appoint, during the coverture, 
by aly writing or writings under her hand and seal, attested by three credible 
witnesses, and she executed a deed which recited that the parties had there- 
unto set their hands and seals, and which the witnesses attested as having 
been sealed and delivered, this was a sufficient execution of the power, although 
the witnesses did not attest the fact of her signing it. Ibid. 

5. The authorities upon this point examined. bid. 

6. Where false steps are taken to enhance the price of property sold at auction, a 
court of equity will relieve the purchaser from the consequences and injury 
caused by these unfair means. Veazie v. Williams, 134. 
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18. 
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Therefore, where the owners had instructed the auctioneer to take $14,500 for 
the property, and the real bids stopped at $ 20,000, and the auctioneer, even 
without the consent or knowledge of the owner, continued to make fictitious 
bids until he ran it up to $40,000, this was a fraud upon the purchaser. bid. 


. These sham bids could not have been made by the auctioneer upon his own ac- 


count. Even if they had been so, it is very questionable whether they would 
have been valid. bid. 


. Being the general agent of the owners, the latter are responsible for his acts if 


they receive the benefit of them. By-bidding or puffing by the owners, or 
caused by or ratified by them, is a fraud, and avoids the sale. Jbid. 

The sale being made on the Ist of January, 1836, but the fraud not discovered 
until 1840, and the bill being filed in 1841, there is no sufficient objection to 
relief owing to lapse of time. bid. 

A release given by the purchaser to the auctioneer, for the purpose of making 
him a competent witness, did not operate as a bar toa recovery against the 
vendors. He would have been a competent witness without it. bid. 

There was no necessity for making the auctioneer a defendant in the suit. bid. 

The various modes of relief examined. bid. 

A deed from a female child, just of age, and living with her parents, made to a 
trustee for the benefit of one of those parents, founded on no real considera- 
tion, executed under the influence of misrepresentation by the parents, and 
containing in its preamble a recital of false statements, ordered to be set aside, 
and the property reconveyed to the grantor. Taylor v. Taylor, 183. 

The principles upon which a court of equity interferes to protect persons from 
undue and improper influences examined and stated. } 

A lapse of forty-six years is a bar to relief in equity, although the creditor, dur- 
ing all that time, supposed the debtor to be insolvent and not worth pursuing, 
where it appears that for a considerable portion of that time he was in a con- 
dition to pay, and the creditor might, by reasonable diligence, have discovered 
it, and recovered the money by a suit at law. Mazwell v. Kennedy, 210. 

Where, upon the case stated in the bill, the complainant is not entitled to relief 
Wy. _— of lapse of time and laches on his part, the defendant may demur. 

id. 


Where a bill was filed in the Circuit Court of the United States for the County 
of Alexandria, by a legatee, against the executor and residuary devisee, pray- 
ing for the sale of the real estate in order to pay legacies, the persona! estate 
being exhausted, it was not necessary to make a special devisee of land in 
Virginia, who resided in Virginia, a party defendant. West v. Smith, 402. 

The Orphans’ Court had power to allow a commission to the executor for pay- 
ing over a specific legacy, and a right to extend this commission to ten per 


cent. bid. 


. Under the laws of Virginia, the executor had a right to refrain from pleading 


the statute of limitations when sued, and to pay a judgment thus obtained 
— him. The judgment, at all events, must stand good until reversed. 
wd. 

Where the executor paid legacies to persons who had occupied property which, 
it was alleged, belonged to the deceased, and the occupiers claimed to hold it 
in consequence of an uninterrupted possession of twenty years, the justice of 
their claim could not be tried in a collateral manner, by objecting to this 
item of the executor’s account, on the ground that he should have set up the 
claim for rent in set-off to the legacy. Ibid. 

A merchant who owed debts upon his own private account, and was also a 
partner in two commercial houses which owed debts upon partnership ac- 
count, executed a deed of trust containing the following provisions, viz. : — 


. It recited a relinquishment of dower by his wife in property previously sold 


and in the property then conveyed, and also a debt due to the daughter of the 
grantor, which was still unpaid, and then proceeded to: declare that he was 
indebted to divers other persons residing in different parts of the United 
States, the names of whom he was then unable to specify particularly, and 
that the trustee should remit from time to time to Alexander Neill, of the first 
moneys arising from sales, until he shall have remitted the sum of $15,000, 
to be paid by the said Neill to the creditors of the said grantor, whose de- 
mands shall then have been ascertained; and if such demands shall exceed 
the sum of $15,000, then to be divided amongst such creditors pari passu ; 
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and out of further remittances there was to be paid the sum of $12,000 to his 
wife as a compensation for her relinquishment of dower, and next the debt 
due to his daughter, and after that the moneys arising from further sales were 
to be applied to the payment of all the creditors of the grantor whose demands 
shall then have been ascertained. In case of a surplus, it was to revert to the 
grantor. Murrill v. Neill, 414. 

The construction of this deed must be, that the grantor intended to provide for 
his private creditors only out of this fund, leaving the partnership creditors to 
be paid out of the partnership funds. bid. 


. Under the deed, it was the duty of the trustee to divide the first $15,000 


amongst the private creditors of the grantor, and exclude from all participa- 
tion therein the creditors of the two commercial houses with which the grantor 
was connected; next to pay the debts due to the wife and daughter; then to 
pay in full the private creditors, or divide the amount amongst them, propor- 
tionally. bid. 

The rule is, that partnership creditors shall, in the first instance, be satisfied 
from the partnership estate ; and separate or private creditors of the individ- 
ual partners from the separate and private estate of the partners, with whom 
they have made private and individual contracts; and that the private and 
individual property of the partners shall not be applied in extinguishment of 
partnership debts, until the separate and individual creditors of the respective 
partners shall be paid. bid. 


. The American and English cases respecting this rule examined. Ibid. 
8. Mary Clarke devised to Benjamin Moore and Charity, his wife, and Elizabeth 


Maunsell, and their heirs for ever, as joint tenants, and not as tenants in com- 
mon, “all that part of my said farm at Greenwich aforesaid, called Chelsea, 
&e., to have and to hold the said hereby devised premises to the said Benja- 
min Moore and Charity, his wife, and Elizabeth Maunsell, and to the survivor 
or survivors of them, and to the heirs of such survivor, as joint tenants, and 
not as tenants in common, in trust, to receive the rents, issues, and profits 
thereof, and to pay the same to Thomas B. Clarke, &c., during his natural 
life, and from and after the death of Thomas B. Clarke, in further trust, to 
convey the same in fee to the lawful issue of the said Thomas B. Clarke, liv- 
ing at his death.’ Under this devise, the firstborn child of Thomas B. 
Clarke, at its birth, took a vested estate in remainder, which opened to let in 
his other children to the like estate, as they were successively born, and such 
vested remainder became a fee simple absolute in the children living, on the 
death of their father. Wiélliamson v. Berry, 496. 


. The acts of the Legislature of New York passed for the relief of Thomas B. 


Clarke show that he was made the trustee of the property devised, to sell or 
mortgage a part of it, with the assent or appointment of the Chancellor. Did. 
His obligation was to account annually for the proceeds of every sale or mort- 
gage which might be made, and it was his right to use the interest of the 
principal for himself and for the education and maintenance of his children. 
bid. 

The acts of the Legislature discharged the trustees named in the devise, what- 
ever may have been their estate in the land under it, but did not vest an es- 
tate in fee in Thomas B. Clarke. Jbid. 

The acts of the Legislature for the relief of Clarke are private acts. They 
provide that the Chancellor may act upon them summarily, upon the petition 
of Clarke, upon which orders are given, as contradistinguished from decrees 
in suits by bill filed. The last are judgments upon the matters in contro- 
versy between the parties before the court. The other are orders in con- 
formity with a legislative act in a particular case. Whatever the Chancellor 
does in cither case, he does as a court of chancery. It will stand when it has 
been fe within the jurisdiction conferred by the private act, until it has been 
set aside upon motion, as his decrees in suits upon bill filed do, until they have 
been set aside by a bill of review. bid. 

In such a case the court will not deviate from the letter of the act, nor make an 
order partly founded upon its original jurisdiction, and partly upon the stat- 
ute. It cannot confound its original jurisdiction in a suit with the powers it 
may he authorized to execute by petition, either in a public act giving statu- 
tory jurisdiction to the court, to be exercised summarily upon petition, or in 
a private act providing for relief in a particular case, which is to be carried out 
by the same mode of procedure. Jbid. 
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Ia these acts for the relief of Clarke, what the Chancellor can do is precisely 
stated. No authority was given to him, in giving his assent to Clarke’s mak- 
ing sales of any part of the devised premises, to order that Clarke might 
make sales of any portion of it, in payment and satisfaction of any debt or 
debts due and owing by Clarke, upon a valuation to be agreed upon be- 
tween him and his respective creditors. Or that Clarke might take the 
money arising from the sales of the premises, and apply the same to the 
payment of his debts, investing the surplus only in such manner as he may 
deem proper to yield an income for the maintenance and support of his 
family. ‘This was not an exercise of jurisdiction, but an order out of and 
beyond it. bid. 

These were private acts for the alienation of land, to be made with the assent 
of the Chancellor, that there might be an assurance by matter of record, under 
his sanction, of a transfer of the property to such as might become purchas- 
ers from Clarke. bid. 

Neither orders summarily given upon petition in chancery, nor decrees in suits 
bony bill filed, can be summarily reviewed as a whole in a collateral way. 

bid. 

But it is a well-settled rule in jurisprudence, that the jurisdiction of any court 
exercising authority over a subject may be inquired into in every other court, 
when the proceedings in the former are relied upon, and brought before the 
latter, by a party claiming the benefit of such proceedings. bid. 

The rule applies to the case in hand, though it may have been decided by the 
highest tribunal in New York, that the Chancellor had jurisdiction, under the 
acts for the relief of Clarke, to give the order permitting him to sell the prop- 
erty to his creditors, in payment of his debts, for though this court will recog- 
nize as a rule. for its judgments the decisions of the highest courts of the 
States relative to real property as a part of the local law, it does not recognize 
as in any way binding upon them, as a part of the local law, the decisions of 
the State courts upon private acts of any kind, or such of them as provide for 
the alienation of private estates, by particular persons, with the sanction of a 
court or of the Chancellor. Decisions upon private acts form no part of the 
local law of real property. They concern only those for whose benefit they 
are made, and can be no rule for any other case. bid. 

This court decides that, under the acts of New York, the Chancellor had not 
the jurisdiction to give an order, permitting Clarke to convey any part of 
the devised premises in satisfaction of his debts, and that neither De Grasse, 
nor his alienee, Berry, can derive from the order of the Chancellor, or from 
= conveyance by Clarke to De Grasse, any title to the premises in dispute. 

iad. 

Sale is a word of precise legal import, both at law and in equity. It means 
a contract between parties to take and to pass rights of property for money, 
which the buyer pays or promises to pay to the seller for the thing bought 
and sold. Jbid. 

A sale ordered, decreed, or permitted by a chancellor, subject to the approval 
of a master, requires the master’s approval, and confirmation by the court, 
before a purchaser can have a legal title to the estate that he means to buy 
or has bid for under the decree of the court. bid. ‘ 


. In any sale under a decree or order in chancery, the purchaser, before he 


pays his money, must not only satisfy himself that the title to the property 
to be sold is good, but he must take care that the sale has been made accord- 
ing to the decree or order. Ibid. 


. If he takes under an imperfect sale, he must abide the consequence. Jbid. 
. The sale in this instance by Clarke to De Grasse, if it were otherwise good, 


which it is not, would be a nullity, for it wants the approval by the master 
to whom the execution of the order was confided by the Chancellor. bid. 

Nor was Clarke’s sale to De Grasse a judicial sale. By judicial sale is meant 
one made under the process of a court, having competent authority to order 
it, by an officer legally appointed and commissioned to sell. bid. 

In order that the sale by Clarke to De Grasse should be a judicial sale, it was 
requisite that the Chancellor should have had the authority to direct a sale 
of the premises to his creditors for their demands, and that it should have 
_ approved by the master in the way the order directed it to be done 

id. 
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47. The circumstance, that the defendants paid to the grantees of George De 
Grasse a valuable consideration for the premises in dispute, does not give 
them a valid title against the plaintiffs. Wélliamson v. Irish Presbyterian 
Congregation, 565. 

48. Under the acts of the Legislature of New York for the relief of Thomas B. 
Clarke, the Chancellor had no authority to order that the trustee might make 
& conveyance of any part of the premises devised for a precedent debt due by 
the trustee to his grantee. Williamson v. Ball, 566. 

49. The deed executed by Clarke to Chrystie in this case was not made in the due 
execution of the power and authority to sell and convey, though approved by 
the master in conformity with the Chancellor's order, it not having been 
within the Chancellor’s jurisdiction to order that the trustee might make a 
conveyance of the premises to a creditor in payment of the debt. bid. 

50. Although the defendant in this case may have paid to such a grantee a valua- 
ble consideration, yet he cannot be said to have acquired any title against the 
plaintiffs ; inasmuch as Clarke had no lawful authority to convey to his gran- 
tee, that grantee had no right to convey to another. Ibid. 

51. Some of the distinctions stated between bills of review, of revivor, and supple- 
mental and original bills. Aennedy v. Georgia Bank, 586. 

52. A decree for a sale, made with the approbation of counsel filed in court, re- 
moves all preceding technical objections. bid. 


COMMERCIAL LAW. 

For cases relating to Partnership see the title of “ CHancery.” 

1. The sixteenth section of the act of Congress, passed on the 18th of February, 
1793, entitled “ An act for enrolling and licensing ships or vessels to be em- 
ployed in the coasting trade and fisheries, and for regulating the same,” (1 
Stat. at Large, 305,) prescribes the manner in which foreign merchandise 
shall be specified in the manifest of a vessel going coastwise, and imposes a 
pecuniary penalty upon the master for failing to comply with it; but does 
not forfeit the goods. United States v. Carr, 1. 

2. The forfeiture provided in the seventeenth section was intended to apply to 
cases where the foreign merchandise was not included at all in the manifest, 
and not to cases where it was included in fact, although not with legal precis- 
ion, and where there was no bad faith. bid. 

3. By the statutes of Mississippi, the holder of an inland bill of exchange is en- 
titled to recover of an indorser the amount due on the bill, with interest, up- 
on giving the customary proof of default and notice. A protest is necessary 
only for the purpose of enabling him to recover the five per cent. damages 
given by the act. Wanzer v. Tupper, 234. 

. The case of Bailey v. Dozier (6 Howard, 23) confirmed. bid. 

. Where personal property is, from its character or situation at the time of the 
sale, incapable of actual delivery, the delivery of the bill of sale, or other ey- 
idence of title, is sufficient to transfer the property and possession to the ven- 
dee. Gibson v. Stevens, 384. 

6. Where articles of commerce were purchased in the State of Indiana, and the 
vendors, in whose warehouses they were lying, gave a written memorandum 
of the sale, with a receipt for the money, and an engagement to deliver them 
on board of canal-boats soon after the opening of canal navigation, these doc- 
uments transferred the property and the possession of the articles to the pur- 
chasers. bid. 

7. These documents, being indorsed and delivered to a merchant in New York, 
in consideration of advances of money in the usual course of trade, transfer- 
red to him the legal title and constructive possession of the property. bid. 

8. Therefore an attachment subsequently issued, at the instance of a creditor of 
the original purchasers, which was levied upon the property in question, could 
not be maintained. J/bid. 

9. This court will judicially recognize this branch of trade. It has existed long 
enough to assume a regular form of dealing, and its ordinary course and 
usages are now publicly known and understood. bid. 

10. The New York merchant stood in the position of an actual purchaser to the 
extent of his advances, and not in that of a factor who had made advances 
upon goods in his possession. Ibid. 

11. A guarantee by the first sellers that the articles should pass inspection did not 
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COMMERCIAL LAW (Continued). 
change the original sale into an executory contract. It was nothing more 
than the usual warranty of the soundness of the goods sold. bid. 

12. Where a manufacturer upon the upper waters of the Potomac shipped five 
hundred kegs of nails to Alexandria, taking from the master of the canal- 
boat a receipt saying that the nails were “to be delivered to Fowle & Sons 
in Alexandria, for the use of Robert Gilmor of Baltimore,” and on the same 
day sent a letter to the, consignees, advising them that the goods were con- 
signed for the use of Gilmor, such delivery and bill of lading operated as a 
transfer of the legal title to Gilmor, who was in fact the consignor. Grove v. 
Brien, 429.~ 

13. The effect of a consignment of goods, generally, is to vest the property in the 
consignee ; but if the bill of lading is special to deliver the goods to A for 
the use of B, the property vests in B, and the action must be brought in his 
name in case of loss or damage. bid. 

14. Therefore, the kegs of nails in the hands of Fowle & Sons were not subject to 
an attachment by the creditors of the manufacturer; nor had Fowle & Sons 
any valid lien upon them for previous advances to him. The title to the nails 
yer passed to Gilmor before they came into the possession of Fowle & Sons. 

bid. 

15. In this case the manufacturer acted bond fide, in the transfer of the goods, for 
the purpose of securing a preéxisting debt to Gilmor. This being so, there 
was no necessity for Gilmor’s expressing his assent to the transfer, in order to 
the vesting the title. The manufacturer was a competent witness. bid. 

CONSTITUTIONAL LAW. 

1. A tax imposed by a State upon all money or exchange brokers is not void for 
repugnance to the constitutional power of Congress to regulate commerce. 
Nathan v. Louisiana, 73. 

2. Foreign bills of exchange are instruments of commerce, it is true ; but so also 
are the products of agriculture or manufactures, over which the taxing power 
of a State extends until they are separated from the general mass of property 
by becoming exports. bid. 

3. A State has a right to tax its own citizens for the prosecution of any particular 
business or profession within the State. 

4. Banks deal in bills of exchange, and this court has recognized the power of a 
a to tax banks, where there is no clause of exemption in their charters. 

bid. 

5. This court refrains from expressing an opinion as to the right of State legisla- 
tion to compel foreign creditors, in all cases, to seek their remedy against the 
estates of decedents in the State courts alone, to the exclusion of the juris- 
diction of the courts of the United States. Williams v. Benedict, 107. 

6. In 1829, the Legislature of Virginia passed an act appointing five commission- 
ers to raise by way of lottery or lotteries the sum of $30,000 for the benefit of 
the*Fauquier and Alexandria Turnpike Road Company. Two of the com- 
missioners declined to act, and the remaining three took no steps to execute 
the power for a long time. Phalen v. Virginia, 163. 

7. On the 25th of February, 1834, the Legislature passed an act for the suppres- 
sion of lotteries, which prohibited all lotteries and sale of lottery-tickets after 
the Ist of January, 1837, saving, however, contracts already made which were 
by their terms to extend beyond the Ist of January, 1837, or contracts here- 
after to be made under eny existing law, which were to extend beyond that 

- day. These were permitted to go on until the Ist of January, 1840. bid. 

8. On the 11th of March, 1834, the Legislature passed an act appointing two 
commissioners in the place of the two who had declined to act. bid. 

9. On the 19th of December, 1839, these commissioners entered into a contract 
with certain persons, authorizing these persons to draw as many lotteries as 
they might think proper, without limitation as to time, upon the payment of 
a certain sum per annum to the commissioners. bid. 

10. The right to draw lotteries under the act of 1829 is not a contract the obliga- 
tions of which were impaired by the act of 1834. bid. : 

11. It may be doubted whether it constitutes a contract at all. But if it was a con- 
tract, it was not unlimited as to time, and the act of 1834, allowing the grant 
to continue for a certain time, stands upon the same ground as acts of limita- 
= and recording acts, which this court has said a State has a right to pass. 
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CONSTITUTIONAL LAW (Continued). 

12. The privilege granted by the act of 1829 had become obsolete from non-user, 
and the act of 1834, appointing two commissioners, did not fully revive it, be- 
cause the two acts of 1834 must be taken together; and the limitation con- 
tained in one must apply to the other. bid. 

13. The courts of Virginia have so construed these statutes, and this court adopts 
their construction. Jbid. 

14. The act of Congress which restrains the Circuit Courts from taking cognizance 
of any suit to recover the contents of a chose in action brought by an as- 
signee, when the original holder could not have maintained the suit, is not 
inconsistent with the third article of the Constitution of the United States, 
which gives to the judicial power cognizance over controversies between citi- 
zens of different States. Sheldon v. Sill, 441. 

15. By a law of the State of Louisiana, every person not being domiciliated in 
that State, and not being a citizen of any State or Territory in the Union, 
who shall be entitled, whether as heir, legatee, or donee, to the whole or any 
part of the succession of a person deceased, shall pay a tax to the State of 
ten per cent. of the value thereof. Mager v. Grima, 490. 

16. This law is not repugnant to the Constitution of the United States. bid. 


CONSTRUCTION. 
Of Statutes. See StatursEs. 
Of Deeds. See DEEDs. 
Of Wills. See CHANCERY. 


DEEDS, CONSTRUCTION OF. 
See Jury. CHANCERY. 

1. Where a power of attorney authorized the agent “to contract for the sale of, 
and to sell, either in whole or in part, the lands and real estate so purchased,” 
and “on such terms in all respects as he shall deem most advantageous,” and 
“to execute deeds of conveyance necessary for the full and perfect transfer of 
all our respective right, title, &c., as sufficiently in all respects as we ourselves 
could do personally in the premises,” these expressions, aided by the situation 
of the partics and the property, the usages of the country on such subjects, 
the acts of the parties themselves, and any other circumstance having a legal 
bearing upon the question, must be construed as giving to the agent the power 
to enter into a covenant of seizin. Le Roy v. Beard, 451. 

2. Some of the general rules stated for the construction of powers. bid. 


DUTIES. 
See Fives, PENALTIES, AND FORFEITURES. 


EJECTMENT. 

1. Where a testator made certain devises to his two grandchildren, “ provided, and 
the legacies herein before devised are upon this special condition, that, if both 
my said grandchildren shall happen to die under age and without any lawful 
issue, then it is my will that three fourth-parts shall be equally divided be- 
tween Sarah Smallwood and others,” &c., and the two grandchildren lived 
many years after they arrived at full age, and then both died without issue, 
the devise over to Sarah Smallwood, &c., never took effect, because the two 
grandchildren both arrived at full age. Doe v. Watson, 263. 

2. The plaintiffs below having claimed the whole as the heirs of Sarah Small- 
wood, the court instructed the jury that they could not recover. But the 
plaintiffs below claimed, in this court, that they were entitled to recover a 
part, because they were a portion of the heirs of the two grandchildren. This 
point was not made in the court below, and therefore cannot be made here. 
Ibid. 

3. The Supreme Court of Pennsylvania decided, with regard to this very will, that 
the devise over to Sarah Smallwood never took effect. This decision was 
made in 1795, and the acquiescence of half a century would seem to close all 
litigation under the will. But even if it did not, this court is of the same 
opinion. bid. 


EXECUTORS AND ADMINISTRATORS. 
1. The laws of Mississippi direct that, where the insolvency of the estate of a de- 
ceased person shall be reported to the Orphans’ Court, that court shall order 
a sale of the property, and distribute the proceeds thereof amongst the credi- 
/ VOL. VIII. 
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EXECUTORS AND ADMINISTRATORS (Continued). 
tors pro rata, and that in the mean time no execution shall issue upon a judg- 
ment obtained against such insolvént estate. Williams v. Benedict, 107. 

2. A judgment obtained against the administrator before the declaration by the 
Orphans’ Court of the insolvency of the estate, is not, upon that account, enti- 
tled to a preference ; but must pH in the general distribution. Lid. 

3. The assent of an executor must be obtained before a legatee can take posses- 
sion of a legacy. But this assent may be implied, and an assent to the inter- 
est to the tenant for life in a chattel inures to vest the interest of the remain- 
der. Therefore, where a bill averred the possession of the subject of the leg- 
acy by the life-tenant in pursuance of the bequest in the will, and this bill was 
demurred to, it is sufficient to raise a presumption that the possession was 
taken with the assent of the executor. McClanahan v. Davis, 170. 

4. By the laws of Virginia, where there is a tenancy for life in a slave, with re- 
mainder to the wife of another person, the interest of the husband in the wife’s 
remainder is placed upon the footing of an interest in a chose in action. If, 
therefore, he survives the wife, he may reduce the property into possession at 
the expiration of the life estate; but if he be dead at such expiration, the 
property survives to the wife, and on her death passes to her legal representa- 
tive as part of her assets. lid. 

5. Query, whether the husband or his personal representative is not bound to ad- 
minister upon the wife’s estate, before bringing suit to recover property so 
situated in the State of Virginia. Jbid. 

6. Where there was no direct or positive averment that the defendants, or either 
of them, had any interest in the property claimed, or that it was in their pos- 
session, no ground of relief against those parties was shown, and the right to 
a discovery, as incidental thereto, failed also. bid. 

7. The Orphans’ Court of Alexandria had power to allow a commission to the 
executor for paying over a specific legacy, and a right to extend this commis- 
sion to ten per cent. West v. Smith, 402. 

8. Under the laws of Virginia, the executor had a right to refrain from pleading 
the statute of limitations when sued, and to pay a judgment thus obtained 
— him. The judgment, at all events, must stand good till reversed. 

bid. ; 

9. Where the executor paid legacies to persons who had occupied property which, 
it was alleged, belonged to the deceased, and the occupiers claimed to hold it 
in consequence of an uninterrupted possession of twenty years, the justice of 
their claim could not be tried in a collateral manner by objecting to this item 
of the executor’s account, on the ground that he should have set up the claim 
for rent in set-off to the legacy. bid. 


FINES, RENALTIES, AND FORFEITURES. 


1. The sixteenth section of the act of Congress, passed on the 18th of February, 
1793, entitled “ An act for enrolling and licensing ships or vessels to be em- 
ployed in the coasting trade and fisheries, and for regulating the same,” 
(1 Stat. at Large, 305,) prescribes the manner in which foreign merchandise 
shall be specified in the manifest of a vessel going coastwise, and imposes a 
pecuniary penalty oe the master for failing to comply with it; but does not 
forfeit the goods. United States v. Carr et al., 1. 

2. The forfeiture provided in the seventeenth section was intended to apply to 
cases where the foreign merchandise was not included at all in the manifest, 
and not to cases where i: was included in fact, although not with legal precis- 
ion, and where there was no bad faith. Jbid. . 

. In this case, the court below instructed the jury, that, if the goods were fraudu- 
lently entered, it was no matter in whose possession they were when seized, 
or whether the United States had made an election between the penalties, and 
that the forfeiture took place when the fraud, if any, was committed, and the 
seller of the goods could convey no title to the purchaser. Caldwell v. United 
States, 366. 

. This instruction was right in respect to the sixty-eighth section of the act of 
1799 (1 Stat. at Large, 677), as the penalty is the forfeiture of the goods with- 
out an alternative of their value, but wrong as the instruction applies to the 
sixty-sixth section of the same act,—as the forfeiture under it is either the 
goods or their value. Ibid. 

5. Under the sixty-eighth section, the forfeiture is the statutory transfer of right to 
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FINES, PENALTIES, AND FORFEITURES (Continued). 
the goods at the time the offence is committed. The title of the United States 
to the goods forfeited is not consummated until after judicial condemnation, 
but the right to them relates backwards to the time the offence was committed, 
so as to avoid all intermediate sales of them between the commission of the 
offence and condemnation. bid. 

6. But under the sixty-sixth section of the act, in which the forfeiture is the goods 
or their value, the United States have no title in the goods, until an election 
has been made either to recover the goods or their value. Therefore, under 
that section, any rights in the goods acquired bond fide by third persons in 
the mean time are protected. bid. 

7. The claimants prayed the court to instruct the jury, that the United States 
were not entitled to recover under the first and second counts of the infor- 
mation founded on the fiftieth section, unless the goods were unladen and 
delivered without permits. The jury was told, in reply,— “If the permits 
were obtained by fraud and improper means, they were of no effect, and a 
mere nullity. The United States are entitled to recover, if the goods were 
imported with the view to defraud the revenues.” Whether or not the per- 
mits were obtained by fraud or improper means was a point in the cause for 
the jury to decide, and what the court said upon the prayer was virtually 
saying to the jury, that a verdict might be returned upon the first and second 
counts against the claimants, and that they were liable to the penalties of 
the act for uniading goods without a permit, without saying if they thought 
that there was evidence enough to prove the fact against them. bid. 

HUSBAND AND WIFE. 
See CHANCERY. 


INDICTMENT. 

1. Where an act of Congress declared, that, if any person “ shall transmit to, or 
present at, or cause or procure to be transmitted to, or presented at, any office 
or officer of the government of the United States, any deed, power of attor- 

ney, order, certificate, receipt, or other writing, in support of, or in relation to, 
any account or claim, with intent to defraud the United States, knowing the 
same to be false, altered, forged, or counterfeited ; every such person shall be 
deemed and adjudged guilty of felony,” &c.,— it was sufficient that the in- 
dictment charged the act to have been done “with intent to defraud the 
United States,” without also charging that it was done feloniously, or with a 
“felonious intent.” United States vy. Staats, 41. 

2. Where the act done was the transmission to the Commissioner of Pensions of 
an affidavit which was false in the facts which it professed to narrate, although 
sworn to by a person who really existed, and the person who transmitted it 
knew that it was false, it was an offence within the meaning of the act of 
Congress. bid. 

INSURANCE. 

1. Where an action was brought upon a policy of insurance against fire, by the 
assignees of the person originally insured, and in the policy it was said that it 
was “made and accepted upon the representation of the said assured, con- 
tained in his application therefor, to which reference is to be had,” it was 
proper to prove by parol testimony that the representations alleged to have 
been made by the party originally insured were actually made by him. Clark 
v. Manufacturers’ Ins. Co., 235. 

2. And if the assignees, by their acts, adopted these representations when renew- 
ing the policy from time to time, the evidence was equally admissible, be- 
cause the subsequent policies had reference to the one first made. bid. 

3. Therefore, where the representation upon which the original policy was found- 
ed wad, that “the picker is inside of the building, but no lamps used in the 
picking-room,” it was a correct instruction to give to the jury, that the use of 

| lamps in the picker-room rendered the policy void. bid. 
4. But if no representations were made or asked, it would not be the duty of the 
| 





insured to make known the fact that lamps were used in the picker-room, al- 
though the risk might have been thereby increased, unless the use of them in 
that way was unusual. bid. 
JURISDICTION. 
1. The act of May 31st, 1844, (5 Stat. at Large, 658,) gives jurisdiction to this 
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court in revenue cases, without regard to amount, only where the judgment is 
rendered in a Circuit Court of the United States. Therefore, where the case 
was brought from the Court of Appeals for the Territory of Florida, and the 
amount in controversy did not exceed one thousand dollars, the case must be 
dismissed for want of jurisdiction. United States v. Carr, 1. 


. The act of 1824, relating to certain claimants to lands, which was revived and 


reénacted by the act of 1844, did not expire in five years from the passage of 
the act of 1844,so far as regards appeals from the District Court to this 
court. It will continue in force until all the appeals regularly brought up 
from the District Courts shall be finally disposed of. United States v. Bois- 
doré’s Heirs, 113. 


. Where a plaintiff in the court below filed a petition for the recovery from the 


defendant of four slaves, whose value he alleged to be $2,700, and the jury 
found a verdict for the plaintiff “ for $ 1,200, the value of the negro slaves in 
suit,” and the plaintiff thereupon released the judgment for $1,200, and 
the court adjudged that he recover of the said defendant the said slaves, 
the case is within the appellate jurisdiction of this court. Dennett v. Dutter- 
worth, 124. 


. The plaintiff averred in his petition, that the slaves were worth $ 2,700, and by 


his releasing the judgment for $1,200, the only question before this court is 
the right to the property. And as the defendant below prosecuted the appeal, 
the plaintiff cannot be allowed to deny here the truth of his own averment of 
the value of the property in dispute. bid. 


. Where it appears to this court, from affidavits and other evidence filed by per- 


sons not parties to a suit, that there is no real dispute between the plaintiff 
and defendant in the suit, but, on the contrary, that their interest is one and 
the same, and is adverse to the interests of the parties who filed the affidavits, 
the judgment of the Circuit Court entered pro forma is a nullity and void, and 
no writ of error will lie upon it. It must, therefore, be dismissed. Lord v. 
Veazie, 251. 


. The following question, sent up to this court upon a certificate of division in 


opinion between the judges of the Circuit Court, — viz. “ Whether, according 
to the true construction of the Woodworth patent, as amended, the machines 
made or used by the defendant at the time of filing the bill, or either of them 
simply, do or do not infringe the said amended letters patent ?” —is a ques- 
tion of fact, over which this court has no jurisdiction. Wilson vy. Barnum, 
258. 


. The jurisdiction given to it by statute in certified cases only extends to points 


of law. Ibid. 


. Courts created by statute can have no jurisdiction but such as the statute con- 


fers. Sheldon v. Sill, 441. 


. Therefore, where the third article of the Constitution of the United States says 


that the judicial power shall have cognizance over controversies between citi- 
zens of different States, but the act of Congress restrains the Circuit Courts 
from taking cognizance of any suit to recover the contents of a chose in ac- 
tion brought by an assignee, when the original holder could not have main- 
tained the suit, this act of Congress is not inconsistent with the Constitution. 
Ibid. 

A debt secured by bond and mortgage is a chose in action. bid. 

Therefore, where the mortgagor and mortgagee resided in the same State, and 
the mortgagee assigned the mortgage to the citizen of another State, this as- 
signee could not file his bill for foreclosure in the Circuit Court of the United 
States. bid. 

The jurisdiction of a chancellor under a private act of the Legislature exam- 
ined. Williamson v. Berry, 496. 

The jurisdiction of this court, under the twenty-fifth section of the Judiciary 
Act, extends to a review of the judgment of a State court, where the point 
involved was the alleged violation of a contract granting a ferry right by a 
State to an individual; but it does not extend to a case where the alleged vi- 
olation of a contract is, that a State has taken more land than was necessa 
for the easement which it wanted, and thus violated the contract under which 
the owner held his land by a patent. -It rests with State legislatures and 
State courts exclusively to protect their citizens from injustice and oppres- 
sion of this description. Mills v. St. Clair County, 569. 
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14. This court, as an appellate court, has the power to allow amendments to be 
made to the record before it, although the general practice has been to re- 
mand the case to the Circuit Court for that purpose. Kennedy v. Georgia 
Bank, 586. 

15. When a cause is brought before this court on a division in opinion between the 
judges of the Circuit Court, the points certified only are before it. The cause 
should remain on the docket of the Circuit Court, and at their discretion may 
be prosecuted. bid. 

16. If the jurisdiction of a Circuit Court be not shown in the proceedings in the 
case, its judgment is erroneous, and liable to be reversed; but it is not an 
absolute nullity. bid. 

17. But when an amendment to the record was made by consent of counsel in this 
court, which amendment set forth the jurisdiction, a mandate containing that 
amendment ought to have prevented any subsequent objection to the juris- 
diction in the Circuit Court. lid. 

JURY. 

1. The question, whether or not certain acts were parts of the official duty of pur- 

sers, was one of law, to be decided by the court, and not one of fact to be left 
to the jury. United States v. Buchanan, 83. 

2. The following question sent up to this court upon a certificate of division in 
opinion between the judges of the Circuit Court, — viz. “ Whether, according 
to the true construction of the Woodworth patent as amended, the machines 
made or used by the defendant at the time of filing the bill, or either of them 
simply, do or do not infringe the said amended letters patent,” —is a question 
of fact, over which this court has no jurisdiction. Wilson v. Barnum, 258. 

. It is the duty of the court to give a construction to a deed so far as the inten- 
tion of the parties can be elicited therefrom ; but the doubt in the application 
of the descriptive portion of a deed to external objects usually arises from 
what is called a latent ambiguity, which has its origin in parol testimony and 
must necessarily be solved in the same way. It therefore, in such cases, be- 
comes a question to be decided by a jury, what was the intention of the par- 
ties toadeed. Reed v. Proprietors, &c., 274. 

. Therefore, there was no error in the following instructions given by the court 
to the jury, viz.: —“ That if the jury believed from the evidence, looking to 
the monuments, length of lines, and quantities, actual occupation, &c., that it 
was more probable that the parties to the mortgage intended to include there- 
in the demanded premises than otherwise, they should return their verdict for 
the tenants.” Ibid. 

- Ina trial for a fraudulent entry of goods, the question whether the permits were 
obtained by fraud or improper means was a point for the jury to decide. 
Caldwell v. United States, 366. 


LANDS, PUBLIC. 

1. Before the transfer of Louisiana to the United States, the Spanish government 
was accustomed to grant lands fronting on the Mississippi River, and reserve 
the lands behind those thus granted for the use of the front proprietors, who 
had always a right of preémption to them. Surgett v. Lapice, 48. 

2. = the transfer, Congress recognized this right of preémption by several laws. 

bid. 

3. In 1832, Congress passed an act (4 Stat. at Large, 534) giving to the proprie- 
tors of any tracts bordering on a river, creek, bayou, or water-course, the right 
of preference in the purchase of any vacant tract of land adjacent to and back 
of his own tract, provided that the right of preémption should not extend so 
far in depth as to include lands fit for cultivation bordering on another river, 
creck, bayou, or water-course, and provided that all notices of claims shall be 
entered, and the money paid thereon, at least three weeks before such period 
as may be designated by the President of the United States for the public sale 
of the lands in the township. 

4. This last proviso cannot be construed to apply to a township where the lands 
had already been exposed to sale by order of the President in 1829. The act 
having been passed in 1832, a compliance with it was impossible, and it must, 
therefore, be construed as applying prospectively to those lands which had not 
been exposed to public sale. bid. 

5. The first proviso related only to a river, creek, bayou, or water-course which 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


was a navigable stream. The bayou in question was not so, as is shown by 
the evidence in the case, and also by the fact that the sections of land, as laid 
out by the public surveyor, cross it. When the surveyor comes to navigable 
streams, he bounds upon the shore, and makes fractional sections. bid. 


. In order to bring land within the exception, it must be fit for cultivation, and 


also border on another river, &c. The two circumstances are ~— togeth- 
er, and both must concur, or else the exception does not apply. bid. 


. In 1824, Congress passed an act (4 Stat. at Large, 52), entitled “ An act ena- 


bling the claimants to lands within the limits of the State of Missouri and 
Territory of Arkansas to institute proceedings to try the validity of their 
claims.” United States v. Boisdoré’s Heirs, 113. 


. The second section provided that, in “all cases, the party against whom the 
I ) , party ag 


judgment or decree of the said District Court may be finally given, shall 
be entitled to an appeal, within one year from the time of its rendition, to the 
Supreme Court of the United States”; and the fifth section enacted that any 
claim which shall not be brought by petition before the said courts within two 
years from the passing of the act, or which, after being brought before the 
said courts, shall, on account of the neglect or delay of the claimant, not be 
prosecuted to a final decision within three years, shall be for ever barred. Ibid. 


. In 1844, Congress passed another act (5 Stat. at Large, 676), entitled “ An act 


to provide for the adjustment of land claims within the States of Missouri, 
Arkansas, and Louisiana, and in those parts of the States of Mississippi and 
Alabama, south of the thirty-first degree of north latitude, and between the 
Mississippi and Perdido Rivers.” Ibid. 

It enacted, “ that so much of the expired act of 1824 as related to the State of 
Missouri be, and is hereby, revived and re¢nacted, and continued in force for 
the term of five years, and no longer; and the provisions of that part of the 
aforesaid act hereby revived and reénacted shall be, and hereby are, extended 
to the States of Louisiana and Arkansas, and to so much of the States of 
Mississippi and Alabama as is included in the district of country south of the 
thirty-first degree of north latitude, and between the Mississippi and Perdido 
Rivers.” bid. 

The act of 1824, revived and reénacted by the act of 1844, did not expire in 
five years from the passage of the act of 1844, so far as regards appeals from 
the District Court to this court. It will continue in force until all the appeals 
ty brought up from the District Courts shall be finally disposed of. 

nd. 


The plaintiff in a writ of right produced a patent from the United States, dated 
in 1839, which contained sundry recitals, referring to titles of anterior date 
derived from acts of Congress for the adjustment of claims to lands. But the 
patent itself was issued under an act of Congress in 1836. Marsh v. Brooks, 
223. 

The defendant, in order to show an outstanding title, gave in evidence a treaty 
between the United States and the Sac and Fox Indians, in which this, with 
other lands, was reserved for the half-breeds, and an act of Congress passed 
in 1834 relinquishing the reversionary interest of the United States to these 
half-breeds. /bid. 

This was sufficient to show an outstanding title. bid. 

The recitals in a patent are not enough to show that the title is of an earlier 
date than the patent itself. although they are evidence for some purposes. 
Nor was it necessary for the defendant to show that any of the half-breeds 
were in existence at the time of the trial. bid. 

A concession, having no defined boundaries, made by the Lieutenant-Governor 
of Upper Louisiana in 1799, but not surveyed, cannot be considered as “ prop- 
erty,” and, as such, protected by the courts of justice, without a sanction by 
the political power, under the third article of the treaty with France made in 
1803. Bissell v. Penrose, 317. 

The Lieutenant-Governor of Upper Louisiana had the authority, as a sub-dele- 
gate, to grant concessions, direct surveys, and place grantees in possession ; 
but no perfect title to the land passed until the concession and a copy of the 
survey were delivered to the Intendant-General at New Orleans, and also a 
proces-verbal attesting the fact that the survey was made in the presence of 
the commandant, or in that of a syndic and two neighbours. On these the 
legal title was founded, and then perfected and recorded. bid. 
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The mere circumstance that another plat, containing different land, was upon 
the same sheet of paper which contained the genuine plat, and which was 
filed in the recorder’s office, was not sufficient to invalidate the claim; be- 
cause the name of the claimant was written upon the face of the one describ- 
s the tract claimed, and that was the only one before the commissioners. 

bid. 

In the case of Stoddard v. Chambers, 2 Howard, 284, this court decided by 
implication, and now decides expressly, that a general and unlocated conces- 
sion, granted by the Spanish governor prior to the transfer of Louisiana, a 
private survey of which made after the transfer was recognized by the com- 
missioners appointed under the act of 1805, before whom the claim was filed, 
was so designated and located as to be reserved from sale by virtue of the act 
of 1811, and consequently no New Madrid certificate could be located upon 
it. Menard’s Heirs v. Massey, 293. 

The act of 1804, forbidding private surveys upon the public lands, was implied- 
ly repealed by the act of 1805, which required claimants to file a plat. The 
act of 1806 authorized the commissioners to direct such surveys as they 
might deem necessary, which gave them, thereby, the power to adopt any 
prior and private surveys which they might deem just and proper, for the 
purpose of designation and location. Jbid. 


. The effect of such private surveys was not to sever the land from the public 


domain, but merely to indicate the tract which Congress was to act upon at a 
subsequent period, in case it thought proper to confirm the claim. bid. 


. The act of 1836 confirmed the claims of assignees who had prosecuted them 


as claimants, and did not intend to vest the title in the assignor, the original 
holder. This court has so decided in former cases. bid. 

The confirmation by the act of 1836 is equally effectual in favor of the claim- 
ant, whether the commissioners recommended that the claim should be con- 
firmed generally, or confirmed “ according to the survey.” The only differ- 
ence is, that in the latter case the survey on file is probably conclusive upon 
the government, and errors cannot be corrected, whilst in the former case 
they may be. bid. 


. The second section of the act of 1836 makes no geo for a re-location of 


an unlocated claim confirmed on the report of the commissioners, and further 
legislation will be necessary for such cases. bid. 


. The cases of Mackay v. Dillon, 4 Howard, 421, Les Bois v. Bramell, 4 How- 


ard, 449, and Jourdan v. Barrett, 4 Howard, 169, examined and explained. 
Tid. 


5. Upon the transfer of Louisiana, the United States succeeded to all the powers 


of the Intendant-Generals, and could give or withhold the completion of all 
imperfect titles at their pleasure. In order to exercise this power with dis- 
cretion, Boards of Commissioners were established in order to enlighten the 
judgment of Congress, and special courts were organized in which claimants 
might prosecute their claims. hid. 


. But in all the legislation upon the subject, the claimants were never considered 


as possessing a legal title, until the final assent of Congress was expressed in 
some mode or other to that effect. bid. 


28. The date of such legal title commences with the ratification by Congress, and 


does not extend back to the date of the imperfect title. hid. 

Therefore, the title of Cerré, being confirmed in 1836, must give way to patents 
for the same land, issued before that time, unless Congress had, by some law, 
protected the land from the location of patents. bid. 

But the acts of Congress did not so protect it, because the concession of Cerré 
called for no boundaries, and had never been surveyed. Before land could be 
reserved from sale, it was necessary to know where the land was. bid. 

The confirming act of 1836 declared that it should convey no title to any part 
of the land which had previously been surveyed and sold by the United 
States. This the United States had a right to do, because, having the plen- 
ary power of confirmation, they could annex such conditions to it as they 
chose. bid. 


. Where claims were confirmed according to the concession, a subsequent survey 


made in the mode pointed out by law is conclusive upon the United States 
and the confirmee, to show that the land included in the survey was the land 
the title to which was confirmed. But it does not follow that other persons, 
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who may previously have purchased portions of the land from the United 
States, subsequent to the confirming act and before the survey, are equally 
concluded. — /bid. 

33. The form of a Spanish title given. bid. 

34. The decision of this court in the case of Stoddard et al. v. Chambers (2 How- 
ard, 285) reexamined and confirmed. Mills v. Stoddard, 345. 

35. The original petition to the Spanish Governor of Louisiana, upon which the 
concession was made, stated that he “came over to this side of the M. R. S. 
with the consent of your predecessors.” These letters stand for Majeste Rive 
Sud, and refer to the Mississippi River. bid. 

36. The survey of the concession in 1806 fixed its locality. It is true that the sur- 
vey was a private one, but it was adopted by the commissioners, who had au- 
thority to direct such surveys as they deemed necessary. bid. 

37. The holder of a New Madrid certificate had a right to locate it only on public 
lands the sale of which was authorized by law. But lands claimed under a 
Spanish concession, where the claim had been filed according to the acts of 
Congress, were reserved from sale when the entry under the New Ma- 
er certificate was made, viz. in 1816. Consequently, the entry was void. 

vd. 

38. The patent for the land covered by the New Madrid certificate was not issued 
until after Congress had renewed this reservation, viz. in 1832. Therefore, 
neither the entry nor patent can give a good title. bid. 

39. Had the patent been issued before Congress passed the act of 1832, the result 
would have been different. bid. 


LEX LOCI CONTRACTUS AND LEX FORI. 

1. By the laws of Wisconsin, where the contract in question was made, a scroll 
or any device by way of seal has the same effect as an actual seal. But in 
New York it is different, and an action brought in New York upon such an 
instrument must be an action appropriate to unsealed instruments. Le Roy 
v. Beard, 451. 

2. Therefore, where a decd was executed with a scroll in Wisconsin, which con- 
tained a covenant of seisin, and an action was brought in New York fora 
_ of this, it was properly an action of assumpsit and not covenant. 

id. 
LIMITATION OF SUITS. 

1. A lapse of forty-six years is a bar to relief in equity, although the creditor, dur- 
ing all that time, supposed the debtor to be insolvent and not worth pursuing, 
where it appears that for a considerable portion of that time he was in a con- 
dition to pay, and the creditor might, by reasonable diligence, have discovered 
it and recovered the money by a suit at law. Maxwell v. Kennedy, 210. 

2. Where a claim to land was maintained upon an uninterrupted possession of 
forty years, the death of the original holder and subsequent reception of rent 
by his widow did not break the continuity of possession. She is liable to ac- 
count for the rent to the heirs. Reed v. Proprietors, §c., 274. 


NAVY OF THE UNITED STATES. 

1. Commissions for drawing bills of exchange were not usually allowed to per- 
manent pursers in the navy; and on the 10th of November, 1826, commis- 
sions for such services to commanders of squadrons and officers of any grade 
were expressly abolished. United States v. Buchanan, 83. 

2. A custom cannot be set up against a settled rule; nor can it ever be binding 
unless it be ancient, reasonable, generally known, and certain. bid. 

3. There are two books for the government of the officers uf the navy, usuall 
known as the “Blue Book” and the “ Red Book.” The “ Red Book,” al- 
though later in date, did not repeal the “ Blue Book,” except in some few 
specified particulars. Ibid. , 

4. The duty of paying mechanics and laborers at the navy-yards was imposed, by 
the Blue Book, upon pursers who were stationed there. It was made a part 
of their official duty. As this was not repealed by the Red Book, no com- 
mission can be allowed to a purser for performing this service. bid. 

5. The question, whether or not these acts were parts of the official pang 4 of pur- 
sers, was one of law, to be decided by the court, and not of fact, to be left to 
the jury. Jbid. 

6. Losses alleged to have been sustained by a purser, in consequence of an order 
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by the commodore forbidding certain sales of slops, cannot be set off in a 
suit by the United States upon the purser’s bond. bid. 

7. The statute of March 3, 1797, which allows set-offs, has for its object the 
settlement between the parties of their mutual accounts or debts. But 
wrongs or torts done, and any unliquidated damages claimed, have never been 
permitted as a set-off. bid. 

8. It appears, also, that the government is not responsible for a wrong committed 
by one officer upon another. The party injured has other modes of redress 
than setting off the damages as a defence, when sued upon his bond by the 
United States. bid. 


ORPHANS’ COURTS. 
See ExeEcuroRS AND ADMINISTRATORS. 


PARTNERSHIP. 
See CHANCERY. 
PATENT RIGHTS. 

1. The following question, sent up to this court upon a certificate of division in 
opinion between the judges of the Circuit Court, — viz. “ Whether, according 
to the true construction of the Woodworth patent as amended, the machines 
made or used by the defendant at the time of filing the bill, or either of them 
simply, do or do not infringe the said amended letters patent,”— is a ques- 
tion of fact, over which this court has no jurisdiction. Wilson v. Barnum, 258. 

2. The jurisdiction given to it by statute in certified cases only extends to points 
of law. Ibid. 


PENSIONS. 
See INDICTMENT. 


POWER OF ATTORNEY 
See DEEDS, CONSTRUCTION OF. 


PLEAS AND PLEADINGS. 

1. Where, upon the case stated in a bill in equity, the complainant is not entitled 
to relief by reason of lapse of time and laches on his part, the defendant may 
demur. Marwell v. Kennedy, 210. 

2. By the laws of Wisconsin, where the contract in question was made, a scroll 
or any device by way of seal has the same effect as an actual seal. But in 
New York it is otherwise, and an action brought in New York upon such an 
instrument must be an action appropriate to unsealed instruments. Le Roy 
v. Beard, 451. 

3. Therefore, where a deed was executed with a scroll in Wisconsin, which con- 
tained a covenant of seizin, and an action was brought in New York for a 
— of this, it was properly an action of assumpsit, and not covenant. 

bid. 

4. It was not necessary in the declaration to allege an eviction, because the cove- 
nant was broken as soon as made. bid. 


PRACTICE. 

1. Where an “ action of jactitation” or “slander of title” was brought in a State 
court of Louisiana and removed into the Circuit Court of the United States 
by the defendant, who was a citizen of Mississippi (the persons who brought 
the action being in possession of the land under a legal title) and the defend- 
ant pleaded in re-convention, setting up an equitable title, and the court be- 
low decreed against the defendant, it was proper for him to bring the case to 
this court by appeal, and not by writ of error. Surgett v. Lapice, 48. 

2. This case distinguished from that of the United States v. King, 3 and 7 How- 
ard, 773 and 844. Ibid. 

3. An error in a citation, calling Mary Rice the wife of Charles Bowers, whereas 
she was the wife of Charles Rice, is not fatal in a case coming from Louisi- 
ana. The practice there is for the husband to assent when the wife brings « 
suit, so that his name is merely a matter of form. Peale v. Phipps, 256. 

4. Nor is it a fatal error when the citation was issued at the instance of E. Peale 
as plaintiff in error, instead of Elijah Peale, Trustee of the Agricultural 
Bank of Mississippi. bid. 

5. The acceptance of the service of the citation by the attorney for the parties 
shows that the error led to no misapprehension. Ibid. 
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6. The plaintiffs in ejectment claimed below the whole of certain property as the 
heirs of a devisee ; and the title of the devisee being held not to be good, they 
claimed in this court a portion of the property as a portion of the heirs of the 
person upon whom the descent was cast. But this point was not made in 
the court below, and therefore cannot be made here. Doe v. Watson, 263. 

7. Where, in a special verdict, the essential facts are not distinctly found by the 
jury, although there is sufficient evidence to establish them, this court will not 
render a judgment, but remand the cause to the court below for a venire_facius 
de novo. Prentice v. Zane’s Adm., 470. 

8. Therefore, where a suit was brought by an indorsee upon a promissory note, 
and the special verdict found that the original consideration of the note was 
fraudulent on the part of the payee, but omitted to find whether the holder 
had given a valuable consideration for it or received it in the regular course 
of business, and the court below gave judgment for the defendant, this court 
could not decide whether that judgment was erroneous or not, and would 
have been compelled to remand the case. Ibid. 

9. But the parties below agreed to submit the cause to the court, both on the facts 
and the law. This court must presume that the court below founded its 
judgment upon proof of the fact as to the manner in which the holder re- 
ceived it, and must therefore affirm the judgment of the court below. bid. 

10. Some of the distinctions stated between bills of review, of revivor, and supple- 
mental and original bills in chancery. Kennedy et al. vy Georgia State Bank, 586. 

11. This court, as an appellate court, has the power to allow amendments to be 
made to the record before it, although the general practice has been to remand 
the case to the Circuit Court for that purpose. bid. 

12. When a cause is brought before this court on a division in opinion by the 
judges of the Circuit Court, the points certified only are before it. The 
cause should remain on the docket of the Circuit Court, and at their discre- 
tion may be prosecuted. bid. 

13. If the jurisdiction of a Circuit Court be not shown in the proceedings in the 
case, its judgment is erroneous, and liable to be reversed; but it is not an ab- 
solute nullity. bid. 

14. But when an amendment to the record was made by consent of counsel in this 
court, which amendment set forth the jurisdiction, a mandate containing that 
amendment ought to have prevented any subsequent objection to the jurisdic- 
tion in the Circuit Court. bid. 

15. A decree for a sale, made with the approbation of counsel filed im court, re- 
moves all preceding technical objections. bid. 


PURSERS. 
See Navy oF THE UNITED STATES. 


SALES. . 

Under an order in chancery, in virtue of public acts and private acts of a Legis- 

lature. See CHANCERY. 
SET-OFF. 

The statute of March 3, 1797, which allows set-offs, has for its object the settle- 
ment between the parties of their mutual accounts or debts. But wrongs or 
torts done, and any unliquidated damages claimed, have never been permit- 
ted as a set-off. United States v. Buchanan, 83. 


STATUTES. 

Construction of, and distinction between private and public. See Cuancery. 

1. In the year 1819, the Legislature of Illinois authorized Samuel Wiggins, his 
heirs and assigns, to establish a ferry on the east bank of the River Missis- 
sippi, near the town of Illinois, and to run the same from lands “ that may 
belong to him,” provided the ferry should be put into actual operation within 
eighteen months. Mills v. St. Clair County, 569. 

2. At this time he had no land. but within the eighteen months acquired an inter- 
est in a tract of one hundred acres. Jbid. 

3. In 1821, another act was passed, authorizing him to remove the ferry “on any 
land that may belong to him” on the said me River, under the same 
privileges as were prescribed by the former act. Ibid. 

4. The words of this act, “on any land that may belong to him,” must be con- 
strued to apply to the land which then belonged to him, and not to such as he 
obtained after the passage of the act, viz. in 1822. Ibid 
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| STATUTES (Continued). 
5. The following rules for construing statutes applied to the case, viz. :— 
First, — That in a grant, designed by the sovereign power making it to be a 
general benefit and accommodation to the public, if the meaning of the words 


be doubtful, they shall be taken most strongly against the, grantee and for 
the government; and therefore should not be extended by implication in fa- 
vor of the grantee beyond the natural and obvious meaning of the words 
employed ; and if these do not support the right claimed, it must fall. 
Secondly, —If the grant admits of two interpretations, one of which is more 
extended, and the other more restricted, so that a choice is fairly open, and 
either may be adopted without any apparent violation of the apparent ob- 
jects of the grant, if in such case one interpretation would render the grant 
inoperative and the other would give it force and effect, the latter, if within 
a reasonable construction of the terms employed, should be adopted. bid. 
WILLS. 
See CHANCERY. 


END OF VOLUME VIII. 























112 WASHINGTON STREET — BOSTON. 


LAW BOOKS, 


IN PRESS AND PREPARING FOR PUBLICATION, 


BY 


LITTLE AND BROWN. 


PARSONS ON CONTRACTS. 


A Treatise on the Law of Contracts ; in two volumes, 
8vo.; each volume to contain from 600 to 800 pages. The work will be 
divided into Four Parts. The First Part relates to the general nature and 
principles, and the legal definition and distinction of Contracts, and their 
various kinds. The Second Part relates to the essentials of a Contracts 
as the parties, the thing to be done or omitted, the consideration, the 
formal expression of the cuntract, or its implication by law. The Thigd 
Part relates to the operation of law upon a Contract ; as its construction 
and interpretation, the method and means of enforcing a Contract in courts 
of law, the same in courts of equity, the method and means of resisting 
the enforcement of invalid contracts at law, and the same at equity. The 
Fourth Part relates to the obligation of Contracts as secured by the 
Constitution of the United States, and the distinction between Right and 
Remedy. By Hon. Tueopuitus Parsons, LL. D., Dane Professor of 
Law in Harvard Universty, Cambridge, Mass. 


SUPPLEMENT TO MINOT’S DIGEST. 


In preparation, a Supplement to Minot’s Digest, to include 
all the reported Decisions of the Supreme Judicial Court of Massachusetts, 
from the Third Volume of Metcalf’s Reports down to the time of publica- 
tion. By Georce Minor, Esq., Counsellor at Law. 


ABBOTT ON SHIPPING. 


Perxins’s Notes. 


Treatise of the Law relative to Merchant Ships and Sea- 
men. By Cuartes Asrort, late Lord Chief Justice. The seventh 
English edition, by William Shee. The sixth American edition, with 
the Notes of Mr. Justice Story, and additional Annotations, by Hon. J.C. 
Perkins. 2 vols. 8vo. 


GREENLEAF’S CRUISE ON REAL PROPERTY 


VOLUME Iii. 


A Digest of the Law of Real Property. By Wm. Cruise, 
Esq. Revised and considerably Enlarged, by Henry Hopley White, Esq. 
Further Revised and Abridged, with Additions and Notes for the use of 
American Students, by Simon Greentear, LL. D. Volume III, com- 
pleting the work, nearly ready. 




















Law Books in Press 


LIFE AND FIRE INSURANCE. 


A Treatise on the Law of Life and Fire Insurance. By 


Jorn Gites, Counsellor at Law. 


UNITED STATES EQUITY DIGEST. 


In active preparation, and will soon be ready, A DIGEST 


OF ALL THE REPORTS IN EQUITY, decided in the United States 
Courts, and in the Courts of the several States, from the earliest period to 
the present time. In one volume, royal 8vo., corresponding with the 
United States Digests of Common Law and Admiralty Reports, by Messrs. 
Metealf, Perkins, Curtis, and Putnam ; and forming with that, a complete 
Digest of all the Reports to 1847, from which period Mr. Putnam’s 
Annual Digest will include the Common Law, Admiralty, and Equity 
Reports. By Joun Puetrs Putnam, of the Boston Bar. 


BATTEN’S PERFORMANCE OF CONTRACTS. 


A Practical Treatise on the Law Relating to the Specific 


Performance of Contracts. By Epmunp Barren. Esq., Barrister at Law, 
with notes and references to American cases, by Hon. Judge Perkins, of 
"Salem, 1 vol. 8vo. 


ANNUAL DIGEST, 1849. 


United States Digest ; being a Digest of Decisions of the 


Courts of Common Law, Equity and Admiralty in the United States. 
By John Phelps Putnam. Vol. III., for 1849, being ninth volume of the 
entire work. 


ANGELL ON ‘WATERCOURSES. 
New and Fourth Edition, Revised and Greatly Enlarged. 


Treatise on the Common Law in relation to Watercourses. 


By Josern K. Ancett. The edition of this work now proposed, will be 
almost entirely re-written, and very greatly enlarged, and it will be essen- 
tially a new work in respect to the mode of treating the subject, as it is 
the author’s intention te adopt what he considers an improved method in 
considering and arranging the principles and the decisions relating to it. 
The work has, for some time, been out of print, and some idea may be 
formed of the extent of the additional information which will be contained 
in it, when it is stated that no edition has been published since the year 
1840, and from that to the present time, there has been no year in which 
more or less important decisions have not been made upon the subject, 
and among them are some entirely new in their features, and important 
in their consequences. The publishers therefore feel confident that the 
proposed edition will strongly recommend itself to the attention and 
patronage of the profession, and likewise to the owners and occupants of 
mill privileges. 


MEDICAL JURISPRUDENCE. 


A practical Treatise on Medical Jurisprudence. One 


vol. 8vo. 











and Preparing for Publication. 8 
DOMAT’S CIVIL LAW. 


The Civil Law, in its natural order, translated from the 
French of Domat, by Witt1am Srranan, LL. D., Advocate in Doctor’s 
Commons, and edited from the Last London edition by Hon. L. S. Cusx- 
inG, Lecturer on the Civil Law in the Law School of Harvard University. 
2 vols. royal 8vo. 


ARNOULD ON INSURANCE. 


PERKINS’S EDITION. 


A Treatise on the Law of Marine Insurance and Average: 
with References to American Cases, and the later Continental Authorities. 
By JosepH Arnovutp, Esq. Edited, with additional references, notes, 
&c., by Hon. J. C. Perkins. 2 vols. royal 8vo. law sheep. 


Mr. EVERETT’S ORATIONS. 


A revised edition of the volume of Hon. Edward Everett’s 


Orations published in 1836; together with a second volume, comprising 
the Orations and Addresses since delivered by the same author. 





BUCKINGHAM’S SKETCHES. 


Sketches of Newspaper Literature, with Personal Me- 
moirs, Anecdotes, and Reminiscences. By Josep T. BuckincHam. 


GREENLEAF’S REPORTS, NEW EDITION. 


Reports of Cases argued and determined in the Supreme 
Judicial Court of the State of Maine. By the Hon. Simon Greentear. 
In 9 volumes. Vol. I, with Notes, and References to subsequent Decis- 
ions, by Prof. Greenleaf, now in preparation. 


METCALI’S REPORTS — Vor. XIII. 


Reports of Cases argued and determined in the Supreme 
Judicial Court of Massachusetts. By Hon. Tueron Metcaur. Vol. 13. 
Completing his labors as Reporter. 


SMEDES AND MARSHALL’S REPORTS. 
VOLUME XIII. 


Reports of Cases argued and determined in the Supreme 
Court of Mississippi. By W.C.Smepes and T. A. Marsnaty. Vol. 13. 


CUSHING’S REPORTS — Vor. II. 


Reports of Cases argued and determined in the Supreme 
Judicial Court of Massachusetts. By Hon. Lutner S. Cusnine, (sue- 
cessor to Hon. T. Metcalf.) Vol. 2. 











4 Law Books Published 


ANGELL’S REPORTS — Vor. I. 


Reports of Cases decided in the Supreme Court of Rhode 
Island. Vol. I. By Josepu K. Anceuu. 


HOWARD’S REPORTS — Vor. IX. 


Reports of Cases argued and determined in the Supreme 
Court of the United States. By Bensamin C. Howarp. Vol. 9. 


Reports 
PUBLISHED BY 


LITTLE AND BROWN. 


UNITED STATES SUPREME COURT REPORTS. 


Howarp (Benjamin C.) Reports of Cases argued and 


adjudged in the Supreme Court of the United States. Vols. 4, 5, 6, 7, 
and 8. $5.50 each vol. 


UNITED STATES CIRCUIT COURT REPORTS. 


GaLiison (John.) Reports of Cases in the Circuit Court 


of the United States for the First Circuit. 2d ed. With additional 
Notes and References. 2 vols. 8vo. $11.00. 


Mason (William P.) Reports of Cases in the Circuit 


Court of the United States for the First Circuit, from 1816 to 1830. 
5 vols. 8vo. $27.50. 


“ These Reports comprise the Decisions of Mr. Justice Story on the First Circuit of 
the United States, and follow in order after Mr. Gallison’s Reports. The Decisions 
relate to a great variety of subjects — Constitutional, Admirahy, Personal and Real 
Law, and 7, nln and are characterized by the profound learning, acuteness and 
thoroughness of research, which are such eminent traits of their author. They will 
bear a favorable comparison, in point of learning and practical utility, with the best 
volumes of the English Reports.” 


Sumner (Charles.) Reports of Cases argued and deter- 


mined in the Circuit Court of the United States for the First Circuit. 
3 vols. Svo. $16.50. 


‘“‘ These volumes contain the Decisions of Mr. Justice Story, and form a continuation 
to the series of Gallison and Mason. The decisions in the present volumes relate 
particularly to questions of Equity nnd Admiralty, and are of great practical value.” 


Srory (William W.) Reports of Cases argued and deter- 


mined in the Circuit Court of the United States for the First Circuit. 
3 vols. 8vo. $16.50. 


“ These volumes, form a continuation to the series of Gallison, Mason, and Sumner.” 
They contain the last opinion ever pronounced by Mr. Justice Story; who, while the 
last opinion in the third volume was yet undelivered, after a short and violent illness 
died on the 10th of September, 1845 — aged 66 years. 
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Woopsury (Charles L.) and Minor (George.) Reports 


of Cases argued and determined in the Circuit Court of the United States 
for the First Circuit. Vols. l and2. $11.00. 


“These volumes contain the Decisions of Hon. Levi Woodbury, appointed to suc- 
ceed Mr. Story as Associate Justice for the First District.” 


MASSACHUSETTS REPORTS. 


Massacuusetts Reports. Tyng’s Reports of Cases in 
the Supreme Judicial Court of Massachusetts, from 1804 to 1822. 
Third edition, sterotyped. With Notes, by Benjamin Rand, Counsellor 
at Law. Vol. 1. by Ephraim Williams. 17 vols. 8vo. $51.00. 


“These Reports embrace the Decisions of the Supreme Court of Massachusetts, 
from the time in which they first began to be published until Mr. Pickering commenced 
his labors as Reporter. During a portion of this period, Chief Justice Parsons, whose 
character for learning and ability has been so widely diffused, presided on the bench. 
No Reports have sustained a higher reputation throughout the country than these, or 
have heen more extensively cited. ‘The greater part of the present volumes have been 
sterotyped, and have been enriched by the learned Annotations of Benjamin Rand, 
Esq. of the Boston Bar.”? 


PickERING (Octavius.) Reports of Cases in the Supreme 
Judicial Court of Massachusetts, from 1822 to 1842. 24 vols. 8vo. 
Per vol. $4.00. 


“These Reports form a continuation of the Massachusetts Reports. The variety of 
cases considered, and the able judgments of the court, give them a high practical value 
for the profession. Several of the volumes have passed toa second edition, and are 
enriched by learned Annotations by Hon. J. C. Perkins, of the Court of Common 

eas. 

Mr. Pickering resigned the office of Reporter in 1839, and was succeeded by T. 
Metcalf, Esq., who commenced his labors with the March ‘Term, 1840. 


a) 

MercatF (Theron.) Reports of Cases argued and deter- 
mined in the Supreme Court of Massachusetts. Vols. I. to XII. 8vo. 
$5.00 per vol. 

Mr. Metcalf is the successor to Mr. Pickering. 

“These volumes merit a public notice, and will well repay a critical examination. 
They contain the decisions of a high judicial tribunal of the various questions which 
spring up in every day life, from the conduct and dealings of a large, intelligent, enter- 
tery commercial, manufacturing, and agricultural community. They define the 

imits of legal right and legal liability. They contain accounts of prosperous enter- 
prise, of ruinous adventure, of domestic feuds, and of the miseries of crime. They 
present the people, the bar, and the bench, as they think, and speak, and act, in the 
drama of life. ‘The Reporter, Mr. Metcalf, is one of the soundest, most accurate, and 
learned lawyers of our country. His taste, habits, and powers of mind are peculiarly 
adapted to legal investigation and analysis. He belongs to a class of lawyers, whose 
number at the present day, it is a matter of regret is but small, and which seems to be 
in danger of becoming extinct. They are men who deal with principles, who love the 
law as a science, who devote themselves with zeal and in earnest to its study; who 
seek not the shouts of senseless popular applause, but are content with the respect and 
esteem, which are surely, but slowly and noiselessly earned by excellence in the pro- 
fession of their choice.” — Law Reporter. 

The thirteenth vol. of Mr. Metcali’s Reports, completing his series, is in press and 
will shortly appear. 


Cusnine (Luther 8.) Reports of Cases argued and deter- 


mined in the Supreme Judicial Court of Massachusetts. Vol. I. $5.00. 


“ Mr. Cushing, formerly Judge in the Court of Common Pleas, is the successor to 
Mr. Metcalf, who resigned his office of Reporter upon his election to the Bench of the 
Supreme Court.” 





MISSISSIPPI REPORTS. 
Smepes (W. C.) and Marsnatt (T. A.) Reports of Cases 


in the High Court of Errors and Appeals for the State of Mississippi. 
8vo. I2vols. $60.00. 
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RHODE ISLAND REPORTS. 
Ancrtt (Joseph K.) Reports of Cases argued and 


determined at the Supreme Judicial Court of Rhode Island. Parts I. and 
II. 75 cents each. 





East (Edward Hyde.) Reports of Cases in King’s 
Bench. 16 vols. in 8. 8vo. $20.00. 


Veszy (Francis, Jr.) Reports of Cases argued and 
determined in the High Court of Chancery, from the year 1789 to 1817, 
with a Digested Index. By Francis Vesey, Jr., Esq., of Lincoln’s Inn, 
Barrister at Law. In 20 vols. From the last London edition, with the 
Notes of Francis Vesey, Jr., Esq., and the extensive Annotations of John 
E. Hovenden, Esq., of Gray’s Inn, Barrister at Law. The whole edited, 
with Notes and References to American Law, and subsequent English 
Decisions, by Charles Sumner and J. C. Perkins, Esqrs. $70.00. 


Cambridge, November 4, 1843. 





Messrs. LitrLe & Brown: 

Gentlemen, — The Reports of Mr. Vesey, Jr., in twenty volumes, are of the highest 
authority, and constitute one of the standard works in Equity Jurisprudence. ‘They 
contain the decisions of two of the most eminent judges that have sitten in the court 
of chancery, during a very considerable portiou of their judicial lives; I mean Lord 
Eldon and Sir William Grant, whom it is impossible to name but with the highest 
reverence and respect for their learning and ability. A new edition, such as you pro- 
pose, with references to the latest English decisions, and to those in the American 
courts, would greatly enhance the practical utility of the work ; and the price, at which 
you propose to publish the volumes, is certainly very cheap, and the work will, I feel 
confident, receive a large patronage from the profession. 

I would recommend in an especial manner to you the propriety of republishing in the 
same manner the later Reports containing the decisions of Lord Eldon — such as Ve- 
sey and Beames’s Reports, Merivale’s Reports, Jacob and Walker, Russell, &c. &c. 

I ain very truly and respectfully yours, 
JosePH Story. 
Cambridge, October 25, 1843. 
Messrs. Litre & Brown: 

Gentlemen, — Your proposal to reprint the Reports of Mr. Vescy, the younger, can 
need no commendation of mine, since they are so well known to the profession, and 
are so highly esteemed for their accuracy and fullness of learning, in the reported judg- 
ments of some of the greatest minds which have shed lustre, in any age, on the admin- 
istration of equity. 1 have no doubt that the profession will liberally patronize the 
undertaking. Respectfully, your obedient servant, 

Stmon GREENLEAF. 


Brown (William.) Chancery Reports of Cases in the 
High Court of Chancery, during the time of Lord Chancellor Thurlow, 
and of the several Commissioners of the Great Seal and Lord Chancellor 
Loughborough, from 1778 to 1794, with the Annotations of Mr. Belt and 
Mr. Eden. Edited by J. C. Perkins, Esq. 4 vols. 8vo. $12.00. 


; Cambridge, July 5, 1844. 
Messrs. Litre & Brown, — ridge, July 


Of the value of the Reports of Mr. Brown, comprising, as they do, the decisions of 
that great Chancellor, Lord Thurlow, it is superfluous for me to speak. From my 
knowledge of Mr. Perkins, as a well-read and exact lawyer, eminently fitted for the 
work, I anticipated from the first announcement of his design to furnish notes for this 
edition, and to superintend its publication, a rich contribution to the stock of our Equity 
Jurisprudence. I have examined his Notes with some care, and find my expectations 
more than realized. His Notes are practical; and in neatness, comprehension, and 
accuracy, are not surpassed by any editorial Notes which I have seen. No member of 
the profession who practises in Chancery, ought to be without this edition. The me- 
chanical execution of the work will do you no discredit in England. 

Very truly, your much obliged and obedient servant, 
Simon GreENLEAF. 


Mavte (George) and Setwyn (William.) Reports of 


Cases in King’s Bench, containing Cases of Hilary, Easter, and Trinity 
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Terms, 1813, Michelmas, Hilary, and Easter Terms, 1813-14, and 
Trin. Mich. and Hil. Terms, 1814-15. In the 53d, and 54th, and 55th 
years of Geo. Il. Edited by Theron Metcalf. In 2 vols. 8vo. $7.50. 
Condensed. 


“These are very valuable Reports of the Common Law in the King’s Bench in Eng- 
land, embracing several years of the period during which those great judges, Lord 
Ellenborough and Sir John Bailey, were on the Bench, and forming a very important 
link in the series of Common Law Reports. The six volumes have been condensed 
into two, with great skill and correctness, by Theron Metcalf. Esq., and form a very 
proper companion to the English Common Law Reports, published at Philadelphia. 


Hozart (Sir Henry). Rep. Temp. Eliz. et Jac. I. 
reviewed and corrected by Edward Chilton. First American from 5th 
English edition. With Notes, by J. M. Williams. 8vo. $3.75. 


“The established reputation of Judge Williams, the American editor of this’edition 
of Hobart’s Reports, gives in advance the assurance that his Notes will be found to 
contain a mass of useful legal learning. He is known to the profession as a learned, 
laborious and able lawyer. In all these respects his Notes sustain his well-earned 
reputation. They show much research in collating numerous cases, American and 
English, and a very thorough examination of the cases reprinted. Where cases 
decided have been overruled by after decisions, or their authority shaken, the informa- 
tion is given in the Notes, and the grounds of the after decisions, with references to 
the several cases, briefly and intelligibly stated. 

“The abstracts which precede the cases, are also the work of the American editor, 
and are made with commendable brevity. They are not, as is the case in some mod- 
ern Reports, swelled to a size almost as unwieldy as that of the cases of which they 
yurport to be abstracts ; while they present the principles decided by the several cases 

riefly, they also do it fully and clearly. Judge Williams is also entitled to commen- 

dation, for generally confining himself to an examination of the principles decided by 
each case, collating the authorities applicable to it, and thus avoiding, in addition to 
the increase of the bulk of his volume, a complexity and intricacy that would almost 
be the necessary consequence of launching forth into prolix discussions, where he hap- 
pened to differ in opinion as to the legal doctrines advanced in the text, or in analo- 
gous cases.” American Jurist. 


i gts 
Dinests, 
PUBLISHED BY LITTLE AND BROWN. 


Unirep Srares Dicest. Digest of the Decisions of the 


Courts of Common Law and Admiralty in the United States. 3 vols. 
Royal 8vo. $7.50 a vol. 


Vol. I. By Tueron Mertcatr and J. C. Perkins. 
“Il. By Georce T. Curtis. 
‘* Til. By Georce T. Curtis. 
‘© TV. and V. Supplement to the United States Digest, by Joun 
Pueites Putnam 2 vols. Royal 8vo. $15.00 
‘¢ VI, Table of Cases to the above. 5 vols. 


An Index of the Names of all the Cases in the Three Volumes of the 
United States Digest, and the Two Volumes of the Supplement, alphabeti- 
cally arranged, with References for each Case to the Volume and Page of 
the Reports whence the Case is taken, and to the Volume and Page of the 
Digest where it is found ; thus making an Index of Cases as well for all the 
Reports in the United States, as for the United States Digest. By Grorce 
P. Sancer, Counsellor at Law. $5.50. 


“We speak from knowledge, and after a thorough examination, when we say that 
this work has been executed with the most remarkable fidelity and accuracy. To 
form an idea of the magnitude of the task, it may not be amiss to say that it contains 
between fifty and sixty thousand cases. These are alphabetically arranged, and the 
references are made both to the page of the volume where the case is reported, and to 
the page of the Digest where it is found. 

“When we say that such a work is accurate and complete, we say all that need be 
said. It is a monument of patient industry.” — Law Reporter. 
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Vol. VII. Annual Digest for 1847. By J.P. Putnam. $5.00. 

** VIII. Annual Digest for 1848. By J.P. Purnam. $5.00. 

** 1X. Annual Digest for 1849. By J. P. Purnam. (In Press.) 

** X. and XI. Equity Digest. A Digest of all the Reports in Equity, 
decided in the United States Courts of the several States, from the 
earliest period to the present time. In two volumes, Royal 8vo., 
corresponding with the United States Digest of Common Law 
and Admiralty Reports, by Messrs. Metcatr, Perkins, Curtis, 
and Putnam; and forming, with that, a complete Digest of all the 
Reports to 1847, from which period Mr. Putnam’s Annual Digest 
will include the Common Law, Admiralty, and Equity Reports. 
By Joun Puetrs Putnam, of the Boston Bar. Nearly ready. 


List of Reports contained in the United States Digest and Supplement, five 
Volumes, Royal 8vo. 


Unitep Srates Reports, 75 vols. 
State Reports. 


Maine, 25 vols. South Carolina, 30 vols. 
New Hampshire, 12 “6 Georgia, 4“ 
Vermont, 25 * Florida, 1 * 
Massachusetts, 51 * Alabama, 25 * 
Connecticut, 24 Mississippi, MM * 
New York, is Tennessee, 24 * 
New Jersey, 20 * Kentucky, 43 “ 
Pennsylvania, 68 * Ohio, 5 * 
Delaware, Be Indiana, oe: 
Maryland, 25 “ Illinois, i 
Virginia, 42 ‘ Missouri, a 
North Carolina, 26 “ Arkansas, §« 


In all, 649 Volumes. 


We respectfully ask the attention of the profession to the United States 
Digest and Supplement, now just completed to 1847. This great work has 
been in the course of preparation and publication for more than twelve years, 
and the catalogue or volumes of Reports digested, given above, will give some 
idea of the labor required in its preparation. Volume I. was edited by the 
Hon. Theron Metcalf and Hon. J. C. Perkins, and was published in 1841 ; 
volumes II. and III. were edited by George Ticknor Curtis, Esq., and were 
published in 1846. These three volumes bring the Digest down to 1836. 
The Supplement, in two volumes, edited by John P. Putnam, Esa., com- 
pletes the Digest of every volume of American Common Law and Admiralty 
Reports in the United States Courts, and all the State Reports, from the 
earliest period to 1847. An Annual Supplement, edited by Mr. Putnam, 
and embracing the Chancery Reports from that period, will hereafter be pub- 
lished. We have in press, also, a complete American Chancery Digest to 
1847, in two volumes. 

Of the importance of this work, if well done, nothing need be said, for it 
is obvious to every lawyer. The following letter from Prof. Greenleaf, 
shows his opinion both of the necessity of the Digest, and the manner in 
which it has been prepared : 

Cambridge, March 4, 1848. 
Messrs. Littte & Brown, — 

I have received your letter requesting my opinion of the merits of the Unirep 

Srates Dicest. You may recollect that several years ago I strongly advised the 

reparation of onE GeNnerAt DicEsT oF ALL THE JupiciAL Decisions oF THE UNITED 
Brarne down to the time of its publication, and a subsequent annual publication of all 
the decisions in the preceding year, after the manner of Tateons English Digest. I 
had long felt the want of such a work, and had no doubt of its acceptableness to the 
Profession, as it would furnish a complete synopsis of the Common Law in all the 
States, with annual information of its progress and improvement ; and would entirely 
supersede the use of State a, besides relieving the Profession from the expense 
of many separate volumes of Reports, and the trouble and delay of procuring them. 


Your five volumes already published have fully accomplished that design in a man- 
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ner I believe entirely satisfactory. It is as trustworthy as any Digest I have had oc- 
casion to make use of, and will naturally find a place in the library of every careful 
lawyer. Nothing now remains buta table of cases, which is much wanted, and the 
issue of the Supplement at the close of every year; in which good work we shall wish 
you all possible success. Your obedient servant, 

S. GREENLEAF. 


MISSISSIPPI DIGEST. 
Smepes (W. C.) Digest of the Cases decided and 


reported in the High Courtof Errors and Appeals, and the Superior Court 
of Chancery of the State of Mississippi from 1818 to 1847. 8vo. $5.00. 


MASSACHUSETTS DIGEST. 
Mrixor (George.) A Complete Digest of the Massachu- 


setts Reports, 17 vols.; Pickering’s Reports, 24 vols.; and Metcalf’s Re- 
ports, 4 vols. Royal 8vo. $7.50. 


“T would call the attention of the profession to it, as the completest specimen of a 
Digest that has yetappeared. The table of cases, at the beginning, refers both to the 
page of the Reports and of the Digest, and there is a very full index at the end. But 
the greatest merit will be found in the clearness and brevity with which the points are 
stated. Mr. Minot appears to have examined each case for himself, and extracted the 
very essence of it. And although a digest is never regarded as authority, with the 
exception of Comyn, my examination of this induces the belief that there would be 
little dauger in making this another exception.”—Judge Walker,in the Western 
Law Journal of June, 1844. 

(Supplement to the above, in Press.) 


FLORIDA DIGEST. 
Tuompson (Leslie A.) Digest of the Statute Law of the 


State of Florida, of a General and Public Character, in Force at the end 
of the second Session of the General Assembly of the State, 6th January, 
1847. 8vo. $5.00. 


MR. JUSTICE STORY’S 
LAW TREATISES. 


Srory (Joseph.) Commentaries on the Law of Bail- 
ments, with Illustrations from the Civil and the Foreign Law. 4th ed. 
8vo. $5.00. 


“ This excellent treatise is the most learned and the most complete of any that we 
have on the doctrine of bailment.”” — Chancellor Kent (Com. II. 611.) 

“Every thing regarding this subject, which is really valuable, in either system, may 
be found in this work.” — American Jurist. 

[This treatise] “ contains not only all the common law learning upon this subject, 
but all that is valuable and important in the writings of the civilians.” — American 
Review, New York. 

“Tt is impossible to rise from the perusal of such a work as the present, a work 
written in our English language, upon a branch of our English law, without experienc- 
ing a sense of deep national mortification that it should have proceeded from any other 
pen than that of an Englishman.” — Second notice in the Monthly Law Magazine, 
April, 1839. 

“ A work of great value and learning.” — Legal Observer, v. 17. p. 330. 


“The only complete treatise on this head of law. It may be affirmed of these Com- 
mentaries, that an attentive perusal of them will supply the student with the fullest 
and most perfect information on every question which can arise on the Law of Bail- 
ments.” — Law Review, (London), II. 374, 375. 
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Story (Joseph.) Commentaries on the Constitution of 
the United States. With a Preliminary Review of the Constitutional 
History of the Colonies and States, before the Adoption of the Constitu- 
tion. Abridged by the Author. 8vo. $3.00. 


“The Commentaries contain a full, lucid, and satisfactory explanation of the history 
and principles of our government and the distribution of ‘its powers, sustained by a 
course of clear and consistent reasoning and high authority.”»— American Quarterly 
Review, (Philade'phia), Dec. 1833, v. 14, p. 329. Froma review, by Judge Hopkin- 
son. 

“The work is of the very highest importance, as bearing both upon legislation and 
jurisprudence.” — American Jurist. 

* A work of various and profound learning, full of the results of sound political wis- 
_—_ and careful observation of the history of the country” — American Review, New 

ork. 

“His work on the Constitution of the United States is one of his most eminently 
successful labors.” —- Hon. Daniel Webster, Pref. 3 Story’s Rep. 

‘“* We have in this work as perfect and excellent a commentary on the North Ameri- 
can Public Law as can be produced by deep and profound reflection, acute logic, ex- 
tensive knowledge of the national condition and writings, and just political views.” — 
Extract from a Review by Prof. R. Mohl, of Tubingen, in the Kritische Zeitschrift, 
§c., published at Heidelberg by Professors Mittermaier and Zacharie. 

“ A good French translation of this Abridgment would be a service rendered to all 
the Continent of Europe.” — Rerue Etrangere, Paris. 

It has since been translated, by Paul Odent, in two volumes, 8vo. 

“They contain a most comprehensive and accurate exposition. . . . They 
should be attentively read by all who are desirous of acquiring a correct view of the 
original constitution of our American colonies.” — Law Reriew, London, III. 375. 

“The clear and intelligent account they contain of the political as well as judicial 
system of America.” — /dinburgh Law Journal, v. 2, p. 427. 

“It is indispensable to one who wishes to have an exact and complete idea of the 
Federal Constitution of the United States.” — Rerue Etrangere, v. 10, p. 687. 


Commentaries on the Conflict of Laws, Foreign and 
Domestic, in regard to Contracts, Rights and Remedies, and especially in 
regard to Marriages, Divorces, Wills, Successions and Judgments. ‘Third 
edition, revised, corrected, and greatly enlarged. ‘Thick 8vo. 6,50. 
“The work on the Conflict of Laws will have a decided influence in yealizing 

Cicero’s wish, and in bringing about a consummation so much desired, —a uniformity 

of laws among the different nations of the world.” American Quarterly Review 

(Philadelphia), June, 1835, Vol. 17, p. 303, 

“ He has brought to bear upon the subject, and to enlighten it, an immense fund of 
foreign learning, and there is no treatise extant on the subject of Conflict of Laws, so 
accurate, full and complete. There was no one head of the Law that stood so greatly 
in need of such an effort.” Kent’s Comm. Vol. IL. p. 463. 

“Others have written more voluminously on these topics, but none with greater 
power.” Prof. Greenleaf’s Eulogy. 

‘“The most able, profound, and original of all his writings.” American Review, 
New York. 

“ His treatise on the Conflict of Laws, foreign and domestic, is cited by English 
judges with the high commendation it so justly merits, and international snag meagre 
As largely indebted to him,’ Commentaries on Colonial and Foreign Laws, by 
WituiaMm Buree, Esq. London, 1833. 


Commentaries on Equity Jurisprudence, as administered 
in England and America. 2 vols. 8vo. Sthed. 11.00. 


Commentaries on Equity Pleadings and the Incidents 
thereto, according to the Practice of the Courts of Equity of England and 
America. 4thed. 8vo. 6.00. 


“This is one of the best, [Equity Jurisprudence,] if not the best of the books 
published by its learned author.” American Law Magazine. 

“In point of learning and research, it (Equity Pleadings) will bear a comparison 
with any of the elaborate works already published by its author.” American Jurist. 

* One of the very best books (:quity Jurisprudence) that have ever been written in 
English upon any legal subject.” American s2eview, New York. ’ A; 

(Equity Pleading) “ in which a difficult and abstract subject is treated with singular 
clearness and comprehensiveness.” Jb. 

“ The best text book, by far (Equity Jurisprudence) ever yet published on that sub- 
ject.” Hon. H. S. Lecare, New York Rev. v. 5. p- 287. 
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(Equity Jurisprudence.) “ This work enjoys in England, as well as in the United 
States, a high respect and great authority. 1t is a book equally useful for its expositions 
of principles and practice.” Rerue Etrangere. Paris, v. 9, p. 200. 

(Equity Jurisprudence.) ‘ With the single exception of the Commentaries on 
Equity, we have, in fact, no work of authority which pretends to define the various 
duties and powers of the highest and most important branch of our municipal institu- 
tions.” Jurist, (English) v. 3, p- 728. 


Commentaries on the Law of Agency as a Branch of 
Commercial and Maritime Jurisprudence, with occasional I!]ustrations from 
the Civil and Foreign Law. 3ded. 8vo. 5,00. 

“ Mr. Justice Story, in his valuable treatise, has supplied every deficiency, and left 
nothing to he desired by the practitioner or student. . . . The whole work is marked 
with that ample and redundant learning and vigorous good sense, which have given 
his previous writings so high an authority both in England and America.” Jurist 
(American,) v. 22, p. 479, Jun. 1840. 

“ Tt is not necessary that we should recommend this work to the profession, but we 
earnestly commend it to the especial attention of those readers who are engaged in 
mercantile pursuits.” Law Reporter, Nov. 1839, v. 2, p. 219. 

“The principal work on the English and American Law of Agency, is Story’s 
Commentaries, &e.” Mittermaier Privatrecht, b. vit. § 551, note 1, (ed. 1843.) 


Commentaries on the Law of Bills of Exchange, Foreign 


and Inland, as administered in England and America. 8vo. $5.50. 2d 
Edition. Boston, 1847. 


Commentaries on the Law of Promissory Notes, and 
Guaranties of Notes and Checks on Banks and Bankers, with occasional 
Illustrations from the Commercial Law of the Nations of Continental 
Europe. 2d Edition. 8vo. $5.50. Boston, 1847. 

“ To the present work (on Bills) belongs the same praise which has heen accorded 
alike by the jurists of our own country, and of foreign countries, to the other treatises 
of theauthor. It is learned, philosophical, clear and complete.” Law Reporter. 

“ This work has been considered both in the United States, England and Germany, 
as one of the most important which have appeared on this subject. Mr. Story has ex- 
anges in a manuer clear and precise, the developments which have taken place in the 
aw of bills of exchange, and on every poiut he has given distinct principles drawn from 
the nature of life and the necessities of trade. His eminently practical tact has enabled 
him to lay his finger upon the essential points.” Jecue Etrangere, second series, vol. 
2, App. p. 47. 


Commentaries on the Law of Partnership, as a Branch of 
Commercial and Maritime Jurisprudence, with occasional I!lustrations from 
the Civil and Foreign Law. 8vo. $5.50. 2d Edition. Boston, 1846. 
“ The two last (Collyer on Partnership, and Story on Partnership,) are works of 

great merit, and the latter préeminently so, and they have stated fully the principles 

and distinctions, aud given the learning and cases which belong to the subject.” Aent’s 

Comm. iil. 63, 

“ Partnerships form the subject of the last treatise, which contains a truly luminous 
exposition of a subject noted for its intricacy, and the subtlety of the rules upon which 

the system depends,” Warren’s Law Studies, p. 760, 2d ed. t 


Mr. J. K. ANGELL’S BOOKS. 
Ance.t (J. K.) Treatise on the Limitations of Actions 


at Law and Suits in Equity and Admiralty , with an Appendix contain- 

ing the American and English Statutes of Limitations, and embracing the 

latest Acts on the subject. Second edition enlarged. 8vo. $5.00. 

“Lord Brougham begs Mr. A. would kindly communicate to Mr. Angell his very 
grateful sense of the favor done him by the valuable present of Mr. A.’s work. Lord 
B. has already consulted it, and found it to be by much the best treatise on this very 
important subject.” — Lord Brougham’s Note to Mr Arnold, 
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Treatise on the Right of Property in Tide Waters, and 


in the Soil and Shores thereof. Second edition, revised, corrected, and 
much enlarged. 8vo. $4.50. Boston. 1847. 


Intropvction. — Of the Right of Territoria] Jurisdiction over the Sea, Arms of the 
Sea, and Navigable Rivers. Cuap. I. — Right of Property in Tide Waters, &c., b 
the Civil Law and by the Common Law. Cuap. If.—Of the Introduction and 
Application of the Common Law on the subject in this Country — Colonial Charters — 
Rights of Towns — Indian Grants — New States — Federal Government. Cuap. III. 
— “Shore,” “ High-Water Mark,” and “ Navigable River,” defined. Cuap. IV. — 
Of the Public Right of Navigation. CHapr. V.— Of the Public Right of Fishery. 
Cuap. VI. — Of Riparian Ownership — Right to the Water as appurtenant to Upland 
— Towing — Landing Places — Right of Way to the Shore — Drawing Seines — 
Fishing Huts. Cuare. VIL — Of Purprestures — Wharves — Quays — Piers, &c. 
Cuap. VIIL.— Of Marine Increases — Alluvion— Sea Weed — Reliction — Islands. 
Cuap. IX. — Of Rights acquired by Custom and Prescription. 


A Treatise on the Law, concerning the Liabilities and 
Rights of Common Carriers. 8vo. $5.50. 


“The present treatise on the Law of Carriers is probably more elaborate than 
either of the author’s preceding works, and both on account of the nature of the sub- 
ject to which it relates and the thorough research and learning which it displays, it 
cannot fail to be welcomed as a valuable accession to the legal literature of the age. 

“To the members of the bar this work must prove a most acceptable addition to 
their books on elementary law, for it has tor vaoel g to system and order, and arranged 
under appropriate heads, a vast mass of decisions and statutes. which have hitherto 
been scattered through a multitude of volumes, and has made easily accessible to all, 
that which before could be reached only by a few, after great labor and prolonged 
research.” — Prov. Daily Journal. 

* His work will be valuable to every practising lawyer in the country, and ought to 
have a place in every library. We are happy to learn that it has been thus far well 
received, and we have no doubt that experience will vindicate the correctness of these 
first impressions.” — Law Reporter. 


“The subject is treated in a practical, plain, and intelligible manner, and the book 
may be carefully consulted by the business man, as well as by the lawyer.” — Boston 
Daily Advertiser. 


Ancett (J. K.) and Ames (Samuel.) Treatise on the 


Law of Private Corporations Aggregate. 8vo. 3ded. $5.50. 


The following extract from a letter of CHanceLtor Kent to the authors, dated 
July 28th, 1843, shows the character of the work, and its great value to the profession: 

“ Permit me to say, that I think your work is not only laboriously, but faithfully, 
accurately, and admirably executed. It is a very learned, full and finished treatise, 
and it cannot be tov highly praised. No branch of the subject appears to have escaped 
your skilful, critical, and exhausting researches.” 


Mr. G. T. CURTIS’S BOOKS. 
Rights and Duties of Merchant Seamen according to the 


General Maritime Law and the Statutes of the United States. 8vo. 
$ 3.50. 


“ Messrs. LirtLeE AND Brown — Gentlemen: I have read through with great care 

a large portion of a Treatise, hy George T. Curtis, Esq., upon the Rights, Duties, and 

Obligations of the Owners, Masters, Officers, and Mariners of Ships in the Merchant 

Service. I think the work is written with great ability, accuracy, and learning, and if 

ev ape it will constitute by far the most valuable Treatise now in existence on this 

ighly important branch of Law, and will be worthy of extensive public patronage. 
I am, very truly and respectfully, yours, “ JosePH Story.” 


The American Conveyancer, containing a large variety of 
Legal Forms and Instruments adapted to Popular Wants and Professional 
Use. Newedition. 12mo. $1.00. 

“ Of the different books of forms and precedents, the larger works on conveyancing, 


prepared especially for the profession, and generally copied, with little alteration, from 
the English books on the same subject, are far too complicated and technical for com- 
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mon use— while the smaller works, intended for the use of persons not of the profes- 
sion, and made to sell, have been too often carelessly prepared, and, like blind guides 
have led those who trusted to them into the very difficulties they sought to escape. 

“The present work does not seem liable to either of these objections. tt has 
evidently been prepared with great care. In those parts of it of a higher and more 
technical character, Mr. Curtis has rejected the redundancies and verbosity of the 
English precedents, while he appears to have retained all that is necessary and essen- 
tial. But to these, which, under one shape or another, more or less perfect, are to be 
found in every book of conveyancing, he has added a great variety of useful forms for 
every day use — for magistrates, sheriffs, and business men, many of which we do not 
remember to have seen before in any work of the kind. Such are the forms for 
Acknowledgment of Deeds, of Summons and Notices for the taking of Depositions — 
of Captions for Depositions —a great variety of forms of Returns on Writs and 
Executions — forms of Articles of Copartnership, of Articles for Joint Stock Com- 

anies — Letters of Credit, and forms of the different Instruments for the procuring of 

etters Patent. The Appendix, also, containing the whole of the Insolvent Law of 
Massachusetts, with Forms and Directions, and an Analysis of the Statute, is a most 
valuable addition to the work. Believing, as we do, that the more the law in known, 
and its speedy and economical operation is seen, the more favor it will gain, as afford- 
ing a remedy to the creditor against the fraudulent debtor, and a relief to the honest 
debtor from the oppressive creditor. We would have it, with the explanations and 
directions here given, placed in the hands of every business man ; for every such man, 
however limited his transactions may he, ‘is likely to be called to take a practical 
share in its actual administration upon his own affairs or those of his neighbor.’ — The 
publishers have judiciously placed this work at the moderate price of one dollar, bring- 
ing it within the means of every business man, from the opulent merchant to the 
laborious mechanic.” 





SUPPLEMENT TO 
JUDGE STORY’S EQUITY PLEADINGS. 
Equity Precedents ; designed as a Supplement, to Illus- 


trate and Accompany Mr. Justice Story’s Treatise on Equity Pleadings. 
lvol. 8vo. 


PREFACE, 


Tue extensive use of Mr. Justice Story’s Treatise on Equity Pleadings, in this 
country, has seemed to call for the preparation of a collection of Precedents, to be used 
by the Student and Practitioner, in connection with that work. Such a collection, of 
course, must he drawn from the best English collections of Equity Pleadings, in a 
great measure. I have, in general, adapted the English Precedents to the practice in 
this country, and have appended to the forms such references to Judge Story’s Treatise 
as will enable the pleader or the student to resort at once to the principles applicable 
to the case in hand. 

Many of the Precedents in this Collection have been taken from Van Heythusen’s 
Equity Draftsman, by Hughes (2 vols. 8vo. London, 1828,) and from Willis’s Equity 
Pleadings (8vo. London,) with such alterations as seemed to be required. In some 
instances no alteration has been made, because the just understanding of the system of 
pleading, in these instances, requires that the English form should he studied in con- 
nection with the elementary treatises. I jiave also adopted from the Equity Draftsman 
the whole of the Precedents of Examinations of Parties and Witnesses, without alter- 
ation. The value of these Forms consists, in my judgment, in the means which they 
afford for the formation of a good style, and for becoming familiar with Equity pro- 
ceedings. They are drawn with more verbiage than is usual with the best pleaders, 
amongst us; but this redundancy is no disadvantage to one who is seeking to accustom 
himself to use legal language with facility and correctness. 

Some of the Precedents of Bills and Answers, in this volume, particularly in Patent 
and Copyright cases, have been drawn by me, in my own practice, or have been 
furnished to me by professional friends. In the Department of Decrees and Orders, I 
have taken the forms in Seton on Decrees as a basis, making the needful adaptation to 
our practice, except in those cases where the peculiar relief given, or the object to be 
accomplished, by the Decree, can only be exhibited by preserving the English form in 
all its peculiarities. A few of the Decrees and Decretal Orders are taken from the 
Equity Draftsman. 


A Treatise on the Law of Copyright in Books, Dramatic 
and Musical Compositions, Letters and other Manuscripts, Engravings 
and Sculpture, as administered in England and America ; with some 
Notices of the History of Literary Property. 8vo. $3.75. 

“So far as we know, there is in our language no work upon Literary Property so 
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complete and satisfactory as this Treatise by Mr. Curtis. The literary merits of the 
book are of a very high order. It is written with remarkable clearness and urity of 
style, and is free from any attempts at rhetorical embellishment, which would be out 
of keeping with the proper treatment of the subject. The author has also equally 
avoided the dry and merely technical manner which a majority of the writers upon 
subjects related to the law seem to consider it a matter of professional etiquette to 
adopt. Apart from the interest which every man of letters may be supposed to feel in 
a discussion of copyright, he will find in Mr. Curtis’s volume ample gratification for 
literary taste. In the course of the work, many curious and valuable details of literary 
history are introduced, and the Notes are enriched with copious illustrations, drawn 
from biographies, criticisms, and judicial decisions bearing upon the general course of 
the argument, and of high importance in a literary as well as a scientific point of view. 
In this way the book combines a great amount and variety of information communi- 
cated in the most agreeable manner, which the reader can find collected nowhere else, 
and which every man occupied with intellectual pursuits should have in his posses- 
sion.” — N. A. Review. 


“ We have had occasion to examine this work, and can, with confidence, commend it 
to our professional brethren. They will find it a full and lucid exposition of the Law 
as it is upon the subject in question.” — Western Law Journal. 





PROF. GREENLEAF’S BOOKS. 


An Examination of the Testimony of the Four Evangel- 
ists, by the Rules of Evidence administered in Courts of Justice: With 
an account of the Trial of Jesus. 8vo. 4,00. 


The design of this work, as its title imports, is to bring the narratives of these 
witnesses to the tests usually applied to the evidence of other transactions in Courts of 
Law, as well documentary as oral, in order to ascertain what degree of credit they 
would be entitled to receive in human tribunals. The principles of the Law of Evidence 
applicable to such subjects, are stated in a preliminary Discourse, in which also the 
eee and situation of the Evangelists, their motives of conduct, and the nature 
and probability of their narratives and assertions are examined. The Four Gospels 
are exhibited in parallel columns, arranged after the order of Archhishop Newcome’s 
Harmony, as recently corrected and published by Professor Robinson. In the appendix 
is contained a ional account of the two trials of Jesus, before the Sanhedrim and 
Pilate ; and a translation of the Jewish account of those transactions, given by M. 
Salvador, a learned Jew, in his Histoire des Institutions de Moise etdu Peuple Hebreu. 
The work is inscribed to the members of the legal profession ; but it will be found 
equally interesting to clergymen, and to all others who may be disposed to examine the 
subject. 


A Treatise on the Law of Evidence. 3d ed. 2 vols. 
Royal 8vo. $11,00. 


“ Professor Greenleaf has taken a difficult, important, and interesting branch of our 
law, and treated it with originality, clearness, neatness, method, completeness, and 
learning. His work will be the most agreeable manual for the student, introducing 
him to the principles of the law of evidence, at the same time that it will engage the 
attention of the practitioner, and render him most essential aid in the application of the 
rules to the affairs of actual life. It is not necessary to say, in enhancement of its 
merits, that it will supersede all other works on the same subject ; but we should fail 
in justice to the learned author, and in expressing our high opinion of his work, if we 
did not frankly declare, after a careful] examination of it, that no other work on the sub- 
ject can be of equal value to the American lawyer, and that wherever, in our broad 
country, the common law is administered, Professor Greenleat’s Treatise on the Law 
of Evidence will be studied and referred toalike by the student and practitioner.” Am. 
Jur. 


“ It is no mean honor to America that her schools of jurisprudence have produced 
two of the first writers and best esteemed legal authorities of this century ; — the great 
and good man, who has just been taken from us, and his worthy and eminent associate, 
the Professor Greenleaf. Upon the existing law of contracts and the Law of Evidence, 
more light has shone from the new world than from all the lawyers who adorn the 
courts of Europe.” London Law Mag. Nov. 1845. 


Mr. Warren, in his new edition of his Law Studies, gives Mr. Greenleaf’s work a 
decided preference to the more voluminous treatises of Starkie and Phillips, even for 
the English student. See Law Studies, pp. 755, 756. 
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CRUISES DIGEST OF THE LAW OF REAL 
PROPERTY, 


Revised and considerably enlarged, by HENRY HOPLEY WHITE, Esq. 
Further revised and abridged, with Additions and Notes for the Use of 
American Students, by Simon Greenuear, LL. D. 


Vols. I. & II. — Volume III. is in active preparation and will make its appearance 
without delay. 

“We are sure that Mr. Greenleaf could have performed no task which would be 
more generally acceptable, than this very one of winnowing the chaff from the wheat, 
It has been performed in a manner which will do justice to his eminent reputation. No 


work which has appeared for a Jong time will be more valuable to students or to the 
profession generally.” — Law Rep. 


JUDGE PERKINS’S EDITIONS OF REPRINTS. 


Cottyer (John.) Practical Treatise on the Law of Part- 


nership ; with an Appendix of Forms. ‘Third American from the second 
English edition, with large Additions to the Text and Notes, by J.C. 
Perkins. Thick 8vo. $5.50. Boston, 1848. 


‘¢ In the preparation of this work, Mr. Perkins has rendered a benefit to the profes- 
sion, which should not pass unnoticed. He has taken the second edition of Mr. 
Collyer, and by his valuable additions to the Text and Notes, has rendered it, in our 
judgment, the most useful work on Partnership which we now have.” Law Rep. 

“While Mr. Perkins has carefully preserved all that is valuable in Mr. Collyer’s 
Treatise, both in the arrangement and the matter, he has improved the Text by his 
Additions upon almost al! the points treated of. He has shown the difference between 
the law as established in England and in this country, and has incorporated into the 
Text the main features of the Statutes of the several States, upon this branch of the 
Law, particularly upon the subjects of special aad limited partnerships, which have 
become very extensive in the different States of this country. He has added new sec- 
tions and parts of sections, in every case where it seemed necessary, in order to 
elucidate more fully the points under discussion. 


“ His Notes are of extreme value. He does not seem to have followed the plan of 
the other American editors of this work ; and the Notes, with the exception of Mr 
Collyer’s, appear to be entirely original. Upon almost every page, new citations and 
quotations from the numerous English and American authorities and text-hooks a 
Points which stood doubtful at the time the English edition was published, are cleared 
up and settled ; and in many of his Notes there are extended discussions upon dis- 
puted, new, or doubtful points.” 


JARMAN (T.) A Treatise on Wills, with a copious Disser- 
tation on the Construction of Devises; with Notes and References to 
American Law, by J. C. Perkins, Esq. 2 vols. 8vo. Second edition 
greately enlarged. 10,00. 


*“ Cambridge, December 12, 1845. 

“ Messrs. Lirrte anp Brown — I have long been acquainted with the great merit 
of Mr. Jarman as a legal author, and regard this treatise as one of the highest order. 
An American lawyer cannot well dispense with it, even in the English edition ; but the 
notes of Mr. Perkins, who has selected the American eases with his usual skill and 
discrimination, have rendered the work doubly valuable to the profession. 

‘© With much respect, 
** Your obliged and obedient servent, 
“ S. GrEENLEAF.” 

“'To Messrs. Lirrte ann Brown: Gentlemen, —I have thoroughly examined 
the edition of Jarman on Wills, edited by Mr. Perkins, and published by you, of which 
you ask my opinion. I do not hesitate to say, that it is incomparably the ablest, most 
complete, and best work extant upon the subject. [t isno easy task, in any hands, to 
analyze, expound and systematize a branch of the law, having so many anomalies and 
perplexing difficulties, and in its nature admitting such metaphysical subtleties, and 
nice and shadowy distinctions. And if Mr. Jarman’s treatise is not above the reach 
of criticism, it is no mean prize to say, that it 1s far more useful for the instruction of 
the student and for the assistance of the practitioner, than all the books on Wills which 
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have preceded it. .Mr. Jarman, indéed seems to have been particularly well qualified, 
for the undertaking. He has long been advantageously known as the author of Anno- 
tations and a mbdst able Supplement to Powell on Divises, and also as the author of 
copious, erudite, and srensheale useful notes and additions to Bytherwood’s Percedents 
in Conveyancing. ‘he better part of his former labors, so far as they relate to the sub- 
ject, much matured and improved, of course by reflection, and the suggestions of a 
considerable professional practice, is incorporated in the present treatise. It is one of 
the excelleacies of the work, that it is not, like most modern text-books, a mere ag- 

lomeration of cases under appropriate chapters and heads, with an enunciation of the 

octrines, whether consistent or inconsistent, which they contain. The author can- 
vasses, explains and criticises, with great freedom, acumen, learning and ability, the 
intricate, obscure, doubtful, anomalous and conflicting, as well as other cases, and 
enucleates therefrom the principles and real essence of the law. In the notes of Mr. 
Perkins, there appears to be contained, not only what is valuable in the American cases, 
but large quotations from, and frequent references to, many English cases and authori- 
ties, unnoticed in the original texts .On the whole, this edition of the work will afford 
very great aid in investigating difficult questions, which are constantly arising in prac- 
tice, under testamentary instruments 3 and, I am sure, no lawyer of any considerable 
practice, will fail to find it highly serviceable, if not indispensable, for daily convenient 
reference, in matters of testamentary law. 

«** Respectfully yours, &c. B. Rano. 
* Boston, Dec. 22, 1845. 


**' The work enjoys a high reputation in England; it fills up a large space, which has 
been long unoccupied, and we think the publishers have done an acceptable service in 

etting out an Sparione edition, under the supervision of the able editor, who has 
vestowed much labor upon it, both in exploring and in citing the American decisions. 
Mr. Perkins is so well known as a careful and learned annotator, that it was scarcely 
necessary for him to state in the preface that * nothing has been left undone which the 
editor has supposed to be necessary to render the work useful and acceptable to the 
legal profession in this country.’ It is handsomely printed in two volumes of about 
eight hundred pages each.” — Law Reporter. 


Dantett (E. K.) Pleading and Practice of the High 


Court of Chancery. Second English edition. With considerable Altera- 


tions and Additions, adapting the Text to the last General Orders, and the 
most recent Decisions of the Court. By Thomas Emerson Headlam, 
M. A., Barrister-at-law. First American edition. To which are added 
several entirely new Chapters and copious Notes, adapting the work to 
American Practice in Chancery. By J. C. Perkins, Esq. 3 vols. 8vo. 
12,00. 


Cambridge, October 20, 1846. 
Messrs. Littte & Brown: 

Gentlemen, — Agreeably to your request, I have compared your recent edition of 
Daniell’s Chancery Practice, by Mr. Perkins, with the one lately published at Harris- 
burgh. The latter is simply a reprint of the first London edition, printed in 1837, It 
is well known that Mr. Daniell left his own work incomplete, having, for reasons 
stated in his last publication, determined to abandon his original design. It was then 
taken up by Mr. Seudion, who undertook, in a second edition, to complete what the 
author originally intended, and to revise the whole work and adapt it to the new 
Orders in Chancery. ‘This labor he accomplished in the beginning of the present year, 
in a very satisfactory manner, by many additions to the body of the text, together, 
with the later decisions, by rewriting several of the chapters, and adding five new ones, 
on new subjects ; thus greatly enhancing the value of the work. 

Since the publication of the first edition, material changes have been made in the 
practice in Chancery in England, by the new Orders made in 1841, 1842, and 1845. 
Our own practice, too, in the United States Courts, has been essentially varied by the 
Orders of January, 1842, many of which were copied from the English Orders of 1846 ; 
while some of the later English Orders are substantially the same with ours of 1842, 
and thus the present practice, in the courts of both nations, has become as nearly 
similar as their circumstances will conveniently admit. 

Your edition by Mr. Perkins, printed from that by Mr. Headlam, furnishes all that 
can be desired in this branch of the law; giving us a Treatise written and revised with 
great ability, aud brought down to the present state of the practice. Wherever any 
portion of the original work was omitted by Mr. Headlam, so much of it as is still 
applicable to our practice Mr. Perkins has very properly restored ; enriching the whole 
with many valuable Notes, with References to the American Decisions, and the addi- 
tion of three new and ably written Chapters, on Bills of Review, on Cross Bills, and 
on Bills of Interpleader. This work I consider by far the most complete ‘Treatise 
extant on Chancery Practice. Very respectfully and truly yours, 

Simon GREELEAF, 








